
This document is in the public domain and has been provided as a 
public service. 
 
This has been done to correct repeated claims from Kent Hovind that 
his original conviction for tax fraud was a “stitch-up”. 
 
Kent Hovind is a very evil man. He is the worst kind of shameless 
fraudster. If you support him, this document contains proof that you 
have been deceived. Stop supporting Kent Hovind, for God’s sake! 
 
Kent Hovind claims that this document may have been altered. It has 
not. It is the original trial transcript. 
 
Hovind claims that to repeatedly withdraw less than $10,000 does not 
represent “structuring”. Here, the case that it does is laid out clearly. 
 
He claims it was never explained to him, despite him asking, what law 
he had broken. This document shows that as a bare-faced lie. 
 
He said he never stood in the way of authorities, except to exercise his 
legal rights. This shows he lied, filed frivolous complaints, delayed, 
concealed and blame-shifted at every opportunity. 
 
He says he never had a chance to lay out a defence and that his lawyers 
let him down. This shows that his lawyers presented the best defence 
they could, despite the guilt of their client, and that Hovind himself 
chose not to testify. 
 
This document shows that the Court acted with complete impartiality 
and that both Kent and Jo Hovind were accorded every benefit of due 
process. 
 
Lastly, it shows that a jury of his peers, after hearing all the evidence 
over a fortnight, returned a unanimous verdict of “guilty” on all the 
indictments within only a couple of hours. The jury then ratified a 
motion agreeing that Hovind’s property should be forfeited to pay his 
back-taxes. 
 
Far from vindicating Kent and Jo Hovind, this document shows that 
almost every thing they have said in the last eight years about their trial 
and conviction is a complete lie.  
 
Hovind has never expressed contrition for his crimes and now (2015) 
faces new criminal charges. 
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 1 (Court in session.)  7 : 5 4 A M

 2 (Defendants present.) 

 3 THE COURT:  Good morning.

 4 Ms. Heldmyer, any issues the Court needs to address

 5 this morning?

 6 MS. HELDMYER:  I don't think so, Your Honor.  We got

 7 together this morning and ironed out a couple of things, and I

 8 don't think I've got anything for the Court this morning.

 9 THE COURT:  Did you have a chance to look at the

10 documents related to Ms. Hovind? 

11 MS. HELDMYER:  I did, Your Honor.  There are a couple

12 we intend to introduce at the latter stages of the trial.  The

13 county court record, as I indicated, is a part of the county

14 court records exhibit that we have, and the signature cards for

15 an AmSouth Bank account, we need to introduce as well.

16 THE COURT:  For what purpose would they be introduced?

17 MS. HELDMYER:  Your Honor, the accounts -- the control

18 of the accounts, several accounts, I think there were two at

19 AmSouth Bank and one at Regions Bank.  The control of those

20 accounts is important to us because out of one of those

21 accounts is where the structuring actually occurred, and there

22 are several checks back and forth between Mr. and Mrs. Hovind,

23 et cetera, that are relevant to the payment for availability of

24 funds to pay taxes and that sort of issue, so those become --

25 the control of the accounts and the signatory authority is
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 1 important on all three of those accounts. 8 : 0 4 A M

 2 THE COURT:  Okay.  And as to the county court

 3 document, the purpose of that?

 4 MS. HELDMYER:  Yes, Your Honor, the purpose of the

 5 county court document, again, is to show that there are a

 6 number of properties that are -- that document, in

 7 conglomeration with the rest of the documents, to show that

 8 there are a number of purchases that were made during in the

 9 course of the years and the number of attempts that were made

10 to move property out of their names into other people's names,

11 into other organization's names.

12 They did this several times.  They would take a piece

13 of property they both owned and they would move it into a trust

14 or a church or something of that nature to -- in our theory, to

15 hide it from the IRS.  So a complete set of all the county

16 court activities is important to show the movement and the

17 intent of the parties to avoid the IRS's attempts to levy

18 against those type of properties and to show the availability

19 of funds.  Again, they bought a lot of these properties with

20 cash.

21 THE COURT:  As to Ms. Hovind, you say it's important

22 to show the intent to evade the tax requirements or tax laws,

23 how is that relevant to Ms. Hovind?

24 MS. HELDMYER:  Well, Your Honor, first of all,

25 Ms. Hovind is named on a lot of these properties, so we can't
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 1 remove her from the property records because her name is on 8 : 0 6 A M

 2 there.

 3 THE COURT:  I understand.

 4 MS. HELDMYER:  With regard to the intent, we have to,

 5 of course -- have to prove a knowledge with regard to the taxes

 6 for Mr. Hovind.  With Ms. Hovind, our standard of proof for the

 7 CTR also has requirement of knowledge and intent --

 8 THE COURT:  Can I stop you right there, because that's

 9 important.  If it's being -- if this evidence is being offered

10 on the issue of her intent on those charges in 13 -- Counts 13

11 through 57, the CTR restructuring charges, then that's 404(b).

12 MS. HELDMYER:  Yes, Your Honor, I agree, because it

13 would go to show that she -- because the CTR structuring is

14 designed to evade reporting requirements to the IRS.  This is

15 another act that was done that Jo Hovind participated in to

16 show intent to evade reporting requirements and to evade the

17 IRS and levying of the taxes.  So in that regard, I believe

18 that it is 404(b).  

19 I also believe that it's inextricably intertwined with

20 the entire story, of the entire picture of the movement of the

21 property.  As you will see, it's a very complicated thing over

22 the years what they have done.  They have moved property

23 several times.  They would deed it to themselves and Kent

24 Hovind would deed a property from him and his wife to himself

25 as the trustee of some trust.  So there is an awful lot of that
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 1 kind of movement and those kind of documents, I believe.  The 8 : 0 7 A M

 2 kind of document the Court has in front of it is important to

 3 show that there was participation on both of their parts

 4 because the property at least began in both of their names.

 5 THE COURT:  And I might agree with you in terms of

 6 404(b) because I do think the intent -- without making a final

 7 ruling, I do think the intent is similar.  As far as it being

 8 inextricably intertwined, it may be that it is in terms of her

 9 name appearing on some of these documents and you can't,

10 obviously, cannot remove the name.  

11 My concern was more the argument that might stem -- or

12 the evidence from testimony that might stem from the fact that

13 her name appears on some of these documents and she did

14 participate along with her husband in some of these activities.

15 Absent 404(b), I don't see how that comes in as to her because

16 she's not charged with evading taxes.

17 MS. HELDMYER:  Agreed, Your Honor.

18 THE COURT:  So the willfulness element is not present

19 in the CTR charges.  It's present only in the tax evasion

20 charges, and so that's the reason for my questioning this

21 morning about this and yesterday, as well.  The record needs to

22 reflect how and why it came in, particularly if there is going

23 to be testimony and argument about Ms. Hovind's activities in

24 this regard.

25 MS. HELDMYER:  Are we talking about tax protester --
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 1 specifically, tax protester activities? 8 : 0 9 A M

 2 THE COURT:  What else --

 3 MS. HELDMYER:  When you talk about activities in this

 4 regard, are you talking about movement of property or are you

 5 talking about the government arguing that she's a tax

 6 protester?

 7 THE COURT:  Well, I thought the government was

 8 intending to argue that the movement of the property was part

 9 of their tax protester activities.

10 MS. HELDMYER:  It's certainly part of their tax

11 evasion activities, Your Honor.

12 THE COURT:  She's not charged with tax evasion.

13 MS. HELDMYER:  Yes, Your Honor.  I was just trying to

14 clarify in my mind whether we were talking about the tax

15 protester argument that started this yesterday or whether we

16 were talking about, generally speaking, which count or counts

17 the 404(b) element would go to.

18 THE COURT:  Well, again, I don't know what your

19 evidence is, obviously, as to all of the tax protester

20 activities.  All I know is what you provided me notice of and

21 that has to do with the county court proceedings and then what

22 you provided me yesterday, these documents with respect to

23 Ms. Hovind.

24 I just want to make sure, again, that the record is

25 clear that if there is evidence that comes in as to Ms. --
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 1 Ms. Hovind's activities in this regard, and what I mean is tax 8 : 1 0 A M

 2 protester-type activities, any activities or efforts on her

 3 part, independently or jointly with her husband, to evade the

 4 law that requires them to pay taxes, that that comes in

 5 properly and that the record reflects how and why it came in.  

 6 And I'm just sharing with you my preliminary thoughts

 7 that the only way that I see it coming in as to Ms. Hovind is

 8 under 404(b) as evidence of intent that the government wishes

 9 to use to prove her intent on the CTR charges.

10 MS. HELDMYER:  Yes, Your Honor, I can agree with that.

11 The only other thing I think in the pack we gave the Court

12 yesterday that I would have any concern at all about to discuss

13 here this morning is the lawsuit that was initiated by both

14 Kent and Jo Hovind against -- was that in county court?  I

15 believe in the pack, there is a copy of some documentation with

16 regard to a lawsuit where the IRS revenue officer and others

17 were sued.

18 THE COURT:  I think that's in this court, is it?  The

19 only lawsuit looking document that I have is in this court.

20 MS. HELDMYER:  Unfortunately, Your Honor, I wasn't

21 foresightful enough to make a copy of those documents for

22 myself so that we could discuss it, but is that the one that is

23 Kent and Jo Hovind versus --

24 THE COURT:  Yes, it looks like it was a civil case and

25 assigned to Judge Collier, '96-year time frame.
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 1 MS. HELDMYER:  Yes, Your Honor, that's it.  That's the 8 : 1 2 A M

 2 only other document that I provided to the Court that I would

 3 have any concern about discussing ahead of time because,

 4 obviously, she participated in that lawsuit as well and the

 5 lawsuit directly goes, of course, to the last count, Count 58,

 6 the impairing and impeding.  We have charged Kent Hovind

 7 specifically with that and she, of course, is a party to that

 8 and I can't -- that is certainly inextricably intertwined, and

 9 I can't take her name off the documents, the official

10 documents, to show that she was a party to the lawsuits, that

11 particular lawsuit.  I don't think she was involved in any of

12 the other lawsuits, specifically.

13 THE COURT:  And it may be that it's inextricably

14 intertwined as to your proof against Mr. Hovind, but in terms

15 of whether you intend to argue from this document the fact that

16 Ms. Hovind was involved in this lawsuit as a party herself,

17 that that is evidence of evasion efforts to avoid the law,

18 lawful process, that sort of thing, then it must be considered

19 under 404(b).

20 MS. HELDMYER:  Yes, Your Honor.

21 THE COURT:  Unless you can convince me otherwise.

22 MS. HELDMYER:  Well, Your Honor, I don't have any

23 objection to the Court's considering any of this evidence under

24 404(b).

25 THE COURT:  I mean, because something is inextricably
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 1 intertwined as to one defendant, certainly doesn't make it 8 : 1 3 A M

 2 inextricably intertwined as to the other defendant,

 3 particularly if you're going to argue as to intent and that

 4 sort of thing.

 5 MS. HELDMYER:  Yes, Your Honor.  I understand and

 6 agree with the Court.

 7 THE COURT:  All right.  I should probably turn to Mr.

 8 Barringer.

 9 Mr. Barringer, this discussion I've had with the

10 government pertains to your client, Ms. Hovind.  There was an

11 initial objection, I believe it was just a verbal objection, I

12 don't believe there's been any formal motion in limine filed,

13 but we did discuss the tax protester activities as to

14 Ms. Hovind and your objection to that evidence being admitted

15 into the trial or into the record.

16 I'm going to ask -- I don't know if we'll do it on a

17 break or at the lunch hour.  Is any of this going to come in

18 today, Ms. Heldmyer?

19 MR. BARRINGER:  It wasn't part of the exhibits that

20 were given to us last night.

21 MS. HELDMYER:  I do not believe so, Your Honor.  One

22 moment, Your Honor.

23 THE COURT:  All right.

24 MR. BARRINGER:  There are a number of documents in

25 reference to 1996 that are listed as being part of the
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 1 witnesses and exhibits that the government told us about last 8 : 1 5 A M

 2 night, but that particular lawsuit --

 3 THE COURT:  Just a second, so she can participate.

 4 MS. HELDMYER:  Your Honor, may I see the lawsuit page

 5 that I provided to the Court?

 6 THE COURT:  It's on the top and the reason I asked is

 7 I'd like to give Mr. Barringer and you, Ms. Heldmyer, an

 8 opportunity to address the 404(b) question.  It may be that it

 9 comes in.  The more important question for the Court is whether

10 a lot of attention can be made through the testimony as to

11 Ms. Hovind and these activities, and certainly, any argument

12 can be made.  That's what I'm more concerned about and when

13 that's going to take place.

14 MS. HELDMYER:  Your Honor, I believe that this 1996

15 lawsuit is -- it's a challenge to the enforcement of summonses

16 that had been issued by the Internal Revenue Service, and, I

17 believe, by a witness who is not specifically listed here as a

18 respondent in this petition, but she'll be testifying today and

19 she may mention -- she's going to be talking about the lawsuits

20 against her in general terms, the fact that she was sued,

21 that's all part of Count 58, that she was sued and that sort of

22 thing, and this particular lawsuit, I believe, involved her, so

23 this is the only document that I would be concerned about

24 talking about today.

25 THE COURT:  When will she be testifying?  Before
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 1 lunch, after lunch? 8 : 1 7 A M

 2 MS. HELDMYER:  It's going to be close.  She's our

 3 third witness, so it's going to be close.

 4 THE COURT:  All right.  Well, let me hear argument

 5 from you now as to 404(b).

 6 Do you have an objection as to this evidence being

 7 admitted, Mr. Barringer, as to Ms. Hovind under 404(b) to show

 8 her intent on the charges in 13 through 57?

 9 MR. BARRINGER:  Yes.  It has nothing to do with 13

10 through 57.  This was, in fact, material that was five years

11 earlier than 13 through 57.  It is the only document they

12 reference in terms of her suing the IRS or doing anything with

13 respect to IRS, and when I say her, I mean Ms. Hovind.  It is

14 so far distant from where 13 through 57 are that it has no

15 relevance to it and it doesn't show anything that would be

16 required under 404(b) to apply in 13 through 57. 

17 THE COURT:  And Ms. Heldmyer, as to the time, the time

18 frame is an issue.

19 MS. HELDMYER:  Yes, Your Honor, you'll see from the

20 evidence as it comes in that this is an ongoing battle and

21 continuous battle between both of the Hovinds and the IRS.

22 This isn't even the beginning of the battle.  This is where

23 we're going to start the testimony, but the battle starts well

24 before all of this.

25 As a matter of fact, what this is, is a motion to deny
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 1 the respondent's motion to enforce summonses.  The IRS is 8 : 1 8 A M

 2 trying to enforce summons for the nonpayment of income tax and

 3 the revenue officer is attempting to levy against the Hovinds

 4 and take automobiles, et cetera, to satisfy the income tax.

 5 This is something that initiated an awful lot of

 6 lawsuits between the Hovinds and the United States.  This

 7 particular lawsuit involves Jo Hovind.  The rest of the

 8 lawsuits did not.  But this is an ongoing battle, so it's not

 9 so remote in time.  The only reason, frankly, why it's even

10 remote in time as to the actual charges is because of the

11 statute of limitations, as I think our other 404(b) notice

12 indicated.  

13 The structuring of cash transactions started well

14 before -- or well before the charges, but because of the

15 statute of limitations, we couldn't go back any farther.

16 During this period of time, they were still paying their

17 employees in cash and they were still making cash withdrawals

18 in order to evade the CTR reporting requirements.  So I don't

19 believe in terms of the evidence presentation that it is that

20 remote in time.

21 THE COURT:  Okay.

22 MR. BARRINGER:  If I might, Your Honor?  Several

23 points there:  First of all, again, Ms. Heldmyer is referring

24 to they, their lawsuits, they are doing these sorts of things,

25 and she's only got this one lawsuit that has Ms. Hovind's name
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 1 on it.  Mr. Richey reminded me that he believes the summons 8 : 2 0 A M

 2 were, in fact, only issued against Mr. Hovind and how

 3 Ms. Hovind's name even ended up on this lawsuit is questioned.

 4 Mr. Hovind was the only one that the IRS was seeking questions

 5 concerning income taxes back in '96 on and did not even deal

 6 with her.  So how her name ended up on it and would have roped

 7 her into all this and becomes a 404(b) is really a serious

 8 question of fact and law with respect to how she could even be

 9 involved in that.

10 With respect to the concept that they were structuring

11 transactions way back when or something of that nature, they do

12 have other checks they are trying to bring in with respect to

13 that issue, but this lawsuit here, dealing with summonses on

14 Mr. Hovind's personal income tax at the time, have nothing to

15 do with the Counts 1 through 12 and 13 through 57, which

16 specifically deal with Ms. Hovind.  It is not 404(b) and there

17 is no basis that it comes in as to Ms. Hovind under any

18 scenario.

19 MS. HELDMYER:  If I could clarify one thing.  I don't

20 know what Mr. Barringer is talking about Jo Hovind being roped

21 in.  She signed this document, all these documents with respect

22 to this lawsuit, and this particular document was actually

23 filed in April of 1998, not 1996.  The lawsuit apparently began

24 in 1996 because it has a 1996 number, but this document was

25 signed by Kent and Jo Hovind in April of 1998.
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 1 THE COURT:  The transactions in 13 through 57 were 8 : 2 1 A M

 2 starting in 2001.

 3 MS. HELDMYER:  The charged transactions, right, that's

 4 correct.

 5 THE COURT:  Can I see the document?

 6 MS. HELDMYER:  Absolutely, Your Honor.

 7 THE COURT:  All right.  I'm going to take just a

 8 moment to step off the bench into chambers.  I need to look at

 9 something, and I'll give you my ruling when we reconvene at

10 8:30.

11 We'll be in recess.

12 (Recess.)

13 THE COURT:  All right.  I've considered the objection

14 and I'm going to overrule the objection.  I'm going to allow

15 the evidence in, the evidence of Ms. Hovind's involvement in

16 the court proceeding here in this court, and that's reflected

17 in this document.  I don't know what exhibit number it will be.

18 Do you know, Ms. Heldmyer?

19 MS. HELDMYER:  Yes, we do, Your Honor.

20 THE COURT:  For the record, that would be helpful if I

21 could make that clear.

22 MS. HELDMYER:  OBS81 and there are, I think, four

23 documents from that, certified copies of documents filed in

24 that lawsuit.

25 THE COURT:  Give me the number again, please.
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 1 MS. HELDMYER:  OBS81. 8 : 3 2 A M

 2 THE COURT:  OBS81?

 3 MS. HELDMYER:  Correct.

 4 THE COURT:  All right.

 5 I'm going to allow it in under 404(b).  I do think

 6 it's relevant to an issue other than Ms. Hovind's character.

 7 It's relevant to the issue of intent and purpose.  The fact

 8 that three years earlier Ms. Hovind participated in efforts to

 9 avoid and protest efforts by the Internal Revenue Service to

10 collect taxes is relevant to the issue of intent under the

11 structuring charges in Counts 13 through 57, which require the

12 government to show or prove that Ms. Hovind had the purpose to

13 evade the transaction reporting requirements at the time she

14 engaged in those activities.

15 Of course, I also would find, I'm assuming, that there

16 will be sufficient evidence based on this document, OBS81,

17 admitted that Ms. Hovind did, in fact, commit these acts.

18 Obviously her name, it appears on the document, her signature

19 appears on the document, so I don't see that to be an issue.

20 Also, I would find that the probative value is not --

21 this evidence is not substantially outweighed by undue

22 prejudice.  It is not too remote in time.  I do find it's

23 important to the government's case on the charges 13 through

24 57, and I do intend to give a limiting instruction at the time

25 after the evidence comes in and also at the time of my



    17

 1 instructions to the jury at the end of the trial. 8 : 3 4 A M

 2 All right.  Anything else?  Mr. Barringer?

 3 MR. BARRINGER:  Yes, Your Honor, because we've now --

 4 apparently, whether it's going to be able to be said that

 5 Ms. Hovind has participated in tax protester activities or as a

 6 tax protestor; is that my understanding of the ruling?

 7 THE COURT:  It is.

 8 MR. BARRINGER:  What is the definition of tax

 9 protester?  What is the jury going to draw from that statement?

10 What is the jury going to draw from that inference from that?

11 That's where the prejudice is, if we don't define it in some

12 manageable format, we could have all kinds of issues going on.

13 THE COURT:  That will be a matter for argument on your

14 part.

15 All right.  The jury, please.

16 MS. HELDMYER:  Your Honor, may I confer with counsel

17 one moment?

18 THE COURT:  Yes.

19 MS. HELDMYER:  Your Honor, would it be convenient to

20 go ahead and put the witness on the witness stand while we're

21 waiting?

22 THE COURT:  Certainly.  That would be a good idea.

23 (Jury present.)

24 THE COURT:  Good morning, ladies and gentlemen.

25 Welcome back.  I apologize for the brief delay this morning.  I
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 1 appreciate y'all being on time.  I know you were all on time. 8 : 3 7 A M

 2 We had a few last minute details before the government

 3 begins the presentation of its case, but those have been taken

 4 care of and I think the government is now ready to start the

 5 trial and start the testimony.

 6 Ms. Heldmyer, would you please call your first

 7 witness?

 8 MS. HELDMYER:  Yes, Your Honor, Brian Popp.

 9 THE CLERK:  Please raise your right hand.

10 Do you solemnly swear that the testimony that you

11 shall give will be the truth, the whole truth and nothing but

12 the truth so help you God?

13 THE WITNESS:  I do.

14 BRIAN POPP, GOVERNMENT'S WITNESS. 

15 THE WITNESS:  Yes.

16 THE CLERK:  Be seated.  Please state your full name

17 and spell your last name for the record.

18 THE WITNESS:  Brian Roger Popp, P-O-P-P.

19 THE COURT:  Ms. Heldmyer.

20 MS. HELDMYER:  Thank you, Your Honor.

21 DIRECT EXAMINATION 

22 BY MS. HELDMYER: 

23 Q. Good morning, Mr. Popp.  Where do you reside?

24 A. Pueblo, Colorado.

25 Q. I'm sorry.  You probably want to speak a little closer to
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 1 the microphone.  You're a little soft spoken. 8 : 3 8 A M

 2 What do you do for a living?

 3 A. I'm a customer engineer for NCR.

 4 Q. What is NCR?  

 5 A. It used to stand for National Cash Register.  I do service

 6 and support for ATM's and cash registers and computers.

 7 Q. How long have you lived in Colorado?

 8 A. Four years.

 9 Q. Prior to that, where did you reside?

10 A. Pensacola, Florida.

11 Q. What did you do for a living in Pensacola?

12 A. I worked for CSE, Creation Science Evangelism.  

13 Q. When did you start working for CSE?

14 A. The first work I ever did for CSE was in December of '91.

15 I was asked to come over and fix something.  I forget what

16 exactly.

17 Q. What were you doing for a living at that point in time?

18 A. At that point, I was 16 or 17, mostly just finishing up

19 high school.  I was not employed.  I had worked that summer,

20 but I didn't work anywhere else at the time.

21 Q. How did you know Mr. Hovind at that point in time?

22 A. I believe Dan Baldwin referred me to him.

23 Q. Dan?

24 A. Daniel Baldwin.

25 Q. Baldwin, is he a friend of yours?
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 1 A. That summer I had worked at Import and Product Sales, which 8 : 3 9 A M

 2 is in downtown Pensacola, and I worked there as basically an

 3 assistant technician, and he went to the campus church, as well

 4 as I did, and I believe the Hovinds did at the time.

 5 Q. What specifically are you referring to when you say the

 6 "campus church"?

 7 A. Part of Pensacola Christian College.

 8 Q. You attended that church?

 9 A. I did.

10 Q. Did you go to school there as well?

11 A. I did not go to school there.

12 Q. What were the circumstances surrounding your first visit to

13 CSE?  Did you go to work or visit?

14 A. Specifically to work.

15 Q. Tell me the circumstances that set that up.  Did you have a

16 conversation with Mr. Hovind before you went there?

17 A. I don't remember.  I don't think so.

18 Q. What happened when you got there the first time?

19 A. We knocked on the garage door and eventually it was opened

20 and -- I'm sorry, I don't remember exactly what I did.

21 Q. It was awhile ago?

22 A. Yes, it was.

23 Q. Can you tell us what the place looked like back in 1991?

24 A. It looked like a very nice house.

25 Q. Was it just a house, was there a Dinosaur Adventure Land
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 2 A. No, there was not.

 3 Q. What kind of business did you learn that they were

 4 operating there?

 5 A. It didn't look like a business.  It was just a small

 6 office, single computer, even in '91, it was an old computer.

 7 Q. What kind of thing were they doing, if it wasn't a business

 8 yet, what kind of thing were they doing there?

 9 A. I remember they had a program called Eight-in-One, which

10 had -- I'm sorry, it's an old -- similar to Microsoft Office,

11 it contained a word processor, a database program.  I was

12 familiar with it because I had worked with Eight-in-One at

13 Import and Product Sales that summer. 

14 Q. Is that Eight-in-One?

15 A. Eight-in-One, yes.

16 Q. What, specifically, were you asked to do?

17 A. I don't remember.

18 Q. Did it have something to do with computers?

19 A. Yes.

20 Q. Did you have some ability with regard to computers?

21 A. Yes, I did.

22 Q. What kind of abilities did you have?

23 A. Well, I have -- at the time, I had -- even at 16, I had

24 four years of familiarity with computers.  I had worked -- I

25 had worked that summer as an assistant tech, and I'd pick up
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 1 things about computers very quickly. 8 : 4 2 A M

 2 Q. Did you know before going to CSE what the nature of the

 3 program was there at CSE; that is, the promotion of

 4 creationism?

 5 A. I believe I knew that, yes.

 6 Q. Did you have any philosophical issues with that particular

 7 viewpoint?

 8 A. No.

 9 Q. Did you agree with it?

10 A. I believe at that time, I had not thought about it.

11 Q. Okay.

12 So when you first started -- started working there, how

13 often would you go?

14 A. After that first visit, I don't remember going back there

15 for a while, and awhile being, maybe, several years.

16 Q. Did you get paid for what you did that first time?

17 A. I did.

18 Q. Who paid you?

19 A. Kent Hovind.

20 Q. Did you have a discussion with Mr. Hovind about how much

21 you would get paid?

22 A. He said I was there for three hours, and he would pay me

23 ten dollars an hour.

24 Q. Did you fix the problem that you came to fix that first

25 trip?
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 1 A. I believe so. 8 : 4 3 A M

 2 Q. At some point in time, were you invited back to fix

 3 something or do something else?

 4 A. Yes, I was.

 5 Q. And you said you don't remember how long it was?

 6 A. I don't remember how long it was.

 7 Q. Can you give us an estimate, a month, a week?

 8 A. It would be longer than that.  It could be -- it could be

 9 as long as six months or three years.  I don't remember.

10 Q. All right.

11 At some point in time, did you become more active at CSE?

12 A. Yes.

13 Q. Approximately, when did that occur?

14 A. I think, say, in 1994 to 1996 range, I was asked to come

15 over there and perform work.  It was always computer related.

16 It might just be, you know, they purchased a new computer

17 system and someone needed to set it up for them, something like

18 that.

19 Q. Explain to us how the place had changed from the beginning

20 from 1991 until you became more active there around the time

21 period, the mid 1990's?

22 A. The time when I was first there there was basically just a

23 house.  I think at some point in time, I saw -- I saw, for

24 instance, a tape duplication, which was simply just one VCR

25 recording to another VCR simply to duplicate message tapes.  I
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 1 think the first time I saw that, there was just two. 8 : 4 5 A M

 2 Later on, toward the mid '90s, I would see maybe more VCRs.

 3 At some point in time, I don't remember when, the garage was

 4 closed in, there was no longer a garage.  It was basically

 5 turned into an office.  And a tape duplication was moved into

 6 there and it was more than just a handful of VCRs.

 7 Q. So when you started working more hours, more actively there

 8 at CSE, what were your duties?

 9 A. When I started working there on a more regular basis, it

10 became less technical regarding computers and their hardware

11 and more in regards to graphic design and layout.

12 Q. What were you designing and laying out?

13 A. Slides, like Bible verse slides, moved on from that to

14 other slides and catalogs and the seminar notebook.

15 Q. Do you know what purpose Mr. Hovind was putting these

16 graphic designs to?

17 A. Yes, they were being used in his creation presentation and

18 also on his videos.

19 Q. Who was asking you to do these things?

20 A. Kent was.

21 Q. How much were you getting paid at this point?

22 A. Ten dollars an hour.

23 Q. And that worked out to approximately how much a week, once

24 you started becoming more active at the business?

25 A. There was a period of time when I was working there more
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 1 than 40 hours a week on a fairly regular basis. 8 : 4 6 A M

 2 Q. At some point in time, Mr. Popp, did you learn from

 3 Mr. Hovind of his views on taxes?

 4 A. Yes.

 5 Q. Approximately when was the first time that you heard

 6 Mr. Hovind's views of taxes?

 7 A. As far as I remember, it would be about 1996.

 8 Q. What did Mr. Hovind tell you about his views on taxes?

 9 A. He told me that as citizens of the United States, we do not

10 have any tax liability for a federal income tax.

11 Q. Did he tell you why he believed that?

12 A. Yes.

13 Q. What did he say?

14 A. He told me to check for myself and he pointed to a copy of

15 the Internal Revenue Code and suggested I look it up and see if

16 I could find in there any tax liability for me, personally.

17 Q. In his copy of the code?

18 A. Yes.

19 Q. Before that, did you have any of your own views on taxes

20 before talking with Mr. Hovind?

21 A. No.

22 Q. At some point in time, Mr. Popp, did you have any

23 responsibility for setting up a website?

24 A. Yes, I did.

25 Q. Tell us about that, please.
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 1 A. Okay.  I would guess it would be around 1997.  We first set 8 : 4 8 A M

 2 out basically -- well, someone else had set up a website and it

 3 was not satisfactory, making changes and so forth on the

 4 website were extremely slow.  There were numerous errors on the

 5 website.

 6 One of the things -- one of the things that Kent Hovind had

 7 always talked about was never copyrighting his material and

 8 there was a copyright notice at the bottom of every web page

 9 which had his material on it, and it wasn't even copyrighted in

10 Kent Hovind's name, it was copyrighted in the name of the

11 person who had designed the website.  And part of it was, we

12 felt, that this was a person that didn't create the material at

13 all and he was copyrighting his own name and would not remove

14 that copyright.  I remember that was part of the instigating

15 factor in us producing the website ourselves and basically with

16 me being made responsible for that.

17 Q. Was this part of the job that you were doing at CSE that

18 you got paid for?

19 A. Yes.

20 Q. Now, at any point in time, Mr. Popp, were any taxes

21 withheld from any of the wages or the pay that you received

22 from CSE?

23 A. No.

24 Q. Did you have any discussions with Mr. Hovind about why

25 there was no withholding of taxes of your wages?
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 1 A. I don't know if I asked that specifically. 8 : 4 9 A M

 2 Q. Was that at all any part of the general conversations that

 3 you had with Mr. Hovind about his views on taxes?

 4 A. Not that I remember, not specifically.

 5 Q. The website that you set up, what was the purpose of having

 6 a website?

 7 A. The purpose of having the website was basically as a very

 8 low-cost method to help get the message out because it cost

 9 extremely little for a website to be viewed.  Basically, just a

10 small amount per month or on an annual basis and thousands of

11 people could read this material every month.

12 Q. How did you get the instruction on what to put on this

13 website?

14 A. Kent Hovind would give me the material.

15 Q. Did you set this website up so that you could sell

16 merchandise from the website?

17 A. Yes.

18 Q. What kind of merchandise was sold from the website?

19 A. Videotapes and books, mostly.

20 Q. What kind of videotapes and books?

21 A. The videotapes would be the creation seminar series,

22 debates with Kent Hovind and various, usually a university

23 professor.  There were also a series of miscellaneous tapes,

24 basically messages on one topic or another.

25 Q. At some point in time, did you put anything on the website
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 1 for sale that had anti-tax or an anti-government message to it? 8 : 5 1 A M

 2 A. I don't remember anything specifically.

 3 Q. Do you remember whether it was on there?  I know you said

 4 you don't remember anything specifically, but do you remember

 5 something was on there?

 6 A. I'm sorry, I don't understand what you're asking.

 7 Q. All right.  I thought -- well, I'll go on.

 8 The website that you set up -- excuse me, how many websites

 9 did you set up?

10 A. I set up a total of two websites.

11 Q. Now, who set the prices of the things were going to be sold

12 off of the website?

13 A. I believe at one time it was Dan Nelson doing that.  I

14 believe when it was not him, it was Kent Hovind.

15 Q. Now, from the beginning of your employment in 1991 through

16 about 1996 when you were setting up websites, et cetera, were

17 there other employees that were added to CSE?

18 MR. RICHEY:  Objection, leading question.

19 THE COURT:  Overruled.

20 THE WITNESS:  Can you ask that question again, please?

21 BY MS. HELDMYER: 

22 Q. Certainly.

23 During that period of time from 1991 to 1996, were there

24 other employees that came to work at CSE?

25 A. Carolyn Nelson.
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 1 Q. Who is Carolyn Nelson? 8 : 5 3 A M

 2 A. Dan Nelson's wife and she's now dead.

 3 Q. What did she do for a living there at CSE?

 4 A. She was basically a secretary, she answered the phone, and

 5 I think at the time, she basically did just about all the

 6 day-to-day stuff.

 7 Q. All right.

 8 At some point in time thereafter, Mr. Popp, did -- did you

 9 notice any kind of a change in the way that CSE was operated?

10 A. Well, CSE was getting bigger.  Like I said, when I first

11 went there, it was basically a dilapidated computer in the

12 corner of the house.  Things -- things got busier.  Kent Hovind

13 is a good speaker and people wanted to hear his message and as

14 such, he became more popular.  There were more videotapes for

15 sale, or more -- more people after the videotapes, I guess.

16 And it got to the point when, for instance, Carolyn Nelson was

17 needed.  It wasn't something that, you know, Kent Hovind could

18 do when he was out speaking.  He was out speaking a lot.

19 Q. So during this period of time, prior to 1996, did Jo Hovind

20 have any involvement in the business?

21 A. I have no knowledge of that.

22 Q. In 1997, did something happen at CSE which changed the

23 character of the business?

24 A. Well, in 1997, yeah, a lot of things were changing.  CSE

25 was expanding quite a bit, becoming a lot busier, more people
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 1 are being hired.  I think that was the year a time clock was 8 : 5 5 A M

 2 introduced, some policies and so forth were set up, I think.  I

 3 think that was the year.  So for a while, I guess, it would

 4 have been just -- basically, it seemed like it was largely just

 5 me and Carolyn doing things and then there were more people.

 6 Q. All right.

 7 The merchandise that was being sold there, we talked about

 8 Mr. Nelson and Mr. Hovind would set the price of that

 9 merchandise; is that correct?

10 A. That's correct.

11 Q. Can you recall the general nature of the prices that were

12 being charged for the materials?

13 A. I believe the -- for instance, the debate videotapes were

14 at 9.95, creation seminar was 17.95.  At one time, it was a

15 lower price, but I don't remember what.

16 Q. Over the years, were more things, more merchandise added to

17 the inventory that was available for sale?

18 A. Yes.

19 Q. All right.  Do you remember an individual by the name of

20 Pastor Mooneyhan?

21 A. Yes, I do.

22 Q. Who is Pastor Mooneyhan?

23 A. Pastor Mooneyhan was a pastor -- I don't remember exactly

24 where he lived, but it was some hours from Pensacola.  The

25 first time I remember being made aware of him was when we
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 1 stopped at a prison camp to visit him. 8 : 5 7 A M

 2 Q. Did he, at some point in time, have some involvement with

 3 CSE?

 4 A. He was -- he appeared to be giving Kent Hovind advice.

 5 Q. On what topic?

 6 A. Taxes.

 7 Q. Approximately when?

 8 A. I'm sorry, I don't remember a time frame associated with

 9 Mooneyhan.

10 Q. Do you remember him having or claiming to have an

11 organization called Faith Baptist Fellowship?

12 A. I remember hearing of a Faith Baptist Fellowship.

13 Q. Did you ever see anything that indicated to you that there

14 was an organization --

15 MR. RICHEY:  Objection, Your Honor, this is another

16 line of leading questions.

17 THE COURT:  Overruled.

18 BY MS. HELDMYER: 

19 Q. Do you remember ever seeing anything that indicated to you

20 that there was an organization, an actual organization called

21 Faith Baptist Fellowship?

22 A. No.

23 Q. During this period of time, did you become aware of any

24 problems that Mr. Hovind was having with the county?

25 A. Yes.
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 1 Q. What problems did you become aware of? 8 : 5 8 A M

 2 A. At a certain point in time, we stopped getting permits for

 3 building new construction.

 4 Q. Did you have a discussion with Mr. Hovind as to why he was

 5 not getting permits to build buildings?

 6 A. Yes.

 7 Q. What did he tell you?

 8 A. That as a church, we were not subject to man's law.

 9 THE COURT:  I'm sorry, I didn't hear what you said.

10 THE WITNESS:  Man's law.

11 THE COURT:  Thank you.

12 BY MS. HELDMYER: 

13 Q. He called himself a church?

14 A. Yes.

15 Q. Were you a church?

16 MR. RICHEY:  Objection, calls for a legal conclusion.

17 This witness is not qualified.

18 THE COURT:  You can testify if you just give the

19 common sense understanding of the word "church."

20 THE WITNESS:  I would say we were not a church.

21 BY MS. HELDMYER: 

22 Q. Were there worship services being held on the premises?

23 A. No.

24 Q. Was there a chapel or any kind of a building that people

25 would go with pews or, et cetera, to worship?
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 1 A. No. 8 : 5 9 A M

 2 Q. Did Mr. Hovind attend a church elsewhere?

 3 A. Yes.

 4 Q. Did the Hovind family attend a church elsewhere?

 5 A. Yes.

 6 Q. And about this point in time, did Mr. Hovind actually

 7 change -- the Hovind family change churches, do you recall?

 8 You indicated before that they attended the campus church?

 9 A. At some point in time, I don't remember exactly, they

10 switched and started going to Marcus Point Baptist Church.

11 Q. During the period of time that you worked there, were the

12 Hovind's always a member of a church other than anything that

13 occurred on CSE, on the premises?

14 A. I actually don't have specific knowledge of their church

15 memberships.

16 Q. At some point in time, did the characterization of the

17 price of merchandise change?

18 A. I remember there was a period of time, I do not know how

19 long, when we did not list -- when the price was not listed as

20 a price, but it was listed as a suggested donation.

21 Q. Was it a donation, did people donate money to get this

22 merchandise?

23 A. As far as I was concerned, it was a price.

24 Q. Why do you say that?

25 A. It behaved like a price.
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 1 Q. All right.  Now, you indicated that around 1997 the -- the 9 : 0 0 A M

 2 ministry, the business CSE was growing, correct?

 3 A. That's correct.

 4 Q. And did other employees come to work there, other than you

 5 and Carolyn Nelson?

 6 A. Yes.

 7 Q. How many people were added over the next couple of years,

 8 just an estimate?

 9 A. Between '97 and '99, you're asking?

10 Q. That would be fine, sure?

11 A. Ten to 20.

12 Q. Were these -- these individuals that would come and work,

13 were they paid, to your knowledge?

14 A. As far as I know, most of them were paid.

15 Q. You said that a time clock was installed.  Did people punch

16 in and out of the time clock?

17 A. Yes, they did.

18 Q. Did they take regular lunch breaks?

19 A. Yes, they did.

20 Q. Did they work regular hours?

21 A. To a large extent, yes.

22 Q. Did they take vacation leave and sick leave upon

23 application?

24 A. After '97, I believe, there was vacation time.

25 Q. All right.



Popp - Cross/Richey     35

 1 During this period of time, had your job description 9 : 0 2 A M

 2 changed at all during 1997 and 1998?

 3 A. I think in '97 and '98, it was -- I was basically

 4 responsible for technical upkeep of computers and the network

 5 and the website and graphic design.

 6 Q. Did you, as someone who worked there at CSE, did you get

 7 memos or policies or other types of information, printed

 8 information that would be released by Mr. Hovind?

 9 A. Yes, I did.

10 Q. Let me show you what's been marked for identification

11 purposes as Government's Exhibit PR18.

12 THE COURT:  Ms. Heldmyer, just one moment.  Ladies and

13 gentlemen, when the attorneys have a specific exhibit that they

14 wish to show a witness, they will do so just as Ms. Heldmyer

15 has done.  The witness can see the exhibit, I can see the

16 exhibit, the attorneys can see the exhibit; however, you cannot

17 see the exhibit until I admit it into the record.  Once it's

18 admitted, then it will be published on the large overhead

19 screen.

20 Ms. Heldmyer?

21 MS. HELDMYER:  Thank you, Your Honor.

22 BY MS. HELDMYER: 

23 Q. This is a one-page document.  Mr. Popp, can you see that on

24 your screen?

25 A. Yes, I did.
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 1 Q. Do you recognize that? 9 : 0 3 A M

 2 A. Yes, I do.

 3 Q. Is that a document you would have received in your normal

 4 course of employment, that you would receive from the

 5 management of CSE?

 6 A. It is something I would have gotten.

 7 MS. HELDMYER:  PR18, Your Honor, we would offer it

 8 into evidence.

 9 THE COURT:  Any objection?

10 MR. RICHEY:  Yes, Your Honor.

11 THE COURT:  Approach the bench, please.

12 (At the bench:

13 THE COURT:  These are the type of objections we need

14 to deal with prior to trial.

15 MR. RICHEY:  Objection is lack of foundation.  She

16 hasn't met all of the requirements as to this particular

17 document.

18 THE COURT:  Just one moment.  

19 Ms. Heldmyer?

20 MS. HELDMYER:  He said he would have gotten this

21 document during the normal course of employment through CSE.

22 MR. RICHEY:  He said this type of document.  He did

23 not identify this particular document.

24 THE COURT:  Do you want to ask him again if he has

25 ever seen this document before?
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 1 MS. HELDMYER:  I can, Your Honor, but this is going to 9 : 0 4 A M

 2 be an ongoing issue because these are all search warrant

 3 documents.  They are going to come into evidence, I believe.

 4 If they don't come in through this witness, they will come in

 5 from the agent who received this from the premises of CSE.

 6 THE COURT:  Let me ask you the type of questions.

 7 MS. HELDMYER:  Whether he received it and I'll have

 8 him read portions to the jury.

 9 THE COURT:  He can do that.  Once it comes in, he can

10 read portions of it.  If he says he's never seen it before, you

11 can't ask him his impression of it or what he did based on the

12 document if he's never seen it before.  He can certainly read

13 it into the record.

14 (Bench conference concluded.)

15 THE COURT:  The objection will be overruled.

16 PR18 will be admitted.

17 Do you wish to publish it now?

18 MS. HELDMYER:  I do, Your Honor.

19 BY MS. HELDMYER: 

20 Q. Mr. Pope, this is a one-page document.  I've got the entire

21 document on the screen.  It's hard to read when the whole thing

22 is on there and I'm going to slide it down and ask you to read

23 portions of it.

24 A. Okay.

25 Q. Now, you say when you looked at documents like these, do
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 1 you remember this document? 9 : 0 6 A M

 2 A. Yes, I do.

 3 Q. This says "Policies for CSE."  It says "money."  Before we

 4 talk about specifics, who would you have gotten this from?  Who

 5 would have written this and given it to you?

 6 A. Kent Hovind.

 7 Q. Okay.  "Policies for CSE," read the "money" portion at the

 8 top.

 9 A. "Jo or Kent will handle or authorize all expenditures over

10 $20.  Timecards turned in one week before checks are issued."

11 Q. When the memo refers to Jo or Kent, who are we talking

12 about?

13 A. Jo Hovind and Kent Hovind.

14 Q. Okay.  The next one, "personal use of office equipment,"

15 read that for me, please.

16 A. "No money to be given to Martha or Jo, copies ten cents

17 each, sending faxes 50 cents each, Cokes 25 cents, personal

18 phone calls and visits on office time are discouraged.  No long

19 distance personal calls, please, on company time on phones."

20 Q. And finally?

21 A. "Timecards must be filled out in order to be paid."

22 Q. And that has a date on it of 7/12/97?

23 A. Yes.

24 Q. And the next line has another date.  The document itself is

25 not dated, but those are dates.  Does that comport with your



Popp - Cross/Richey     39

 1 memory about approximately when you would have gotten this memo 9 : 0 7 A M

 2 from Mr. Hovind?

 3 A. I believe I got this memo November or December of '97.

 4 Q. Okay.  Does this comport with your memory of how CSE was

 5 being operated during this period of time in late 1997?

 6 A. To a large extent, yes.

 7 Q. Okay.  And the information that's being conveyed, is this

 8 being conveyed just to employees of CSE or other types of

 9 individuals?

10 A. As far as I know, only employees.

11 Q. Okay.  Was this the kind of document that would be handed

12 out to customers or anything of that nature?

13 A. No.

14 Q. This was an internal document?

15 A. That's correct.

16 Q. Okay.

17 So in the first paragraph, they are talking about

18 authorizing expenditures by Jo or Kent, what kind of

19 expenditures would they be talking about?

20 A. Any time a purchase was needed, I guess. 

21 Q. What kinds of purchases would be needed, if you know?

22 A. Whatever would be needed for day-to-day operations.

23 Q. Okay.  Would this be something that you would be involved

24 in?  For example, in what you were doing for CSE during this

25 time period, would you need to go out and buy things and bring



Popp - Cross/Richey     40

 1 them back to CSE? 9 : 0 8 A M

 2 A. Occasionally, yes.

 3 Q. Would you get reimbursed?

 4 A. Yes.

 5 Q. Who would handle that?

 6 A. In 1997, I believe it was Jo Hovind.

 7 Q. Now, you had indicated earlier that you were not aware of

 8 what Jo Hovind's role was in the business from about 1991 when

 9 you first were introduced to about 1996, what now -- in 1997,

10 what role do you know that Jo Hovind was playing in the running

11 of CSE?

12 A. I believe she was handling payroll and expenditures such as

13 I mentioned.  If I needed to be reimbursed for something, she

14 would be the one to reimburse me.

15 Q. All right.

16 Now, it says "personal use of office equipment," is that

17 directed toward employees as well?

18 A. Yes.

19 Q. Okay.  "Money is supposed to be given to Martha."  Who is

20 Martha?

21 A. That would be Martha Harris.

22 Q. Or Jo Hovind?

23 A. That's correct.

24 Q. Now, these prices here, "copies, ten cents each," is that

25 directed towards employees having to pay if they want personal
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 1 copies, if they want to use the copying machine there and make 9 : 1 0 A M

 2 personal copies?

 3 A. That was basically for anyone who wanted to make copies, if

 4 it wasn't a copy for our use, in other words, to benefit an

 5 individual.

 6 Q. Okay.  Sending faxes, 50 cents each; and Cokes, 25 cents;

 7 where were the Cokes, where could you get a Coke?

 8 A. There was a room just past the kitchen with numerous

 9 shelves and sodas.

10 Q. The kitchen of which building at this point?

11 A. The Hovind's house.

12 Q. Now, "Timecards must be filled out in order to get paid."

13 Can you tell us about the timecards, please?

14 A. At some point in time, I don't remember when, a time clock

15 was introduced.  Before then, there were timecards and people

16 would write down their times, and then the time clock was

17 introduced and people would punch in and out.

18 Q. All right.  

19 "Days off and vacation time," can you read -- read that

20 section for me, please?

21 A. "After three full calendar months, employees working more

22 than 30 hours a week average will be considered full-time and

23 will be allowed ten paid days per year for the first year of

24 employment and 15 paid days per year after that.  These may be

25 taken at any time, holidays, vacation, sick, et cetera.  A
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 1 day's pay will be computed based on the average daily pay for a 9 : 1 1 A M

 2 four-week period.  After five years, you will have 20 days off

 3 with pay.  Any days taken off after that will not be paid.

 4 Salary people will lose one day's pay for each additional day

 5 and one half day's pay for any days less than eight hours, but

 6 more than four hours.  This will run from January 1 to

 7 December 31.

 8 "For instance, if someone's paid days off begin in the

 9 middle of the year, the number of days off will be prorated,

10 i.e., Joe starts work beginning February 10th, his paid days

11 off we begin June 1, rounded to the nearest whole day.  He

12 would get 7/12 years worth, 5.8 of days off.  This will round

13 to six days off.  5.4 will round to five days off.

14 Thanksgiving and Christmas are mandatory days off using two of

15 the allotted days.  Any unused --

16 MR. RICHEY:  Your Honor, I'm going to object at this

17 point.  The witness is only reading from the evidence.  He is

18 not testifying.

19 THE COURT:  Overruled.

20 BY MS. HELDMYER: 

21 Q. Continue, please.

22 A. "Any unused days will be paid as a bonus in the first week

23 of January.  CSE will pay $200 a year into a life insurance for

24 any full-time employee.  They must present proof of policy to

25 CSE."
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 1 Q. Okay. 9 : 1 2 A M

 2 Now, there are a couple of occasions here where this memo

 3 refers to the employees?

 4 A. Yes.

 5 Q. Are those employees of CSE we're talking about?

 6 A. Yes.

 7 Q. Okay.  At some point in time in this time frame, did you

 8 have any discussions with Mr. Hovind about whether you were an

 9 employee or not?

10 A. At this time, I don't believe so.

11 Q. So at this time, was it an understanding at CSE that you

12 and the other people who worked there were employees?

13 A. Yes.

14 Q. This document goes on, and as I said, this is a one-page

15 document and it appears that there may have been a second page.

16 Do you recall a second page to this document that we do not

17 have?

18 A. I believe there was a second page.  I do not remember the

19 content of that page.

20 Q. Okay.  So the end of it talks about speakers and if you

21 would read -- just read to the end of that page for me, please?

22 A. "Others who speak on creation from CSE will be responsible

23 for their own expenses.  Speaker will keep love offering --

24 THE COURT:  I know that you're reading and everyone

25 else can see the document, but the court reporter has to take



Popp - Cross/Richey     44

 1 down your testimony or what you're saying, so if you would 9 : 1 4 A M

 2 please slow down.

 3 THE WITNESS:  Should I start over?

 4 THE COURT:  No, just go on and read the rest of it. 

 5 THE WITNESS:  "Speaker will keep love offering, travel

 6 expense, and 25 percent of sales of all other materials.  CSE

 7 will pay to ship materials if needed.  CSE van may be used for

 8 25 cents per mile.  CSE pays for gas, insurance, et cetera, or

 9 20 percent of sales and CSE provides van, meals, gas, motel,

10 and other normal expense, but CSE will get the love offering

11 and expense check from the church."

12 BY MS. HELDMYER: 

13 Q. Tell me about what you know about the love offering and

14 expense check that's referenced in this memo?

15 A. I don't know anything about that.

16 Q. Did you participate in any of the speaking engagements?

17 Did you travel with Mr. Hovind on any speaking engagements?

18 A. I did travel on some occasions.

19 Q. Do you know whether or not money was collected at those --

20 on those occasions, money was collected from the people who

21 watched Mr. Hovind speak?

22 A. I believe there were love offerings taken.

23 Q. Okay.  Did you have anything to do with doing that, with

24 taking the love offerings?

25 A. No, I did not.
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 1 Q. What was your role on the occasions that you did go on the 9 : 1 5 A M

 2 speaking engagements?

 3 A. I guess, usually, I would go -- we would often have a tape

 4 sales table where we would sell tapes and if we did have that,

 5 I would help out with that.

 6 Q. Can you give me a little bit more detail about the sales

 7 table?  What would you do when you would arrive at a location,

 8 say Mr. Hovind is speaking at a church, what would you do with

 9 regard to this sales table?

10 A. I would help set it up and when people wanted to purchase a

11 tape or a book, I would take their money, give them any

12 necessary change, they would get the material.

13 Q. How many books and tapes were taken to these particular

14 events?

15 A. I don't know.  A number.  It would vary.  Some churches are

16 large and some churches are small.

17 Q. Would these tapes and books be sold to the people who

18 wanted to buy them?

19 A. Yes.

20 Q. They were not given away, correct?

21 A. Not usually.

22 Q. Were they all tapes and books that were written or authored

23 by Mr. Hovind or were there other people that had written books

24 or made tapes that were being sold?

25 A. In general, the tapes that were available were produced by
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 1 Kent Hovind.  They were usually of Kent Hovind and the books, 9 : 1 6 A M

 2 in general, were not written by Kent Hovind.

 3 Q. Were they generally on the same topic?

 4 A. Yes.

 5 Q. Do you remember any other topics where books were sold at

 6 the speaking engagements?

 7 A. There were a couple of other -- a couple of books that

 8 would veer off the topic of creation.

 9 Q. What types of topics?

10 A. There were -- there was at least one book on health.  There

11 were a couple, I don't remember whether one or two books on the

12 new world order.

13 Q. New world order?

14 A. Yes.

15 Q. Do you know what that is?

16 A. Vaguely.

17 Q. What is your understanding of what the new world order

18 books entailed?

19 A. Basically, that there is a shadowy group of individuals

20 that are seeking to gain control of the world through one means

21 or another.

22 Q. At this point in time, and let's talk about 1997 through

23 1999, right before the opening of Dinosaur Adventure Land, just

24 for frame of reference, right about that time period, were you

25 being paid in cash?
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 1 A. Yes. 9 : 1 8 A M

 2 Q. And were any taxes withheld from your paycheck?

 3 A. Not that I know of.

 4 Q. To your knowledge, were all the other employees of CSE paid

 5 in cash?

 6 A. As far as I know, yes.

 7 Q. Did you ever have a discussion with Mr. Hovind about why he

 8 was paying his employees in cash?

 9 A. I did.

10 Q. What did Mr. Hovind tell you?

11 A. He told me that if it was up to him, he would prefer to pay

12 us all with check and not cash.

13 Q. Why?

14 A. I believe a safety issue.

15 Q. What was the safety issue?

16 A. It's not safe to carry -- or to regularly carry large

17 amounts of cash.

18 Q. Did he explain why he chose to pay his employees with cash?

19 A. The employees preferred it.

20 Q. For what reason?

21 A. Paranoia.

22 Q. What kind of paranoia?

23 A. Fear of --

24 MR. RICHEY:  Objection, Your Honor, it calls for

25 speculation as to what others believed.
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 1 THE COURT:  Rephrase the question. 9 : 1 9 A M

 2 BY MS. HELDMYER: 

 3 Q. What did Mr. Hovind tell you about this paranoia?

 4 A. He did not call it a paranoia and I don't remember him

 5 speculating on that, but just that the employees preferred

 6 cash.

 7 Q. All right.  Did you prefer cash?

 8 A. Yes.

 9 Q. For what reason?

10 A. Cash is very convenient.

11 Q. Did Mr. Hovind ever talk about the traceability of cash?

12 A. At one point, he did mention to me about a cash reporting

13 form on, basically, withdrawals from the bank in excess of

14 $10,000.

15 Q. What did he tell you about the currency transaction report?

16 A. That it existed and that it was for amounts more than

17 $10,000.

18 Q. And did you get an impression from this conversation

19 whether Mr. Hovind thought this was a good thing or a bad thing

20 or had any impression of it at all?

21 A. I got the impression that he thought that was a bad thing.

22 Q. A bad thing?

23 A. Yes.

24 Q. Approximately, when did that conversation take place?

25 A. I don't know.
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 1 Q. Based upon your experience at CSE, can you give us a reason 9 : 2 1 A M

 2 why the employees might prefer to be paid in cash?

 3 A. We had knowledge of a previous legal difficulties with the

 4 IRS.  We were under the impression that -- that Kent Hovind had

 5 successfully defended himself and that there was still some

 6 sort of ongoing situation, of the exact nature, we did not

 7 know.

 8 Q. With the IRS?

 9 A. Yes.

10 Q. Let's talk about the opening of the Dinosaur Adventure

11 Land.  That happened approximately when?

12 A. I'm not sure exactly.  Maybe 1999.

13 Q. Whose idea was it to open Dinosaur Adventure Land?

14 A. As far as I know, it was Kent Hovind's.

15 Q. When it was eventually opened, did you have any

16 responsibilities with regard to running Dinosaur Adventure

17 Land?

18 A. No.

19 Q. Were you present and in a position to observe how Dinosaur

20 Adventure Land was run?

21 A. I did see, yes.

22 Q. What were you doing for the company at that point in time?

23 A. At that point in time, I believe that was around the time

24 we had purchased 21 Cummings Road and my office had been moved

25 down the street.  We had a number of people working in that
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 1 building.  Video production was done in that building, graphic 9 : 2 3 A M

 2 layout.  We had our network servers down there, including our

 3 web server, so while I knew of Dinosaur Adventure Land and I

 4 saw tourists and so forth, I did not have basically any hands

 5 on day-to-day experience with Dinosaur Adventure Land.

 6 Q. All right.

 7 Mr. Popp, I'm going to show you a series of photographs.  

 8 MS. HELDMYER:  And, I believe, they are going to be

 9 coming in without objection, Your Honor, so I think I can go

10 ahead and offer them before -- right up front.

11 The first one I'm going to show you is OBS122-J.

12 THE COURT:  Mr. Richey and Mr. Barringer, is there any

13 objection to these exhibits?

14 MR. RICHEY:  No, Your Honor.

15 MR. BARRINGER:  No, Your Honor.

16 THE COURT:  All right.  OBS122-Jwill be admitted.

17 BY MS. HELDMYER: 

18 Q. Mr. Popp, can you see that picture?

19 A. Yes, I can.

20 MR. RICHEY:  Your Honor, this is not the same -- hold

21 on.  Okay.

22 THE COURT:  Is there a problem?

23 THE WITNESS:  Can you --

24 MR. RICHEY:  I just misread the letter.

25 THE COURT:  So no problem, then, with OBS122-J?
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 1 MR. RICHEY:  No. 9 : 2 4 A M

 2 THE COURT:  Can you zoom out so I can see the whole

 3 picture?

 4 MS. HELDMYER:  I sure can.

 5 THE COURT:  This is a different picture than what was

 6 up there a second ago.

 7 MS. HELDMYER:  No, Your Honor.  This is a large

 8 picture and I slid it over.  This is the whole picture.

 9 THE COURT:  Okay.  All right.

10 BY MS. HELDMYER: 

11 Q. I zoomed out.

12 Do you recognize that?

13 A. Yes.

14 Q. What are we looking at here?

15 A. On the left-hand side, that is the Hovind's house.

16 Q. Mr. and Mrs. Hovind lived there?

17 A. They did when I was there.

18 Q. Okay.

19 And then coming in here, what is that?

20 A. That's a driveway.

21 Q. And back there, if we drove through here, where would we

22 be?

23 A. Dinosaur Adventure Land.

24 Q. I want to show you OBS122-K.

25 THE COURT:  Any objection to K?
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 1 MR. RICHEY:  No. 9 : 2 5 A M

 2 THE COURT:  K will be admitted.

 3 BY MS. HELDMYER: 

 4 Q. Do you recognize that?

 5 A. Yes, I do.

 6 Q. What is that?

 7 A. That is the entrance from the Cummings Lane to Dinosaur

 8 Adventure Land.

 9 Q. Okay.

10 Are you aware of whether or not Mr. and Mrs. Hovind had

11 children?

12 A. Yes, they did have children.

13 Q. How many children?

14 A. Three.

15 Q. How old were they when you were working there?

16 A. I'm sorry, I don't know their kids' ages.

17 Q. Approximately, my age, your age?

18 A. Younger than me.

19 Q. Younger than you.

20 Did they also live on the premises?

21 A. For part of the time that I was there, they did live on the

22 premises.

23 Q. Were you aware of whether or not the Hovinds actually

24 purchased additional property during the period of time that

25 you were there, from the very beginning of '91, through the
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 1 time that you eventually left? 9 : 2 7 A M

 2 A. They did purchase some property.

 3 Q. Where was the property they purchased?

 4 A. They purchased 21 Cummings.  They purchased the small house

 5 and trailer behind their house, and I believe they also

 6 purchased the vacant lot next door to that.

 7 Q. Do you know for what purpose those properties were

 8 purchased?

 9 A. They were purchased for different reasons.  Twenty-one

10 Cummings was purchased for the expansion of CSE and the vacant

11 lot was purchased, I believe, for Dinosaur Adventure Land.

12 Q. Let me show you OBS122-G.

13 THE COURT:  That will be admitted.

14 BY MS. HELDMYER: 

15 Q. Do you recognize that house?

16 A. Yes, I do.

17 Q. What house is that?

18 A. This is the small house on Palafox.

19 Q. Is that part of the property owned by the Hovind's, to your

20 knowledge?

21 A. Yes.

22 Q. Did this house have any significance to you while you were

23 working there?

24 A. Yes, I lived in that house for a period of some months.

25 Q. In what year, do you recall?
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 1 A. Ending in 2002. 9 : 2 8 A M

 2 Q. Were you a tenant in that house or did you own it?

 3 A. I was a tenant.

 4 Q. Did you pay rent?

 5 A. Yes, I did.

 6 Q. Who did you pay rent to?

 7 A. Jo Hovind.

 8 Q. How much did you pay?

 9 A. I believe it was $425 a month.

10 Q. Let me show you what's been marked as OBS122-L?

11 THE COURT:  That will be admitted.

12 BY MS. HELDMYER: 

13 Q. Do you recognize that home?

14 A. Yes, I do.

15 Q. Was that also part of the CSE property?

16 A. Yes, that is 21 Cummings Lane -- or road.

17 Q. Did you have any business or operation in that house?

18 A. Yes, I did.

19 Q. What did you do?

20 A. My office was in the corner on the left.

21 Q. So back here?

22 A. That's correct.

23 Q. And where is this house in relation to the Dinosaur

24 Adventure Land entrance that we saw?

25 A. This house --
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 1 Q. I'm sorry, the CSE entrance, the backside? 9 : 2 9 A M

 2 A. The Cummings Lane entrance.

 3 Q. Okay.

 4 A. When I left, that was still the primary entrance, was from

 5 Cummings.

 6 Q. Okay.

 7 A. There was one house between this house and the Hovind's

 8 house at the time of purchase and then later a second house was

 9 built between.

10 Q. Do you know who built that second house?

11 A. Yes.

12 Q. Who?

13 A. Eric Hovind.

14 Q. Who is Eric Hovind?

15 A. Kent and Jo's son.

16 Q. Let me show you OBS122-M.

17 THE COURT:  That will be admitted.

18 BY MS. HELDMYER: 

19 Q. Do you recognize that?

20 A. Yes, I do.

21 Q. What is that?

22 A. That's Eric's house.

23 Q. Is that the one that was built while you were there?

24 A. Yes.

25 Q. Do you know approximately when that house was built?
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 1 A. I would guess 2000. 9 : 3 0 A M

 2 Q. You indicated that you and the other employees had

 3 information and knowledge about some of the problems that

 4 Mr. Hovind had previously with the IRS; is that correct?

 5 A. Yes.

 6 Q. I think you indicated, also, that it was yours or the

 7 employees' understanding that Mr. Hovind had successfully

 8 beaten those problems; is that correct?

 9 A. That was my understanding.

10 Q. Who did you get that information from?

11 A. From Kent.

12 Q. At some point in time, did Mr. Hovind spend what you would

13 consider to be a fair amount of time on these particular

14 issues, tax issues, the county permitting issues, that sort of

15 thing?

16 A. At a certain point in time, it did seem to take quite a bit

17 of his time.

18 Q. And at some point in time, did you become aware that

19 Mr. Hovind was taking steps to try to prevent government

20 employees from coming on the premises?

21 A. He had posted notices.

22 Q. Let me show you what's marked for identification purposes

23 as OBS108, not yet admitted.  I'd ask if you recognize that?

24 A. Yes, I do.

25 Q. What do you recognize this to be?
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 1 A. Well -- 9 : 3 2 A M

 2 Q. Well, hang on.  Before you answer that question, whose

 3 signature is down at the bottom?

 4 A. That's mine.

 5 Q. Is this a notice that Mr. Hovind posted somewhere on the

 6 premises of CSE?

 7 A. I believe he posted this in the window.

 8 Q. I'm sorry?

 9 A. In the window.  

10 Q. In the window of which building?

11 A. Of the main house, the window that had formerly been the

12 garage, and then it became a finished room.  That window was

13 basically -- was basically next to the door where -- when

14 people would come to the house, they would usually go up to

15 that door.

16 MS. HELDMYER:  We would offer Government's Exhibit

17 OBS108 into evidence, Your Honor.

18 THE COURT:  Any objection?

19 MR. RICHEY:  No, Your Honor.

20 THE COURT:  I'm sorry, I didn't hear you.

21 MR. RICHEY:  No, Your Honor.

22 THE COURT:  That will be admitted.

23 BY MS. HELDMYER: 

24 Q. Mr. Popp, the beginning of this says, "Public official,

25 take heed, warning is made to you if you continue you will
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 1 violate good faith immunity," and then it goes on to talk about 9 : 3 3 A M

 2 a statute.  Would you just read that particular paragraph for

 3 me, please?

 4 A. "42 U.S.C. allows a citizen to enforce the obligation of

 5 contracts without obstruction of any officials use of statute

 6 regulation or ordinance, 18 U.S.C. and 241, 242, 1001 and 3572

 7 strips immunity of said public official in an attempt to

 8 deprive that right, public official in violation faces felony

 9 penalties of up to $250,000 and up to ten years in prison.

10 Q. It's a note addressed to John and/or Jane Doe?

11 A. Correct.

12 Q. I'm going to ask you to read that for me.  

13 A. "This notice is to advise all public officials, persons,

14 and agencies that CSE Enterprises is a private business.  This

15 constitutional entity is a common law indenture or contract

16 known as a declaration of pure trust organization created and

17 protected under and by the United States Constitution."

18 Q. Let me stop you right there before you go on.

19 Did you have any discussions with Mr. Hovind about what a

20 common law indenture or contract was?

21 A. No.

22 Q. Did you understand it at the time that you signed this

23 document?

24 A. I was signing it as a witness.  I did not feel I needed to

25 understand it.
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 1 Q. Okay.  And do you know what a declaration of pure trust 9 : 3 5 A M

 2 organization, what that means?

 3 A. No.

 4 Q. Okay.  Go ahead and read.

 5 A. "Declared this day, I am a managing director and not one of

 6 the trustees.

 7 "If any person court or agencies natural or artificial

 8 allege that this constitutional entity has come under some

 9 statute, rule, or regulation, please put it in writing and sign

10 it.  Furthermore, please specify what jurisdiction your

11 statutory entity has over this constitutional entity.

12 "Constructive notice being now duly served that this

13 constitutional entity, in the eyes of the law, intends to

14 prosecute to the fullest extent of the law, any person,

15 officials, or agencies, natural or artificial, who infringes

16 its rights.

17 Q. Do you know what "PTO" stands for?

18 A. No, I do not.

19 Q. Do you know why Mr. Hovind signed without prejudice and

20 assigning a UCC number?

21 A. I don't know what that means.

22 Q. That's your signature.  Did you sign as a witness?

23 A. That's correct.

24 Q. How did it come to be that you signed this document?

25 A. I was present.
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 1 Q. Who asked you to sign it? 9 : 3 6 A M

 2 A. I believe Kent Hovind asked me.

 3 Q. Do you know what the context of that request was or the

 4 context of him posting this in the window?

 5 A. No.

 6 Q. At some point in time, did the Hovind's children work --

 7 start working there at CSE?

 8 A. Yes.

 9 Q. Tell me who worked there at CSE.

10 A. All three of them did.

11 Q. So we're talking about Eric Hovind?

12 A. Eric, Marlissa, and Kent Andrew Hovind.

13 Q. Okay.  Did at some point in time any of them get married?

14 A. Yes.

15 Q. Did their spouses also work there?

16 A. Yes.

17 Q. Do you know what their spouses' names were?

18 A. Yes.

19 Q. Who were they?

20 A. Tanya, Paul, and Danielle. 

21 Q. Okay.  Tanya married who?

22 A. Eric.

23 Q. Eric.  Okay.

24 Paul married Marlissa?

25 A. Correct.
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 1 Q. And Danielle married? 9 : 3 7 A M

 2 A. Married Kent Andrew. 

 3 Q. Is Kent Andrew the youngest?

 4 A. The oldest.

 5 Q. The oldest.  Okay.  

 6 And all three of these spouses worked there at CSE as well?

 7 A. I believe so.

 8 Q. At some point in time?

 9 A. At some point in time.

10 MR. RICHEY:  Could we have a clarification on time,

11 Your Honor?

12 THE COURT:  All we heard was some point in time.

13 BY MS. HELDMYER: 

14 Q. Can you give us an approximation, after some particular

15 year?

16 A. No.

17 Q. While you were working there?

18 A. Yes.

19 Q. After 1996?

20 A. Yes.

21 Q. Let me show you a document that's marked PR20, not yet

22 admitted.  This is a one-page document.  It appears to have

23 your name down here at the bottom as having received a copy.

24 Do you recall this document?

25 A. Yes.
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 1 Q. This is a memo that went out to CSE secretaries and -- from 9 : 3 9 A M

 2 Ms. Harris dated March 12th of 2000 and cc'd to you and some

 3 other individuals; is that correct?

 4 A. That's correct.

 5 MS. HELDMYER:  The government would offer PR20 into

 6 evidence.

 7 THE COURT:  Any objection?

 8 MR. RICHEY:  No, Your Honor.

 9 THE COURT:  PR20 will be admitted.

10 BY MS. HELDMYER: 

11 Q. Okay.  This memo, as I said, is dated May 12th of 2000.

12 Were you still employed there?

13 A. Yes.

14 Q. What were your job descriptions at this point?

15 A. At this point, I believe I was overseeing everything that

16 went on in 21 Cummings as far as producing materials, both

17 video and written and website, as well as continuing to

18 maintain the network for CSE and all computers associated with

19 the network.

20 Q. Who is Martha Harris?

21 A. Martha Harris was Kent Hovind's secretary at the time.

22 Q. Okay.  You'll be happy to know I'm not going to ask you to

23 read this entire thing.

24 A. Thank you.

25 Q. Please read the first paragraph.
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 1 A. "Per Dr. Hovind, as of this week, you are all part of a new 9 : 4 0 A M

 2 department at CSE, the administrative department.  This is

 3 exciting to me as it is another sign of our growth here.  Our

 4 continued growth means that God is being glorified by what we

 5 do here.  I am certain that if He were not being glorified by

 6 our efforts, He would certainly not allow this ministry to

 7 continue its rapid growth."

 8 Q. All right.  It says -- she goes on to say that she has a

 9 new title and she said that Marlissa and Becky will report --

10 MR. RICHEY:  Objection, counsel is testifying.

11 THE COURT:  She's not testifying.  Overruled.  She's

12 just reading from the document.

13 MR. BARRINGER:  I'll object.  She was not reading the

14 document.  She's paraphrasing the document.

15 THE COURT:  I've made my ruling.  It's overruled.

16 BY MS. HELDMYER: 

17 Q. It says right here, "Marlissa and Becky will report

18 directly to me."

19 A. Yes.

20 Q. Marlissa is?

21 A. Kent and Jo's daughter.

22 Q. Becky is?

23 A. She's a friend of Marlissa.  I don't remember her last

24 name.

25 Q. Did she also work there?
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 1 A. Yes, she did. 9 : 4 1 A M

 2 Q. Now, in this paragraph Martha states, "As a reminder, all

 3 correspondence should be approved by me before going out.  Once

 4 a generic letter has been approved and finalized, this will of

 5 course not be necessary."  

 6 And then it says, "Most letters should be --

 7 MR. RICHEY:  Your Honor, is there a question here?

 8 THE COURT:  Ms. Heldmyer, you do need to ask the

 9 witness a question.

10 MS. HELDMYER:  I'm going to ask about the entire

11 subject matter, if I could finish.  This paragraph refers to

12 the correspondence and this paragraph corresponds to it, says

13 "most letters --

14 THE COURT:  Ms. Heldmyer, I'd like you to just ask the

15 witness to read the area that you're focused on and then ask

16 him a question.

17 MS. HELDMYER:  Certainly, Your Honor.

18 BY MS. HELDMYER: 

19 Q. This paragraph right here, would you please read it?

20 A. "Most letters should be signed by one of the CSE managers.

21 There are times when a letter can go out under your own

22 signature and times when you can sign for the manager.

23 However, please check with me on these.  The content of the

24 letter is very important in deciding whose signature should be

25 used."
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 1 Q. Okay. 9 : 4 3 A M

 2 Do you recall this period of time when a new department at

 3 CSE was created, the administrative department?

 4 A. Vaguely, yes.

 5 Q. Do you recall why an administrative department was created

 6 at CSE?

 7 A. So things would be done in a more organized manner.

 8 Q. Now, you had certain obligations and responsibilities

 9 regarding the computer system there at CSE?

10 A. Correct.

11 Q. I'm going to show you what's been marked for identification

12 purposes as PR19.  Do you recognize that?

13 A. Yes, I do.

14 Q. Is that a memo that went out from Mr. Hovind to CSE staff

15 regarding computer use?

16 A. That's correct.

17 MS. HELDMYER:  We will offer PR19 into evidence.

18 THE COURT:  Any objection?

19 MR. RICHEY:  No, Your Honor.

20 THE COURT:  PR19 will be admitted.

21 BY MS. HELDMYER: 

22 Q. As I said, this is a memo from Hovind to CSE staff

23 "computer use."  Read that for me, please.

24 A. "Now that we are using our own server, we are very

25 vulnerable to viruses and other kinds of destruction to our
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 1 computer system.  Therefore, it is necessary that we all 9 : 4 4 A M

 2 follow --

 3 THE COURT:  Stop.  I need you to slow down.

 4 THE WITNESS:  Sure.  I'm sorry.

 5 "Now that we are using our own server, we are very

 6 vulnerable to viruses and other kinds of destruction to our

 7 computer system.  Therefore, it is necessary that we all follow

 8 certain rules where our computer system is concerned.

 9 Remember, that you, and only you, are to use your password.  No

10 personal use will be allowed, particularly over the Internet."

11 BY MS. HELDMYER: 

12 Q. Do you recall Mr. Hovind ever firing anyone from CSE?  Did

13 that occur?

14 A. I think at one time it occurred.

15 Q. Do you recall specifically?

16 A. I recall specifically who.

17 Q. Who was it?

18 A. It was a man named Noah. 

19 Q. Can you spell that for me?

20 A. N-O-A-H.  I do not remember his last name.

21 Q. Did you ever learn from Mr. Hovind why he fired that

22 person?

23 A. Yes.

24 Q. What did he tell you?

25 A. Well, pretty much everyone who worked with Noah begged Kent
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 1 Hovind to fire him because he did not work.  He just did 9 : 4 6 A M

 2 whatever he wanted to do.

 3 Q. At that point in time, who was running the operation of

 4 CSE?

 5 A. Kent Hovind.

 6 Q. Did that ever change throughout the time that you worked

 7 there?

 8 A. At one time, I'm fairly early, maybe '97, or '98, Dan

 9 Nelson was some form of operations manager, but I don't think

10 that lasted for a very long period of time.

11 Q. Let me ask you a few more questions about Dinosaur

12 Adventure Land.  Do you recall whether people were particularly

13 specifically hired to work at Dinosaur Adventure Land?

14 A. I believe there were people, yes.

15 Q. Do you know whether or not they punched in the same clock,

16 the same time clock as you had described earlier?

17 A. I don't have any knowledge of that.

18 Q. Do you know whether Dinosaur Adventure Land had a gift shop

19 attached to it?

20 A. I remember there was a bookstore.

21 Q. A bookstore?

22 A. Yes.

23 Q. Do you remember what was being sold there, obviously books,

24 tapes, that kind of thing?

25 A. Books, tapes, small merchandise.
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 2 Let me show you what's been marked for identification

 3 purposes as Government's Exhibit PR3.  This is a two page

 4 document.  Well, I'm sorry.  It's three pages.  It's two pieces

 5 of paper, one page, front and back.

 6 Do you recognize that?

 7 A. Yes, I do.

 8 Q. What is this document?

 9 A. I believe it was a handout from a meeting, a staff meeting.

10 Q. Did you attend staff meetings at CSE?

11 A. Yes, I did.

12 Q. What types of things were discussed?

13 A. Organizational things were discussed and that's what

14 this -- that's what this document would be.  Sometimes there

15 would be a staff meeting regarding maintaining our focus as a

16 ministry.

17 Q. Who?

18 A. As far as I remember, that was the gist of every other

19 staff meeting, it would be one or the other.

20 Q. Who attended the staff meetings?

21 A. Everyone, as far as everyone who was working there at the

22 time.

23 Q. Okay.  And who, in the management of the company, would

24 attend?

25 A. I would be there.  Kent Hovind would be there, and



Popp - Cross/Richey     69
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 2 these names list, Bill Seaman, Thomas Pope.  I see Jo Hovind

 3 listed, but I do not remember her going to staff meetings.

 4 THE COURT:  Excuse me, he's referencing a document

 5 that hasn't been admitted.

 6 MS. HELDMYER:  I would go ahead and offer PR3, Your

 7 Honor.

 8 THE COURT:  Any objection?

 9 MR. RICHEY:  No objection.

10 THE COURT:  All right.  It will be admitted.  All

11 right.  Now, Ms. Heldmyer.

12 BY MS. HELDMYER: 

13 Q. All right.  This says "meeting 1/12/2002 (sic) supervisors,

14 department heads, and their jobs," that's what it says at the

15 top?

16 A. Correct.

17 Q. And "a number of people currently assigned to them"?

18 A. Yes.

19 Q. Kent Hovind, what does it list as his job?

20 A. "Founder, director, president, boss, et cetera."  Do you

21 want me to read the description?

22 Q. Yeah, go ahead and read down to here for me.

23 A. Okay.  Under Kent Hovind, "Provide direction, goals and

24 finances for ministry.  Meet regularly with leaders to provide

25 goals, projects, and priority for the list.  Preach and stir up
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 1 trouble for everyone else to fix." 9 : 5 0 A M

 2 "Jo Hovind: three, Tanya, Sandy, Debbie; maintain all

 3 records for payroll and vacation pay benefits; pay all ministry

 4 bills; provide financial data to Kent Hovind for future

 5 planning and growth of ministry; keep buildings clean and

 6 supplied; keep contact with Kent in order to make proper

 7 emergency decisions in his absence."

 8 Q. Okay.

 9 Down there, it's got your job description, would you read

10 that?

11 A. "Brian Popp:  five, Pavel, Wendy, Derrick, Kent, Andrew,

12 James; build and maintain all computers website and network;

13 keep videos up to date and of good quality; develop new content

14 for both websites, DAL in concert with Tom; research and

15 develop new products; print or prepare for print CSE and DAL

16 materials."

17 Q. Is that more or less accurate in terms of what you did and

18 who worked for you?

19 A. Yes.

20 Q. Second page.  "Group meetings will be held as needed, not

21 on a regular basis." 

22 Read that for me.

23 A. "Each group leader should schedule a weekly time through

24 Marlissa to meet with me to keep me informed.  More than once a

25 week is fine."
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 2 MR. BARRINGER:  Your Honor, I don't mean to interrupt,

 3 but I only have a two-page document and I notice that Mr.

 4 Richey is doing the same thing.

 5 THE COURT:  Thank you.

 6 Ms. Heldmyer?

 7 MS. HELDMYER:  Apparently, perhaps the last page just

 8 didn't get made when we made copies.

 9 MR. BARRINGER:  We don't have the page that he was

10 just reading from.

11 THE COURT:  Could you furnish a complete copy?

12 MS. HELDMYER:  We did find the mistake and provided

13 them a second page, but it's probably not readily available.  I

14 have a three-page document that I can provide them for the

15 purposes of today.

16 We found out the students didn't copy the second page

17 and put that in there.  You can share it.

18 THE COURT:  Mr. Richey, you can move down.  Is this

19 the only copy you have?

20 MR. RICHEY:  We can read it from here and they can

21 provide a copy at the break.  We can just look at the monitor.

22 MS. HELDMYER:  However they want to.

23 THE COURT:  If you want to compare it and make sure

24 it's accurate as far as what's on the screen, you'll need your

25 own copy.
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 2 MS. HELDMYER:  Yes, I'm fine, Your Honor, I have the

 3 original exhibit, so I'm fine.

 4 THE COURT:  All right.  Let's move on.

 5 MS. HELDMYER:  Okay.

 6 BY MS. HELDMYER: 

 7 Q. Okay.  Read No. 2.

 8 A. "Be on time, 15 minutes early for supervisors to line out

 9 work for others.  Dependable schedule 30-, 45-, or 60-minute

10 lunch at semi-regular times, so others will know where you are

11 and when you will be back."

12 Q. Three?

13 A. "Salaried people should write in or clock in start and stop

14 time and lunchtime each day, so we can monitor number of hours

15 work per week to be able to better evaluate your workload."

16 Q. Four?

17 A. Keep Brother Hovind informed about progress, delays,

18 equipment or personnel needed, problems, praises, and project

19 updates."

20 Q. Five?

21 A. "Solve department problems yourself, if possible.  Do not

22 gossip to others.  If you do not wish to fulfill the duties of

23 leader, please let me know.  You can be reassigned.  The field

24 is wide unto harvest."

25 Q. Seven?
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 2 other departments.  Please go to your assigned supervisor first

 3 to solve problems.  Only go to others if directed by your

 4 supervisor."

 5 Q. And the third page starts with "start time."  Read that,

 6 please?

 7 A. "8:00 a.m., unless prearranged with your supervisor."

 8 Q. And that paragraph, please?

 9 A. "Many people in and out of CSE depend on you to be in your

10 place doing your job.  When people are late or absent, some

11 jobs do not get done or more work is placed on others.  In

12 order to encourage those who faithfully do their job, during

13 the year 2002, there will be a $25 bonus every week, possible

14 $1,250 per year for full-time hourly people.  Those who work a

15 minimum of 30 hours who clock in and start work, not eat

16 breakfast or get coffee, at or before their scheduled start

17 time, normally at 8:00 a.m. every workday.  Salaried people are

18 not eligible for this bonus."

19 Q. At some point in time, Mr. Popp, did you try to access some

20 information out of the computer regarding sales receipts of the

21 company?

22 A. Yes, I did.

23 Q. Why did you do that?

24 A. At one point in time, I was being asked to basically cut

25 back on my days worked because we were -- we were either in
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 1 summer or approaching summer and we had -- traditionally, we 9 : 5 7 A M

 2 had basically a sales slowdown in June that continued through

 3 the summer.  I was being asked to cut back on my days worked in

 4 order to save the ministry money, and so I did not believe that

 5 we had been seeing a slowdown that year, and I printed up a

 6 graph basically based off our database that reflected that.  It

 7 was basically just sales for the year.

 8 Q. Approximately, when did this happen?

 9 A. I would guess 1999.  It could have been '98.

10 Q. Okay.  What happened when you presented the sales figures

11 to Mr. Hovind?

12 A. He became angry with me.

13 Q. For what?

14 A. For basically printing that out and accessing that data.

15 Q. Did he explain why he was angry?

16 A. Yes.

17 Q. What did he say?

18 A. He told me it was none of my business.

19 Q. What information was reflected on the printout that you

20 made?

21 A. Sales had been going up steadily through the year.

22 Q. And sales for what, the entire company or just a part of

23 it?

24 A. As far as I know, the entire company.

25 Q. Did you have any conversations with Mr. Hovind about --
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 2 A. Yes.

 3 Q. Approximately, when would that have been?

 4 A. I would guess 1998.

 5 Q. All right.  Tell us what happened.

 6 A. He basically let me -- and I think there may have been one

 7 or two other people present at the time, that the government

 8 had created a corporation in everyone's name with their name in

 9 all caps and what was how it could be distinguished between

10 yourself as a person and this corporation in your name.

11 Q. Did Mr. Hovind tell you he was taking some position as to

12 documents or items or mail that would have his name written in

13 all caps?

14 A. Yes.  We were not to accept mail with his name written in

15 all caps.

16 Q. Who did he give this instruction to?

17 A. As far as I know, everyone who was present.

18 Q. Who was all present?

19 A. I'm sorry, everyone who was working at the time, basically,

20 anyone in the office.

21 Q. Now, you said that he had -- he talked about the government

22 creating a corporation?

23 A. Yes.

24 Q. And did he elaborate what the connection was between this

25 corporation and the capital letters, using your capital letters
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 2 A. I'm not sure if I understood it very well, but basically

 3 that the federal government did not have, for instance,

 4 authority over me as a person, but did have exclusive authority

 5 over this corporation in my name, which was distinguished from

 6 me by being in all caps.  And if I were to accept mail with my

 7 name in all caps, I would be acknowledging that I was the same

 8 as the corporation and therefore, the federal government had

 9 supreme authority over me as well.

10 Q. You said that you didn't quite understand this argument?

11 A. That's correct.

12 Q. Did you practice this as well?

13 A. No.

14 Q. You did not?  Did this practice of not accepting any mail

15 with Mr. Hovind's name written in capital letters, did it cause

16 any problems at CSE?

17 A. As far as I know, there was not a piece of mail that was

18 not accepted.

19 Q. Do you -- did you learn at some point in time about some

20 communications that the IRS was having with Mr. Hovind?

21 A. Yes, I did.

22 Q. Approximately what time frame?

23 A. Summer of 2002.

24 Q. What did you learn?

25 A. I learned that there was a criminal proceeding against Kent
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 2 Q. How did you learn that?

 3 A. I saw a document that referred to -- it was from the IRS

 4 and it referred to the criminal proceeding against him.

 5 Q. You had indicated before that Mr. Hovind had told you that

 6 he had beaten the IRS; is that correct?

 7 A. That's correct.

 8 Q. And so how did you react when you found out that there was

 9 this communication from -- criminal investigation from IRS?

10 A. Well, I was upset because that's not something I was going

11 to take lightly, because criminal investigation, especially on

12 a federal level, is serious, in my opinion.

13 Q. Did you discuss this with Mr. Hovind?

14 A. Yes, I did.

15 Q. What did Mr. Hovind say about it?

16 A. He told me that he had beaten the civil charge.  The

17 criminal charge would be more difficult to prove and that he

18 would beat that as well.

19 Q. Did you make any decisions based on this series of events?

20 A. Yes.  After the first time, I discussed it with him and he

21 did not seem to take it seriously.  I brought it up to him

22 again and he did not seem to take it very seriously at that

23 time either, and I made the decision in my mind that day that I

24 was not going to continue there.

25 Q. Did you eventually leave?



Popp - Cross/Richey     78

 1 A. Yes, I did.1 0 : 0 3 A M

 2 Q. Do you remember when that was?

 3 A. It was several weeks later.

 4 Q. Did you formally resign?

 5 A. Yes.

 6 Q. How did you do that? 

 7 A. Well, I let Kent Hovind know that I was not able to stay

 8 under the conditions as they were.

 9 MS. HELDMYER:  May I have one moment, Your Honor?

10 THE COURT:  Yes.

11 MS. HELDMYER:  I have nothing further, thank you,

12 Mr. Popp.

13 THE COURT:  We're going to take our morning recess at

14 this time.  We'll take 20 minutes, ladies and gentlemen, and

15 we'll be in recess until 10:25.  Please don't discuss the case

16 among yourselves, nor with anyone else during this recess and

17 also, please don't attempt to form any opinion about the merits

18 of the case until you've heard the evidence and arguments of

19 the attorneys and heard your instructions on the law.  We'll

20 see you back in 20 minutes.

21 (Jury out.)

22 THE COURT:  When we reconvene at 10:25, Mr. Richey,

23 will you begin with cross-examination?

24 MR. RICHEY:  Yes.

25 THE COURT:  We'll be in recess.
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 1 (Court in session.) 1 0 : 0 4 A M

 2 (Defendants present.)  

 3 (get prior realtime sessions.) 

 4 THE COURT:  Ms. Heldmyer, I understand you have one

 5 final question.

 6 MS. HELDMYER:  Yes, Your Honor, I apologize for it,

 7 but I do.

 8 BY MS. HELDMYER: 

 9 Q. Mr. Popp, I asked you about the conversation that you had

10 with Mr. Hovind about the CTR, but I think I failed to ask you

11 to narrow down as best you can the time frame for that

12 conversation?

13 A. I don't know the time.

14 Q. Can you give us your best estimate of the year or the -- or

15 anything, how close can you get for us?

16 A. Probably around 1998.

17 MS. HELDMYER:  Okay.  Thank you very much.

18 THE COURT:  All right.

19 Mr. Richey, you may proceed.

20 CROSS-EXAMINATION 

21 BY MR. RICHEY: 

22 Q. Good morning, Mr. Popp.  Now, when you were -- were you

23 living, you and your family, living in Pensacola prior?

24 A. My family moved to Pensacola in 1989.

25 Q. Okay.  So you were living with your family initially when
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 2 A. That's correct.

 3 Q. -- CSE?

 4 And prior to your testimony here today, did you review

 5 documents?

 6 A. Yes, I did.

 7 Q. Where did you get those documents?

 8 A. From those people sitting over there.

 9 Q. Which?

10 A. At this table, Scott, Michelle, and Chuck.

11 Q. Okay.  And when did they provide those documents to you?

12 A. They came up to Colorado.  I don't remember the date, it

13 was --

14 Q. Do you --

15 A. -- the 30th of September, I think.

16 Q. Of this year?

17 A. It was a Saturday.  Of this year, yes.

18 Q. Did you take any documents with you when you left CSE?

19 A. No.

20 Q. So everything you saw, they provided to you?

21 A. Yes.

22 Q. Had you been questioned about -- was that the first time

23 they had ever asked you about your involvement at CSE?

24 A. Scott and Chuck came out to Colorado last year and asked me

25 about it at that time.
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 2 written statement?

 3 A. No, I did not.

 4 Q. So they just asked you questions?

 5 A. Yes.

 6 Q. Obviously, it's been some time since you started there,

 7 over ten years?

 8 A. That's correct.

 9 Q. So some things are blurry in your mind?

10 A. Yes, sir.

11 Q. Did they help you remember certain things or did you

12 remember things on your own?

13 A. As far as -- for instance, some of the memos and so forth,

14 if you had asked me did you get a memo on such and such date, I

15 wouldn't have remembered it, but on the scene, I remembered it.

16 Q. Okay.

17 Did they tell you what the nature of their investigation

18 was at that time?

19 A. Yes, they did.

20 Q. But you had mentioned, previously, that you found out that

21 Dr. Hovind was in criminal proceedings, did you know what those

22 were about then?

23 A. I just knew that they existed.

24 Q. Okay.  So do you know if they were different than the ones

25 today?
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 2 Q. Now, if you could look at Exhibit 20 -- oh, you don't have

 3 those.  I have that.

 4 THE COURT:  This has not been admitted.

 5 MR. RICHEY:  Exhibit 20.

 6 THE COURT:  120 or 20?

 7 MR. RICHEY:  PR20.

 8 THE COURT:  PR20 was admitted?  I don't show it

 9 admitted.

10 MR. BARRINGER:  I show it admitted at 9:40 this

11 morning.

12 THE COURT:  It was.  All right.

13 BY MR. RICHEY: 

14 Q. And you recall looking at this earlier this morning?

15 A. Yes.

16 Q. It's about the administrative department being formed?

17 A. Yes, sir.

18 Q. And was this the sentiment of the people who were there at

19 CSE that, as it says in this first paragraph, "Our growth here

20 and our continued growth means that God is being glorified by

21 what we do here"?

22 A. That is correct.

23 Q. Was that your feeling as well?

24 A. Yes.

25 Q. So you felt that you were part of a ministry there?
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 2 Q. And then down here at the end, it says, "I would ask that

 3 each of you remember that we're working through Christ at CSE."

 4 was that your feeling as well?

 5 A. Yes, it was.

 6 Q. And it continues, "In doing so, everything that we say and

 7 do here reflects on Christ and not just CSE."  So you felt like

 8 what you were doing was helping Christ, right?

 9 A. That's correct.

10 Q. So then "that would be true also of how our outgoing

11 correspondence looks and how its contents sound is a reflection

12 on our service in Christ;" is that how you felt as well?

13 A. Yes.

14 Q. And so then, that following paragraph on this same line of

15 thought, "Please remember that how we treat our customers and

16 each other is also a reflection of our walk with Christ."

17 A. That's correct.

18 Q. So you felt that while you were there during that entire

19 time, you were walking with Christ, you were helping promote

20 Christ, right?

21 A. Yes.

22 Q. Do you dispute that Dr. Hovind is an evangelist?

23 A. No.

24 Q. But you said that it wasn't a church.  What's your

25 definition of church?
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 2 people meet at a certain time on Sunday and sometimes Sunday

 3 nights as well.  The people who go to the church are not all

 4 employees of the church, but that they are typically from the

 5 community.  They attend church in order to receive spiritual

 6 enlightenment.

 7 Q. Okay.  Did you feel that while you were walking with Christ

 8 and assisting in this ministry, that you were being edified? 

 9 A. Sometimes.

10 Q. Okay.

11 Did you feel that during any of that time you were also

12 worshiping Christ?

13 A. At times.

14 Q. So according to you, it's just when a minister preaches,

15 it's not when other people talk?

16 A. Well, this wasn't what I had come accustomed to knowing as

17 a church.

18 Q. So what would be your definition of a ministry?

19 A. I felt like CSE was a ministry.  There were some parts that

20 seemed more like a ministry than others.  I guess I would

21 define a ministry as a broader definition of an organism in

22 which a church would be a subset of ministry.

23 Q. Okay.  So a ministry is broader than a church?

24 A. Yes.

25 Q. Okay.  And, I mean, these are just -- you didn't look up
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 2 definition?

 3 A. No, I didn't.  Yes.

 4 Q. Okay, that's fair.  Then would you consider that same as

 5 well that when we talk about employees, you didn't look at any

 6 actual definition of an employee, did you?

 7 A. There was actually a time, the closest I've looked up a

 8 definition of employee would be, I did see a list at one time,

 9 and it was not provided by CSE, but it was a list of

10 distinguishing features, distinguishing between an independent

11 contractor and an employee.

12 Q. Okay.  Who provided this list?

13 A. I don't remember his name, but it was here in Florida.

14 Q. Okay.  Was it an attorney or someone you went to see?

15 A. No, it was just someone, I had other contacts with.

16 Q. Do you know if that dealt with the state interpretation of

17 employee or federal definition?

18 A. I believe it was federal.

19 Q. Do you recall if there was a federal statute that was

20 attached to the definition?

21 A. No.  It was just basically a bulleted list and I believe it

22 was from the IRS.

23 Q. Okay.  But someone else, it wasn't someone at CSE that

24 provided that to you?

25 A. No.
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 2 in his version of the code certain things; is that correct?

 3 A. He did not show me anything in the code.  He did refer me

 4 to the code and that I could look it up for myself, and it was

 5 sitting right there on the shelf and I was welcomed to it.

 6 Q. So when you say it was sitting on the shelf, are you

 7 referring to, for example, a book like this that Dr. Hovind

 8 had?

 9 A. Yes.

10 Q. And do you know what it looked like?

11 A. It looked a lot like that.

12 Q. Like the one that I'm holding?

13 A. Yes, I believe it was a '92 or '93 edition.

14 Q. Did you look up anything in that?

15 A. No, I did not.

16 Q. So he didn't point you to any particular section and say,

17 here, read this?

18 A. No, he did not.

19 Q. Do you know if the code is only -- the Internal Revenue

20 Code is only one book or was there a number of volumes?

21 A. Two volumes.

22 Q. Two volumes.  Does this look like one volume here?

23 A. That looks like one volume.

24 Q. The other volume would be similar size?

25 A. Similar size.
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 2 A. Very large number of pages.

 3 Q. You didn't think it was worth your time to thumb through

 4 two books this size?

 5 A. Actually, I went down to the public library and I looked it

 6 up in their copy.

 7 Q. What did you look up?

 8 A. I was looking for specifically tax liability for

 9 individuals.

10 Q. Okay.  Did you share with Dr. Hovind what you found?

11 A. I don't think I did.  I was unsuccessful in my search.

12 Q. Did you feel like you were breaking the law while you were

13 there at CSE?

14 A. I did not feel that at the time.

15 Q. And did Dr. Hovind ever tell you not to file tax returns?

16 A. No, he did not.  He said I was welcome to file if I wanted

17 to.

18 Q. You had mentioned in your testimony about Faith Baptist

19 Fellowship and Pastor Mooneyhan?

20 A. Yes.

21 Q. Did Pastor Mooneyhan ever come to the property there?

22 A. Yes, he did.

23 Q. Do you remember how many times?

24 A. I only remember a couple of occasions.

25 Q. And do you recall what he discussed on those occasions, did
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 1 he talk to you?1 0 : 4 1 A M

 2 A. No.  I don't know if I ever spoke to him other than common

 3 courtesy.

 4 Q. When he came, did he preach?

 5 A. No.

 6 Q. Did he have a meeting with the people there?

 7 A. Not that I know of.

 8 Q. There wasn't a devotional or anything like that?

 9 A. I don't remember one.

10 Q. Let me ask you this:  When you were there, did you ever

11 have devotionals, prayer, read scriptures?

12 A. The closest we would have to that would be our staff

13 meetings which were sometimes of organizational nature and

14 sometimes of more ministry nature.

15 Q. And so during that time that they were more of a ministry

16 nature, what would occur?

17 A. For instance, we had one meeting.  In my memory, I refer to

18 it as a "fire house meeting" when Kent Hovind used the analogy

19 of the fire house and that in a fire house, every fireman has

20 different duties, some may be to maintain the engines, some may

21 be to maintain the hoses, and one may be the driver, et cetera,

22 but the job of all the firefighters is not to maintain the

23 equipment or even to drive to fires, but their goal is to put

24 out fires and our goal, while we might have different duties in

25 the ministries, our goal was to win people for Christ.
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 2 ministry, then, to win people for Christ?

 3 A. Yes.

 4 Q. And you mentioned that you traveled with Dr. Hovind a

 5 couple of times?

 6 A. I did on occasion, yes.

 7 Q. And if you could look at -- well, let's look at Exhibit

 8 PR18.

 9 MR. RICHEY:  This has already been admitted?

10 THE COURT:  Yes.

11 BY MR. RICHEY: 

12 Q. Down here, when it says "speakers," it says, "Others who

13 speak on creation from CSE will be responsible for their own

14 expenses."  So there were others besides Dr. Hovind who were

15 going out and speaking, correct?

16 A. I don't remember any other speakers other than Eric and

17 Kent Hovind.

18 Q. Okay.  But this was a policy for CSE, correct?

19 A. Yes.

20 Q. So if it's a policy, then there would have likely been

21 other speakers.  Do you know if Pastor Mooneyhan was a speaker?

22 A. I never considered him a speaker for us.

23 Q. But you never went with him on any of his sermons or

24 anything, did you?

25 A. No.  I was not aware of any he did.
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 1 Q. And do you know what his involvement was at CSE?1 0 : 4 4 A M

 2 A. Not specifically.

 3 Q. But you said before that he had advised --

 4 A. Yes.

 5 Q. -- Kent Hovind.

 6 What had he advised him about or do you know that?

 7 A. Not firsthand.

 8 Q. Would it have to do with how things operated?

 9 A. No.

10 Q. Do you know that for certain?

11 A. Not for certain.

12 Q. Do you know how many times Kent Hovind ever spoke to

13 Dr. Mooneyhan on the phone?

14 A. Oh, no.

15 Q. Do you know how many times he ever met with him?

16 A. No.

17 Q. So you really don't know what their conversations were

18 about then, do you?

19 A. Correct.

20 Q. Do you know whether CSE is under Faith Baptist Fellowship?

21 A. I was told we were.

22 Q. So Faith Baptist Fellowship that was operated by Pastor

23 Mooneyhan?

24 A. Correct.

25 Q. And you understand Creation Science Evangelism is under
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 1 Faith Baptist Fellowship?1 0 : 4 5 A M

 2 A. That's correct.  That's what I was told. 

 3 Q. When you had mentioned or talked about the price list and

 4 the suggested donation, do you know if people ever donated more

 5 than what was the suggested donation price?

 6 A. Yes, they did.

 7 Q. But you said you considered it -- and I believe your words

 8 were "it behaved as a price"?

 9 A. Yes, I did.

10 Q. What do you mean by "it behaved as a price"?

11 A. If -- for instance, if someone had sent in an order form

12 and -- an order and, say, a check for $15, they were ordering

13 $20 worth of materials, I believe we would contact them and let

14 them know that they were $5 short.

15 Q. Okay.  If people didn't pay it, did you go after them?

16 A. As far as any sort of legal proceeding?

17 Q. Uh-huh?

18 A. Not to my knowledge.

19 Q. As far as any collection proceeding?

20 A. We did have letters that went out on occasion for people

21 who had not paid.

22 Q. Did you ever refer it to a collection department?

23 A. No.

24 Q. People that sent in more of a donation, did you ever give

25 them a refund and say, oh, you sent too much, take this back?
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 1 A. Not that I know of.1 0 : 4 7 A M

 2 Q. Let's look again back at PR18.  Here at the top, where it

 3 says "money," it says, "Timecards turned in one week before

 4 checks are issued"; is that correct?

 5 A. Yes, it does.

 6 Q. But you testified that Mr. Hovind preferred to pay in

 7 checks, right?

 8 A. He told me he did.

 9 Q. Okay.  But that it was everyone there who preferred the

10 cash, right?

11 A. Yes.

12 Q. Even yourself?

13 A. Yes.

14 Q. And yet, when you were asked about that, you thought that

15 people wanted the cash because, and let me see if I can get

16 this right.  I believe that you said -- and please correct me

17 because I may have been wrong in my note-taking, but that they

18 thought that it was more suspicious and so that's why they

19 wanted paid in cash -- oh, no, I'm sorry.  Let me change that.

20 They had a paranoia?

21 A. Yes.

22 Q. So you had a paranoia as well?

23 A. No.

24 Q. So you were the exception to everyone else there?

25 A. No.
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 1 Q. Okay.  So can you tell me, then, how many had a paranoia?1 0 : 4 9 A M

 2 A. Several people expressed to me that they did not want to be

 3 paid in check.

 4 Q. And did they say why?

 5 A. Yes.

 6 Q. Why is that?

 7 A. Some of them did.

 8 Q. Why is that?

 9 A. Because of the IRS.

10 Q. Okay.  So they were concerned that the IRS would come after

11 CSE or that the IRS would come after them individually?

12 A. That the IRS would come after them individually.

13 Q. Okay.  You didn't have that concern, though, did you?

14 A. I do not recall having that concern.

15 Q. Even after talking to them, that didn't concern you?

16 A. It might have concerned me to a small degree.

17 Q. Did you have any other resources that you would turn to

18 besides people at CSE or Mr. Hovind to get information?

19 A. Information on what?

20 Q. On your concern, any potential concern that you may have

21 with the IRS?

22 A. I relied on primarily my discussions with Kent Hovind and

23 my own personal research of the Internal Revenue Code.

24 Q. Okay.  So you also did research into the Internal Revenue

25 Service Code?
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 1 A. Yes, I did.1 0 : 5 1 A M

 2 Q. Did Kent Hovind -- you had also referred to the cash

 3 reporting form, do you know what form that was?

 4 A. I do not -- I do not recall the exact name of the form.  I

 5 know that there is a form for transactions greater than $10,000

 6 that are done in cash.

 7 Q. How do you know that?

 8 A. I have actually had to fill one of those out.

 9 Q. So you personally filled it out?

10 A. I have personally filled one out.

11 Q. When you went to the bank, they gave it to you and said

12 here fill this out first?

13 A. It wasn't at a bank.  It was at a car dealership.

14 Q. Have you ever had to fill one out at a bank?

15 A. No.

16 Q. Did you keep a copy of that form that you filled out at the

17 car dealership?

18 A. No, I did not.

19 Q. Did it strike you as odd?

20 A. No, it did not.

21 Q. Did the car dealership tell you that you had to do it or

22 did you know beforehand that you had to do it?

23 A. They told me that I had to do it.

24 Q. Did Kent Hovind ever tell you that he found a law regarding

25 taxes and that he didn't want to follow it, so he was going to
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 1 disobey it?1 0 : 5 2 A M

 2 A. No.

 3 Q. In working with -- how often did you work with Kent Hovind?

 4 A. Personally?

 5 Q. Uh-huh.

 6 A. It varied quite a bit.  There were times when I would see

 7 him every day.  There were other times when I might not work

 8 personally with him for a few weeks in a row.

 9 Q. Okay.  But you were there from 1994 through, or from '91

10 actually, but when did you actually start working there on a

11 more ongoing basis, from '96?

12 A. I think that was in '97 actually.  I'm not for certain on

13 the year.

14 Q. Okay.  And from that time, you started working about 40

15 hours every week?

16 A. Roughly.

17 Q. You mentioned that when -- that there was a time when he

18 "stopped getting permits," I believe, was your wording; is that

19 correct?

20 A. Yes.

21 Q. And that was the same time that he was working with Pastor

22 Mooneyhan, or do you know?

23 A. As I recall, it was during the time of increased Mooneyhan

24 involvement.

25 Q. Okay.  But prior to that time, he had obtained permits, or
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 1 do you know?1 0 : 5 4 A M

 2 A. As far as I knew, he had referred to getting permits on one

 3 thing or another.

 4 Q. Okay.  But the more that Pastor Mooneyhan got involved, the

 5 more things changed?

 6 A. That's how it appeared to me.

 7 Q. During that time, did it appear to you that Mr. Hovind,

 8 Mr. Hovind -- sorry about the pronunciation -- Mr. Hovind was

 9 turning to disobey the law, that he intentionally wanted to

10 violate the law then?

11 MS. HELDMYER:  Objection, calls for a legal

12 conclusion.

13 THE COURT:  Sustained.

14 BY MR. RICHEY: 

15 Q. Did you believe that he was or did you think things --

16 A. I'm sorry.  Can you say that again?

17 Q. During that time, did you believe that Mr. Hovind,

18 Mr. Hovind was now intentionally trying to violate the law, or

19 do you think that he was still trying to do what's right?

20 A. I believe he felt that, particularly concerning building

21 permits, that they did not apply to him.

22 Q. And let's look at Exhibit PR3.  It says in here, "In order

23 to encourage those who faithfully do their job during the year

24 2002, there will be a $25 bonus every week," right?

25 A. Yes.
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 1 Q. Does the word "faithful" -- what does it mean to you?1 0 : 5 7 A M

 2 A. Reliable.

 3 Q. And again, this was in particular to advancing the mission

 4 of Christ, right?

 5 A. Are you actually asking me specifically regarding this

 6 bonus?

 7 Q. Yeah.  If you're there longer, then you're spending more

 8 time in the mission of Christ, right?

 9 A. It was my opinion that this bonus was purely to -- there

10 was a particular person who was regularly showing up late and

11 that's what this bonus was for.

12 Q. So this was an incentive for individuals to actually come

13 and perform and be there on time?

14 A. This was designed to get a certain person to show up to

15 work on time.

16 Q. Do you know who that certain individual was?

17 A. Yes, I do.  It was Marlissa Hovind.

18 Q. Okay.  I notice throughout this, there is a number of

19 scripture references, for example, on this back page there is

20 Romans 14:16, and then on this page, we see Philippians, Psalm,

21 John.

22 So were scriptures often used in getting people motivated?

23 A. Scriptures were often used.

24 Q. Now, this memo was in 2002, correct?

25 A. Correct.
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 1 Q. But it says here, "Salaried people should write in or clock1 0 : 5 9 A M

 2 in start and stop time."  So did some people clock in and some

 3 people just wrote in their hours?

 4 A. I was not aware of any salaried people who wrote in or

 5 clocked in.

 6 Q. So then this memo wouldn't apply to them?

 7 A. Well, there is sometimes a difference between memos and how

 8 things actually operate.

 9 Q. Do you know an individual named Glen Stoll?

10 A. That name does not sound familiar.

11 Q. But in your testimony, you had testified that timecards

12 were used prior to the time clock; is that correct?

13 A. Yes, that's correct.

14 Q. But as of 2002, there was still timecards and time clock?

15 A. The timecards were used in the time clock.  You pull the

16 little lever and it punches the time on your card.

17 Q. Do you know what time that switched over, about?

18 A. I'm sorry, what are you asking me?

19 Q. When it switched over from just writing it in to using the

20 time clock?

21 A. I would guess 1997.

22 Q. And why do you guess that date?

23 A. Because that was almost ten years ago.

24 Q. But could it have been '99, 2000?

25 A. I do not believe it was that recent.
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 1 Q. Now, there was one thing in here about love offerings.1 1 : 0 1 A M

 2 What's your understanding of what a love offering is?

 3 A. A love offering, in my experience, what that is is when an

 4 evangelist or traveling speaker goes to a church and the

 5 offering plates are passed around and people can donate money

 6 and it will go specifically for the evangelist.  The church

 7 won't take a portion of it.

 8 Q. Was it your understanding that only evangelists could

 9 receive love offerings or anyone ministering could receive

10 them?

11 A. In my experience, it was only for an evangelist, but I

12 could conceive of an instance where there could be a traveling

13 speaker who would not call himself a evangelist, for instance,

14 a missionary.

15 Q. So a missionary, you believe, could also receive a love

16 offering?

17 A. Correct.

18 Q. Do you know under the code if a love offering would be

19 considered a gift or do you have any understanding?

20 A. I have no knowledge on that.

21 Q. Do you know if you were given a gift if you would have to

22 report that as income?

23 A. I am not even certain on that.

24 Q. Now, you had mentioned in about '98, or '99, you were aware

25 that Mr. Hovind had had prior problems with the IRS, and that
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 1 there were still some ongoing ones, do you know what the nature1 1 : 0 3 A M

 2 of those were?

 3 A. No.  He referred to them as offensive in nature.  So he was

 4 not on the defensive, but he was on the offensive.

 5 Q. So you don't know whether it was criminal or civil or what

 6 it was?

 7 A. No.

 8 Q. But you're certain that in your discussion with Dr. Hovind,

 9 he never actually opened up his code book and showed you

10 certain portions there?

11 A. I do not believe he ever did that for me.

12 Q. You had talked about what Dr. Hovind's belief was of a

13 corporation in all caps, right?  Have you ever obtained a

14 corporation from the state and see that they put it in all

15 caps?

16 A. No.

17 Q. For example, you've never formed a corporation?

18 A. No, I have not.

19 Q. Okay.

20 MR. RICHEY:  Let me check one thing, Your Honor.

21 BY MR. RICHEY: 

22 Q. Do you know if Kent Hovind ever charged for his seminars,

23 did he have a set fee and say, you have to pay this amount?

24 A. As far as I know, he never had a set fee for his seminars.

25 Q. And did he ever show you letters that he received from the
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 1 IRS?1 1 : 0 6 A M

 2 A. No.

 3 Q. Did he ever show you letters he had received from other tax

 4 professionals or people he had discussed?

 5 A. Not that I recall.

 6 Q. Now, you said that when you decided -- you found out that

 7 the IRS had criminal proceedings against him, against

 8 Mr. Hovind, and so that's when you decided that you were not,

 9 and I believe you said "that same day," you decided that you

10 would not stay there anymore, right?

11 A. Well, I spoke with him on two occasions, and I guess it

12 wasn't necessarily the fact of criminal proceedings, but the

13 nonchalant manner with which he seemed to be treating them.

14 Q. Okay.  But then you stayed a few weeks after that, right?

15 A. That's correct.

16 Q. And did you discuss the matter with your parents at that

17 time?

18 A. No, I do not believe I discussed it with my parents.

19 MR. RICHEY:  Let me just check my notes real quick,

20 Your Honor.  I don't believe I have anything else.

21 BY MR. RICHEY: 

22 Q. Oh, one other thing, you had mentioned Dan Nelson and that

23 at one time he was setting the prices; is that right?

24 A. Yes.

25 Q. Do you know -- what was Dan Nelson's involvement in CSE?
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 1 A. At one time, I think he was the operations manager who1 1 : 0 8 A M

 2 supervised the day-to-day operations, for instance, setting

 3 prices, shipping materials, et cetera.

 4 Q. And that would have been about '96 or '97, right?

 5 A. I believe so.

 6 Q. And then did Dan leave shortly thereafter?

 7 A. Dan left at a time I do not recall.

 8 Q. Would it have been about a year that he stayed there or do

 9 you know?

10 A. I don't remember.

11 Q. Let me show you again PR20 and it says, "Heidi will

12 continue to report to Dan and be responsible to him for the

13 work he gives her."  Would that have been Dan Nelson?

14 A. That would have been Dan Nelson.

15 Q. So this was in 2000, so Dan would have been there in 2000?

16 A. Yes.

17 Q. So he was there at least four years?

18 A. Assuming he started in '96, that would be four years, but

19 I'm not sure if he started in '96.

20 Q. Was he there when you started?

21 A. I don't remember.  When he worked, he was working in a

22 different room than me.

23 Q. Okay.

24 A. So I didn't have a whole lot of contact with him.

25 Q. So you didn't actually see everybody there?
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 1 A. That's correct.1 1 : 0 9 A M

 2 MR. RICHEY:  All right.  Your Honor, I'll pass the

 3 witness.

 4 THE COURT:  All right.

 5 Mr. Barringer, any questions?

 6 CROSS-EXAMINATION 

 7 BY MR. BARRINGER: 

 8 Q. Good morning, Mr. Popp.

 9 A. Good morning.

10 Q. You have testified extensively concerning Mr. Hovind, but

11 you haven't testified very much about Mrs. Hovind, would that

12 be a fair statement?

13 A. Yes.

14 Q. And as I recall from what you had said, her role in the

15 ministry was she paid bills?

16 A. Yes.

17 Q. Did she have any other roles in the ministry?

18 A. Not that I know of.

19 Q. Okay.  And with respect to this role -- well -- strike

20 that.

21 You also had testified that there were a couple of

22 different positions that Mr. Hovind had dealing with taxes and

23 with perhaps politics.  Did you ever have any discussions with

24 Mrs. Hovind concerning those?

25 A. No.
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 1 Q. So whatever her positions might be, whatever she might1 1 : 1 0 A M

 2 believe, you have no idea what that would be?

 3 A. No.

 4 MR. BARRINGER:  That's all I have, Your Honor.

 5 THE COURT:  Thank you.

 6 Ms.  Heldmyer?

 7 MS. HELDMYER:  Thank you.  Excuse me, Your Honor, but

 8 I think someone has run off with an exhibit.  Thank you.

 9 REDIRECT EXAMINATION 

10 BY MS. HELDMYER: 

11 Q. All right.  I'm going to begin with PR3.

12 Mr. Popp, you indicated that you had no knowledge of any

13 other role that Mrs. Hovind had, is that from your own personal

14 knowledge working there; is that correct?

15 A. Yes.

16 Q. Now, this memo, PR3 has some duties listed for Jo Hovind,

17 do you see that?

18 A. Yes.

19 Q. Do you have any reason to believe that that's not something

20 that she was doing?

21 A. No.

22 Q. Mr. Popp, you were asked some questions about Pastor

23 Mooneyhan.  Now, you indicated on cross-examination that you

24 only saw him there on a couple of occasions; is that correct?

25 A. That's correct.
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 1 Q. And on those occasions when you saw him, was he doing1 1 : 1 2 A M

 2 anything that appeared to you to be running the business or

 3 running CSE?

 4 A. No.

 5 Q. Did you see him do any -- did you actually?

 6 MR. RICHEY:  Object to the leading question.

 7 THE COURT:  Sustained.

 8 BY MS. HELDMYER: 

 9 Q. Did you have any conversations with Pastor Mooneyhan in

10 which Pastor Mooneyhan gave you any directions? 

11 A. I believe I had no conversations with Pastor Mooneyhan

12 regarding the CSE.

13 Q. Now, did you receive any paperwork from Pastor Mooneyhan

14 regarding your job or job duties?

15 A. No.

16 Q. Did you ever receive any money from Pastor Mooneyhan from

17 doing what you were doing at CSE?

18 A. No.

19 Q. Did Pastor Mooneyhan ever give you any tax documents like a

20 W-2 or 1099?

21 A. No.

22 Q. Did anybody at CSE ever give you a W-2 or a 1099?

23 A. To my knowledge, no.

24 Q. You indicated that you believe Pastor Mooneyhan did

25 actually give some advice on some subject to Kent Hovind; is
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 1 that correct?1 1 : 1 3 A M

 2 A. That's correct.

 3 Q. What subject was that?

 4 A. It's not firsthand knowledge.

 5 Q. Who would you have heard it from?

 6 A. In a staff meeting from Kent Hovind.

 7 Q. What did he say?

 8 A. That some things were being restructured.  I believe it was

 9 at Mooneyhan's insistence that we put stickers on all the

10 equipment saying "property of CSE Holding Company." I believe

11 that's from Pastor Mooneyhan.

12 Q. Did you assist in putting these stickers on the equipment?

13 A. Yes.

14 Q. Do you know what that was?

15 A. No.

16 Q. Had you ever heard of it before you put the stickers on the

17 equipment?

18 A. No.

19 Q. Were you ever told by Mr. Hovind what the purpose of those

20 stickers were?

21 A. I don't remember specifically.

22 Q. Do you remember the context of the conversation in which it

23 was mentioned that you were going to be doing this?

24 A. No.

25 Q. You indicated that Pastor Mooneyhan never spoke to the



Popp - Cross/Barringer    107

 1 group, to your knowledge, to the group of employees at CSE?1 1 : 1 5 A M

 2 A. Not that I recall.

 3 Q. And to your knowledge, did Pastor Mooneyhan ever travel

 4 with Mr. Hovind on the lecture circuit?

 5 A. Not that I knew of.

 6 Q. You indicated that you were told at some point in time that

 7 you were part -- that, you being CSE, were part of the Faith

 8 Baptist Fellowship; is that correct?

 9 A. That's correct.

10 Q. Who told you that?

11 A. Kent Hovind.

12 Q. At what point in time did he tell you that?

13 A. I do not recall a specific year.

14 Q. Approximately, if you knew Pastor Mooneyhan showed up

15 around 1997, which is, I believe, your original testimony, it

16 would have been subsequent to that?

17 A. Yes.

18 Q. Before 2000?

19 A. I would say 1999, give or take a year.

20 Q. All right.  Did you see any changes other than the stickers

21 in the holding company, did you see any changes that were --

22 about the way CSE was run after the time that you were told

23 that it was now part of Faith Baptist Fellowship?

24 A. No.

25 Q. And did Mr. Hovind ever explain to you exactly what Faith



Popp - Cross/Barringer    108

 1 Baptist Fellowship was?1 1 : 1 6 A M

 2 A. He said it was Pastor Mooneyhan's church.

 3 Q. Did you ever go to see Faith Baptist Fellowship?

 4 A. No, I did not.

 5 Q. Did you ever talk to anyone who saw Faith Baptist

 6 Fellowship?

 7 A. No.

 8 Q. Do you remember Mr. Hovind ever taking a trip to see Faith

 9 Baptist?

10 MR. RICHEY:  Objection, Your Honor, this is leading.

11 THE COURT:  Overruled.

12 BY MS. HELDMYER: 

13 Q. Do you remember Mr. Hovind ever taking a trip and visiting

14 Faith Baptist Fellowship?

15 A. No.

16 Q. Or speaking at Faith Baptist Fellowship?

17 A. No.

18 Q. Mr. Richey asked you about the paranoia that had been

19 created concerning the IRS there at CSE; do you recall that?

20 A. Yes.

21 Q. And the reason that some of the other employees were

22 expressing a desire to be paid in cash; is that correct?

23 A. Yes.

24 Q. What was the basis for that paranoia?

25 A. Can you rephrase that?
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 1 Q. Sure.  What circumstances were occurring at CSE that were1 1 : 1 7 A M

 2 causing the paranoia that you were hearing about from your

 3 coworkers? 

 4 A. I would say it would be the knowledge of a previous

 5 altercation between the Hovinds and the IRS and the fact that

 6 we were being told that there was a continuing involvement

 7 between the Hovinds and the IRS.  Whether that was offensive or

 8 defensive in nature, was, from what I could tell, irrelevant,

 9 but the fact that there was a continuing altercation between

10 Kent Hovind and the IRS, that would be the reason for that

11 general paranoia.

12 Q. Were people afraid?

13 A. To an extent, yes.

14 Q. Was that fear in any way damaging to the message of the

15 ministry?

16 A. In my opinion, yes.

17 Q. You indicated that Mr. Hovind said he was on the offensive

18 against the IRS; is that correct?

19 A. That's correct.

20 Q. In what context did he tell you this?

21 A. He would mention it several times.  He'd mention it in

22 private conversation.  He mentioned it in staff meetings.  No

23 specifics were given, but just that he was in the offensive.

24 Q. Did the topic of the IRS come up in staff meetings?

25 A. It did on occasion.
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 1 Q. You were asked by Mr. Richey about missionaries.  I believe1 1 : 1 9 A M

 2 you described a missionary as another type of speaker that

 3 would receive a love offering; is that correct?

 4 A. Yes, that's correct.

 5 Q. Did you consider yourself to be a missionary?

 6 A. In a way, yes.

 7 Q. In what way?

 8 A. I don't know how to describe it.

 9 Q. What impact, if any, would that feeling or belief of yours,

10 how would that impact your status as an employee of CSE?

11 A. I'm sorry, could you ask that again?

12 Q. Did you feel that you were an employee of CSE?

13 A. No.

14 Q. In what way?

15 A. I felt like -- I had been employed by several different

16 companies over time and I've had experience with other people

17 who were employees, and at no time while I was at CSE did I

18 feel like I was being subjected to the same sort of constraints

19 that a standard employee is part of.

20 Q. Did you see other people at CSE who were employees by your

21 definition?

22 A. Yes.

23 Q. Was that the majority of the people or a small portion of

24 the people?

25 A. The majority.
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 1 Q. What made you different in terms of your own vision, your1 1 : 2 0 A M

 2 own eyes, versus the other individuals?

 3 A. I did not clock in.

 4 Q. Why didn't you clock in?

 5 A. I felt like as a fellow minister, I did not need to clock

 6 in.

 7 Q. Were you asked to clock in?

 8 A. Yes.

 9 Q. And you refused?

10 A. Yes.

11 Q. To your knowledge, everyone else who was asked to clock in,

12 did clock in?

13 A. As far as I know. 

14 Q. Because of this belief of yours, did you feel that you were

15 in a different situation than all the other individuals that

16 worked at CSE?

17 A. I did feel like I was in a different situation. 

18 THE COURT:  Mr. Popp, I'm having a little trouble

19 hearing you, would you move closer to the microphone?

20 THE WITNESS:  Oh, I'm sorry.

21 BY MS. HELDMYER: 

22 Q. You were asked when you were working there if you felt like

23 you were breaking the law, and I think your answer was that you

24 didn't at the time?

25 A. I didn't at the time.
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 1 Q. Do you now feel like you were breaking the law?1 1 : 2 1 A M

 2 A. I feel like I don't know.

 3 Q. Did you file income tax returns while you were working

 4 there?

 5 A. No, I did not.

 6 Q. Why didn't you?

 7 A. I took a look at what was required.  I felt like I did not

 8 understand it.  It's very complicated and it was much easier

 9 not to.

10 Q. At the time were you getting -- I think you indicated you

11 never got a W-2 from -- which is a tax document at the end of

12 the year which indicates how much salary --

13 MR. RICHEY:  Objection, leading question.

14 MS. HELDMYER:  Right, I'll rephrase it, Your Honor. 

15 THE COURT:  Sustained.

16 BY MS. HELDMYER: 

17 Q. You indicated you didn't get a W-2?

18 A. I did not.

19 Q. Did that make a difference in your decision whether to

20 file?

21 A. Yes.

22 Q. How did it make a difference?

23 A. With a W-2, filing income taxes is not difficult.

24 Q. And since leaving CSE, have you paid your income taxes?

25 A. I have filed taxes, I believe, every year since leaving
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 1 CSE.1 1 : 2 3 A M

 2 Q. You said that you originally did your research based upon a

 3 conversation that you had with Mr. Hovind; is that correct?

 4 A. That's correct.

 5 Q. Prior to that, did you give any thought -- prior to having

 6 the conversation with Mr. Hovind, did you give any thought as

 7 to whether or not you were liable for income tax?

 8 A. No.  I just assumed I was.

 9 Q. Do you believe your conversations with Mr. Hovind had an

10 impact as to whether or not you were going to file?

11 A. Yes.

12 MS. HELDMYER:  That's all I have.  Thank you very

13 much, Mr. Popp.

14 THE COURT:  All right.  Mr. Popp, you may step down,

15 sir.

16 THE WITNESS:  Thank you.

17 THE COURT:  Your next witness, please.

18 MS. HELDMYER:  Diane Cooksey.

19 THE CLERK:  Do you solemnly swear that the testimony

20 that you shall give will be the truth, the whole truth and

21 nothing but the truth so help you God?

22 THE WITNESS:  I do.

23 DIANE COOKSEY, GOVERNMENT'S  WITNESS. 

24 THE CLERK:  Be seated.  Please state your full name

25 and spell your last name for the record.
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 1 THE WITNESS:  Diane P. Cooksey, C-O-O-K-S-E-Y.1 1 : 2 5 A M

 2 THE COURT:  Ms. Heldmyer?

 3 MS. HELDMYER:  Thank you, Your Honor.

 4 DIRECT EXAMINATION 

 5 BY MS. HELDMYER: 

 6 Q. Good morning, Ms. Cooksey.

 7 Where do you reside, what city?

 8 A. Pensacola.

 9 Q. Do you work here in Pensacola?

10 A. Yes.

11 Q. What do you do for a living?

12 A. I sell office furniture.

13 Q. Where?

14 A. Gulf Coast Office Furniture.

15 Q. How long have you been doing that?

16 A. A year-and-a-half.

17 Q. Prior to that, where did you work?

18 A. For Creation Science Evangelism.

19 Q. What were your dates of service at Creation of Science

20 Evangelism?

21 A. January '03 to June '05.

22 Q. What did you do there?

23 A. Customer service rep.

24 Q. Tell me what that means, customer service rep.

25 A. I answered the telephone and sold product, sold product or
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 1 filled orders that were received over the Internet.1 1 : 2 6 A M

 2 Q. Orders for what?

 3 A. Books, tapes, videos.

 4 MR. RICHEY:  Your Honor, I have an objection that I'd

 5 like to be heard on at sidebar.

 6 THE COURT:  Approach the bench, please. 

 7 (At the bench:

 8 MR. RICHEY:  Your Honor, this witness just testified

 9 that she was only at CSE from January '03 to June '05.  That's

10 outside the charges, unless it deals with specifically charge

11 No. 58.

12 THE COURT:  I don't know.

13 MS. HELDMYER:  Well, it's not outside the charges,

14 Your Honor.

15 THE COURT:  I don't have the indictment right here.

16 MS. HELDMYER:  The indictment goes up to 2004, so I

17 don't know what the problem is.

18 MR. RICHEY:  Only Count 58 deals with after this time

19 frame.

20 THE COURT:  The objection will be overruled.

21 (Bench conference concluded.)

22 THE COURT:  Ms. Heldmyer, you may proceed.

23 BY MS. HELDMYER: 

24 Q. I believe I was asking you about how you first came to work

25 for CSE.
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 1 A. Ms. Hovind came into the furniture company where I worked1 1 : 2 8 A M

 2 and that's how I became acquainted with CSE, and to the best of

 3 my recollection, several years prior to me joining, we may have

 4 touched on the possibility.  I think that's correct.

 5 Q. Where were you working at the time prior to CSE?

 6 A. McAleer's Office Furniture.

 7 Q. Did you know -- you knew Jo Hovind before she came in and

 8 bought furniture?

 9 A. From Marcus Point Baptist Church.

10 Q. Were you a member of Marcus Point?

11 A. Yes.

12 Q. Was the Hovind family also a member of Marcus Point?

13 A. They attended church there, I'm assuming members.

14 Q. So what did Mrs. Hovind tell you that brought you to CSE?

15 A. She and I did not talk, actually, when I was asked to come

16 to CSE.  I received a phone call from Dr. Hovind asking if I

17 wanted to interview for a position.  I just meant that I became

18 aware of CSE back when she was purchasing office furniture from

19 me.

20 Q. I see.  Did you have any conversations with Jo, casual

21 conversations about coming to work at CSE?

22 A. I don't recall that I did.

23 Q. So you got a phone call from Kent Hovind?

24 A. Correct.

25 Q. Were you expecting this phone call?
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 1 A. I don't remember.  I don't remember.  I do remember having1 1 : 2 9 A M

 2 a conversation about working there, and I don't know why I

 3 don't remember how this all came about, but I guess because

 4 through the church.  I'm sorry, I just don't recall.

 5 Q. That's all right.

 6 So did you go and interview for this job?

 7 A. Yes, I did.

 8 Q. Now, at that point in time, were you married?

 9 A. No.

10 Q. Do you have children?

11 A. Yes.

12 Q. Did you support your family?

13 A. Yes.

14 Q. Were you the sole income for your family?

15 A. Yes.

16 Q. Were you looking, if you were going to change jobs from

17 McAleer's, were you looking for something that actually paid

18 you?

19 A. Yes.

20 Q. In other words, were you looking for a volunteer position

21 or were you going to require to be paid?

22 A. No.  I had to receive an income.

23 Q. Who did you interview with?

24 A. Dr. Hovind and Marlissa.

25 Q. Marlissa, his daughter?
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 1 A. Yes.1 1 : 3 0 A M

 2 Q. What kinds of questions do you recall being asked, do you

 3 remember?

 4 A. I don't really recall so many questions, they were just

 5 explaining how the ministry worked.

 6 Q. What did they tell you about your pay?

 7 A. During the interview, I don't recall that we discussed pay.

 8 Later, I received a call and then I was offered a position, and

 9 I was offered ten dollars an hour then.

10 Q. Who made that call?

11 A. Dr. Hovind.

12 Q. He offered you ten dollars an hour?

13 A. Yes.

14 Q. Did he explain to you about holidays and vacations and that

15 sort of thing?

16 A. At some point, I don't recall exactly when.

17 Q. At some point, what did he say about holidays and vacations

18 and time off?

19 A. I was granted ten days holiday for joining CSE, but that

20 also included any holidays, whether it's Thanksgiving or

21 Christmas or whatever holidays that you would take off.

22 Q. Were you told whether or not taxes would be taken out of

23 your pay?

24 A. I was told that they would not be.

25 Q. Who told you that?
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 1 A. Dr. Hovind.1 1 : 3 2 A M

 2 Q. Did he explain why?

 3 A. He explained what his belief was and told me right away up

 4 front, well, during the interview that I would pay my own

 5 taxes.

 6 Q. Did he give you any material, any written material, about

 7 taxes or his tax beliefs?

 8 A. Yes.

 9 Q. When?

10 A. During the interview process.

11 Q. Do you remember anything about that?

12 A. I remember reading over it and not understanding a whole

13 lot about it, but understanding that that's what his belief

14 was.

15 Q. Did you enter the job at CSE with the intent to pay your

16 own taxes?

17 A. Yes.

18 Q. And did you do that?

19 A. Yes.

20 Q. All right.  So you said -- now, remind me again what you

21 said your position was?

22 A. Customer service.

23 Q. Where, physically, on the premises of CSE did you work?

24 A. In the office that adjoined the house.

25 Q. Was it connected to the house?
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 1 A. Yes.1 1 : 3 3 A M

 2 Q. And your job was to take orders?

 3 A. Yes.

 4 Q. Take telephone orders?

 5 A. Yes.

 6 Q. Would people call in and order materials?

 7 A. Yes, and over the Internet.

 8 Q. How would you know what to charge the people who would call

 9 in and buy these materials?

10 A. It was established in a catalog what the price was on the

11 different materials.

12 Q. Did you have anything to do with the Internet, in taking

13 Internet orders?

14 A. Yes.

15 Q. What did you have to do with that?

16 A. Printed off the Internet orders every morning and we

17 entered those into the computer to be filled.

18 Q. Did you work for somebody, a direct supervisor?  Who was

19 your direct supervisor?

20 A. Marlissa.  Initially, I considered Marlissa my direct

21 supervisor and then Dr. Hovind.

22 Q. Who told you what to do on a day-to-day basis?

23 A. Well, through the training process, Marlissa and Martha.

24 They were there on the premises.

25 Q. Martha Harris?
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 1 A. Yes.1 1 : 3 4 A M

 2 Q. Above them, who would be at the next level?

 3 A. If they couldn't answer, then Dr. Hovind.

 4 Q. How would you get paid, physically, how did you get paid?

 5 A. By check.

 6 Q. How often would you get paid?

 7 A. Once a week.

 8 Q. Were you given any other money other than the pay that you

 9 received?

10 A. Yes.

11 Q. What other kinds of money were you given?

12 A. Bonus money, what I would consider, maybe, love offerings.

13 Q. Did you also get money for insurance?

14 A. Yes.

15 Q. Did you consider yourself an employee of CSE?

16 A. Yes.

17 Q. Did you hear anybody talk about any other terminology about

18 your position, did anybody call you something other than an

19 employee?

20 A. Yes.

21 Q. Who did and what did they call you?

22 A. Well, just -- I guess the term was "missionary."

23 Q. Did you feel you were a missionary?

24 A. Me, personally, I didn't.

25 Q. Who said that, who called you a missionary?
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 1 A. I guess it was a term that was just used, Dr. Hovind.1 1 : 3 6 A M

 2 Q. When you say "it was a term that was used," can you be more

 3 specific?

 4 A. Just in -- maybe in the meetings, just being termed that we

 5 are missionaries -- and I don't mean for it to sound that way,

 6 and I don't mean for it to sound sacrilegious.  I guess, the

 7 term that I always thought of a missionary is someone on a

 8 mission field, and I do feel like I was there for a reason.  I

 9 don't mean for it to sound sacrilegious, but it was just

10 because of the term I was so used to, missionaries being on a

11 mission field.

12 Q. Did you punch a time clock when you were there?

13 A. Yes.

14 Q. The whole time you were there?

15 A. Yes.

16 Q. Did you have set hours that you worked?

17 A. Yes.

18 Q. What were your hours?

19 A. They were to be 8:00 to 5:00 and then I would go in

20 earlier, actually, and punch in and print off orders to have

21 them ready for other people that come in at 8:00.  And then

22 sometimes during my employment, I answered the phone for the

23 radio program and I would leave around 6:00.

24 Q. Tell me about the radio program.

25 A. Telephone calls would come in and I would answer.  If it
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 1 were me on call, I would answer, and then the call would just1 1 : 3 7 A M

 2 go to Dr. Hovind or whoever was holding the broadcast.

 3 Q. Let me back you up and get a little more fundamental

 4 information about that.

 5 Was this a daily event?

 6 A. Yes.

 7 Q. It was from what hour to what hour?

 8 A. 5:00 to 6:00 p.m.

 9 Q. Was it broadcast over the radio or over the Internet?

10 A. Over the Internet.

11 Q. Who hosted the program most of the time?

12 A. Mostly, Dr. Hovind if he was in town.

13 Q. Your involvement was to do what?

14 A. Just answer the phone.

15 Q. So people would call in to speak with Mr. Hovind and you

16 would answer the phone and patch them through?

17 A. Correct.

18 Q. When you started doing that, then your hours extended until

19 after the radio program was completed?

20 A. Right.

21 Q. How would people who were ordering items and merchandise,

22 how would they pay for it?

23 A. By credit card or check.

24 Q. Did CSE take credit cards?

25 A. Yes.
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 1 Q. What cards did they take?1 1 : 3 8 A M

 2 A. Mastercard, Visa, and American Express.

 3 Q. They also accept checks?

 4 A. Yes.

 5 Q. And cash?

 6 A. Yes.

 7 Q. Did you, at some point in time, have difficulty -- start

 8 having difficulty working for Marlissa Hovind?

 9 A. Yes.

10 Q. You hesitated?

11 A. Pardon?

12 Q. What happened?

13 A. Well, it was just -- I felt that she was very rigid in what

14 she expected of the people who sat there all day, and we had a

15 heart for what we were doing and it mattered to us what we were

16 doing.  There were a lot of criticisms and then, toward the end

17 of my employment, I felt like she threw me under the bus

18 because I was doing what she had wanted me to do as far as

19 being strict with the people who worked in that department.

20 Q. At some point in time, did you stop working directly for

21 Marlissa Hovind?

22 A. No.  I was always in that office.

23 Q. Did you ever have anybody to answer to you as a supervisor?

24 A. Yes.

25 Q. Who answered to you?
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 1 A. There were a few people, probably three to four people.1 1 : 4 0 A M

 2 Q. What were their jobs?

 3 A. The same as mine, just answering the phone.

 4 Q. Did you have any kind of ability to discipline those

 5 people?

 6 A. No.

 7 Q. Who did that, if it needed to be done?

 8 A. Dr. Hovind.  I mean, I had no ability as far as any type of

 9 disciplinary action.

10 Q. At the end of the year, or frankly at any time, did you

11 ever get a form W-2 or a 1099 from CSE for the money that you

12 made?

13 A. No.

14 Q. Did you ever hear of any, any information from Mr. Hovind

15 about having taken a vow of poverty?

16 A. No. 

17 Q. Who handled the money for the ministry?

18 A. I really didn't have any direct knowledge of who handled

19 the money.  I'm assuming the family.  Well, my knowledge would

20 be the family.

21 Q. Family being who?

22 A. Just the Hovinds, I'm sorry, like Dr. and Ms. Hovind.  Our

23 checks were written by Tanya, who was part of the family.

24 Q. Did you, from the time that you were there, and I think you

25 said you were there from January of 2003 to June of 2005; is
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 1 that correct?1 1 : 4 2 A M

 2 A. Yes.

 3 Q. Did the company grow during the time that you were there?

 4 A. Employment would be up and down at different times.  I feel

 5 like probably it grew.

 6 Q. Do you know whether or not a lot of merchandise was being

 7 sold?

 8 A. Yes.

 9 Q. Did you ever get any information about shipping merchandise

10 from the company, the volume of merchandise that was being

11 shipped?

12 A. I couldn't tell right now about the numbers.  We were proud

13 of the numbers at that time that were being shipped.  Different

14 times I know we talked about a certain number, but I couldn't

15 recall to tell you now.

16 Q. Do you remember any conversation about being the second

17 largest shipper?

18 A. Oh, yes.

19 Q. Tell me about that.

20 A. At one time, I heard that we were the second largest

21 shipper out of Pensacola.

22 Q. Did you know Kent Andrew Hovind?

23 A. Yes.

24 Q. Do you know where he worked, if he did?

25 A. Yes, there at the ministry.
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 1 Q. Do you know whether he had any work responsibilities at1 1 : 4 4 A M

 2 Marcus Point?

 3 A. When I attended Marcus Point, yes, I know at sometime he

 4 did.  I don't know how long that employment went on, but at

 5 some time he did, as part of duplication maybe, but being up in

 6 the video area.

 7 Q. And during the time that you were there, give me an

 8 estimate of how many people actually worked there?

 9 A. I'm sorry, you mean at the ministry?

10 Q. At CSE, I'm sorry, yes.

11 A. Forty, 42, maybe.

12 Q. Now, did you -- were you aware of any particular issues

13 Mr. Hovind was having with the IRS?

14 A. Yes.

15 Q. What was your first indication that there was a problem

16 with the IRS?

17 A. April of '04.

18 Q. What happened in April of '04?

19 A. When the IRS came in, we -- I considered it a raid.  I

20 guess that's how I -- the IRS came in and confiscated

21 materials.

22 Q. Were you present during that time?

23 A. I had a dentist appointment that morning and came in,

24 probably at maybe about 9:30, but went on the property and then

25 became a part of it.
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 1 Q. What happened, personally, to you during the time that you1 1 : 4 5 A M

 2 were there and the IRS was there serving a search warrant?

 3 A. I drove on the property and noticed that there was a lot of

 4 activity and people I wasn't used to seeing on the property.

 5 And I was directed to park and I was led into the main

 6 building, and I was questioned by a female.

 7 Q. How long were you there?

 8 A. Maybe an hour, hour and a half.

 9 Q. Was it a frightening experience?

10 A. It was.  It was.

11 Q. And then they let you go?

12 A. Yes.

13 Q. Did you go to work the next day?

14 A. Yes.

15 Q. Did anything change with regard to the way the business was

16 being run after the search warrant was being served?

17 A. As far as the duties I did?

18 Q. Well, let's start with that.  In terms of the duties that

19 you had, did anything change?

20 A. No.

21 Q. Did anybody have any conversations with the group, with all

22 the employees about what had happened?

23 A. Originally not, and of course, we were upset and

24 questioning, you know, wondering what all had happened, and I

25 don't know if it was later in the day or maybe it was the next
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 1 day, then we had a group meeting and it helped us just to hear.1 1 : 4 7 A M

 2 Q. Who spoke at the group meeting?

 3 A. Dr. Hovind.

 4 Q. And what did Dr. Hovind tell the group about the IRS?

 5 A. Just tried to explain why they came on the property and

 6 things that they took and just the happenings that went on.

 7 Q. At some point in time after the search warrant was served,

 8 did you hear the ministry being referred to as a church?

 9 A. I think it was later that I actually heard that term.  I

10 did hear that while I was there.  I think it might have been a

11 little bit later.

12 Q. All right.  Quite a bit after the search warrant?

13 A. To the best of my recollection.

14 Q. I understand.  It's been a little while.

15 Who would you have heard refer to CSE as a church?

16 A. Dr. Hovind.

17 Q. Was that something that you could readily agree with, based

18 upon your experience at CSE?

19 A. Not with my experience, but. . . 

20 Q. Were you comfortable?

21 A. I didn't have a full understanding many times of what was

22 going on with -- with that thinking as far as taxes and that

23 type of thing.

24 Q. Were you, personally, comfortable with the characterization

25 of CSE as a church?
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 1 A. I didn't see it as a church, personally, but terminology1 1 : 4 9 A M

 2 could be different.  But I didn't see it as a church.

 3 Q. After the search warrant, did you meet an individual by the

 4 name of Glen Stoll?

 5 A. Yes.

 6 Q. When did you meet him?

 7 A. He was in and out of the ministry early on, just passing

 8 through, but then I met him after April of '04.

 9 Q. So you saw him before the search warrant?

10 A. It was just passing through, yes.

11 Q. Did anyone introduce you to him at that point?

12 A. Probably.  Probably.  Just because of him passing through,

13 I don't remember if I was actually introduced or just knew who

14 he was.

15 Q. Do you know or did Mr. Hovind tell you what his association

16 was, why he was there before the warrant?

17 A. Legal adviser.

18 Q. And after the warrant, did you actually speak with him?

19 A. Yes.

20 Q. Tell us about the circumstances around Mr. Stoll talking to

21 you.

22 A. We were advised if we wanted to and I did choose to talk to

23 him.

24 MR. RICHEY:  Objection, Your Honor, this is hearsay.

25 MS. HELDMYER:  I'll ask the specific question.
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 1 THE COURT:  Sustained.1 1 : 5 0 A M

 2 BY MS. HELDMYER: 

 3 Q. Who told you what you were about to say, who said this?

 4 A. Dr. Hovind said we could talk to Glen Stoll.

 5 Q. And did you do that?

 6 A. Yes.

 7 Q. At some point in time, were you asked to sign some sort of

 8 an agreement?

 9 A. Yes.

10 Q. After the search warrant?

11 A. Yes.

12 Q. What kind of an agreement were you asked to sign?

13 A. That we would not talk with anyone that came on the

14 property.

15 Q. Who asked you to sign this?

16 A. Dr. Hovind.

17 Q. Was it optional?

18 A. No.

19 Q. What did he tell you about signing this document to say --

20 to not talk to anybody who came on the premises?

21 A. Well, to keep our employment there, we had to sign this

22 agreement.

23 Q. Did you do that?

24 A. Yes.

25 Q. What was your understanding when you signed that agreement
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 1 of -- particularly of whom you were not allowed to talk to?1 1 : 5 1 A M

 2 A. Anyone about the ministry, even today, this is why I had a

 3 problem.

 4 Q. At some point in time, did you decide to leave the

 5 ministry?

 6 A. Yes.

 7 Q. For what reason?

 8 A. After the raid, I started looking and I'm responsible for

 9 my household and realized I just needed to move on.  I began

10 looking at that time and I secured one job that I wasn't really

11 pleased with the package, so I continued to look.

12 Q. And you finally left in what month, now?

13 A. June of '05.

14 Q. Have you had any contact with the Hovinds since then?

15 A. No, not directly.

16 Q. Thank you, Ms. Cooksey.  That's all I have.

17 THE COURT:  Thank you.  

18 Mr. Richey?

19 CROSS-EXAMINATION 

20 BY MR. RICHEY: 

21 Q. Good morning, Ms. Cooksey.

22 A. Hi. 

23 Q. My name is Alan Richey and I represent Kent Hovind.

24 Now, you said that you knew the Hovinds prior because you

25 attended Marcus Point Baptist church; is that correct?
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 1 A. Correct.1 1 : 5 3 A M

 2 Q. When did you start attending there?

 3 A. I attended there for seven years.  I don't recall the year,

 4 I'm sorry.

 5 Q. Seven years before you met them?

 6 A. No.  Seven years including part of the time I knew them.

 7 Q. So are you still currently attending there?

 8 A. No.

 9 Q. When did you leave?

10 A. Four years ago.

11 Q. So that would have been before you went to work at CSE,

12 right?

13 A. Correct.

14 Q. How did you know the Hovinds there, just because they

15 attended?

16 A. Right, through the church.

17 Q. Did you talk to them, socialize with them?

18 A. No, not really.  The only time I really spoke with them

19 directly was when Ms. Jo came in to McAleer's to buy furniture.

20 Q. You said you assumed they were members.  What, to you, was

21 a member of the church?  Was there something you have to do to

22 be a member of that church?

23 A. The reason I said that is because I believe at one time I

24 heard that Dr. Hovind was not a member, and I just didn't want

25 to assume.  I didn't know other than that they attended there.
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 1 Q. Again, my question is what defines a member to you?1 1 : 5 4 A M

 2 A. You join a church, you make a decision to join.

 3 Q. How would you do that?

 4 A. Walk up front and say you would like to become a member.

 5 Q. Okay.  Did you have to sign a piece of paper or anything?

 6 A. Well, a little card if you had already been baptized, if

 7 you had already been saved and baptized, yes.

 8 Q. So they had some kind of membership roll?

 9 A. Yes.

10 Q. To you, is that what's defined as a church by signing in a

11 membership roll?

12 A. Well, in the end, a lot has to do with terminology and what

13 you're kind of used to.  And a church to me, yes, like a church

14 building and to me, it has to do with preconceived ideas,

15 terminology.

16 Q. Okay.  So if there is a building there and you go in and

17 you sign a piece of paper that you're a member, that makes it a

18 church; is that your understanding?

19 A. That's my understanding, but if I could say further, I

20 definitely agree and believe that there is a ministry, an

21 awesome ministry on creation.

22 Q. But for some reason you believe that CSE, Creation Science

23 Evangelism, was a ministry and not a church.  Could you

24 distinguish between those, could you explain that?

25 A. That's the way I felt, that it was a ministry, an awesome
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 1 ministry.1 1 : 5 5 A M

 2 Q. Okay.  So if I could clarify then, it was not a church

 3 because you did not have a membership roll that you had to sign

 4 into?

 5 A. No.  Not so much a membership roll.  Again, I just think of

 6 a church when people go into a building to worship, and to me,

 7 this is a ministry.  I don't know how to distinguish other than

 8 that.

 9 Q. So you believe while you were there, you were part of a

10 ministry?

11 A. Yes.

12 Q. You were ministering for whom?

13 A. People who called in, selling the materials.  It was

14 actually -- I felt like Dr. Hovind was the minister traveling

15 and all I was doing was helping as far as selling the materials

16 or providing the materials when people wanted to purchase them.

17 He was the minister.

18 Q. And so for a ministry, is this something that would further

19 the cause of Christ?

20 A. Absolutely.

21 Q. So you felt that while you were there, you were serving

22 Christ?

23 A. Absolutely.

24 Q. You said that you felt you were an employee and not a

25 missionary.  Had you ever been a missionary before?
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 1 A. No.1 1 : 5 7 A M

 2 Q. So do you believe that missionaries like have a regimen,

 3 that they need to be out preaching so much every day, that they

 4 need to get up at certain times, that they need to have a

 5 schedule, things like that?

 6 A. Again, it's terminology.  I just all my life have had to

 7 work and that was employment to me.

 8 Q. Was this the first time you had ever worked for a ministry?

 9 A. Yes.

10 Q. So prior to that, you had always worked in furniture

11 stores?

12 A. Well, yes, out in the secular world, yes.  So I think that

13 would account for the discrepancies with me.

14 Q. Okay.  You said "out in the secular world," so you

15 considered CSE separate from the secular world?

16 A. Yes.

17 Q. Now, you said that when you were offered the position, you

18 were offered ten dollars an hour.  Can I ask, is that more than

19 you were making at the furniture store?  

20 A. No.

21 Q. So you would have been taking less money?

22 A. Considerable.

23 Q. How about holidays and things like that, did you have that

24 at the furniture store?

25 A. Yes.
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 2 A. Yes.

 3 Q. Things like that?

 4 So why would you switch and go work for the ministry?

 5 A. I felt like it was the thing to do at the time.  I had

 6 never worked for a ministry.  I strongly believed in the stand.

 7 I had a son in college who turned away from the church and

 8 started believing in evolution, and when I heard Dr. Hovind's

 9 teaching, I wanted to be a part of that.

10 Q. So even though you take less money and you were the only

11 so-called breadwinner for your home, do you feel like this is a

12 position that God had put you in, that you needed to be there?

13 A. Yes.

14 Q. And you had mentioned that before you came on that you sat

15 down with Dr. Hovind or he explained to you about his belief in

16 taxes and showed you the code; is that correct?

17 A. Yes.

18 Q. Would that be his own copy of the Internal Revenue Code?

19 A. It was a typed copy.  It wasn't anything that looked like

20 it had been copied off some publication.  It was a typed copy,

21 to the best of my recollection.

22 Q. Would it have been a book similar to this or just pieces of

23 paper?

24 A. Pieces of paper.

25 Q. Do you know -- were you familiar with the sermons that
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 2 A. Sermons or like his teachings?

 3 Q. His teachings or things like that?

 4 A. I was familiar with his teachings.  On creation?

 5 Q. Would you consider that taxes was part of his teaching?

 6 A. No.

 7 Q. Just a side thing, so to speak?

 8 A. Right.

 9 Q. Do you recall in particular what it was that he showed you?

10 A. There were a few pieces of paper.  He said take it home and

11 look over it and -- you know, it's been awhile.  I'm sorry.  It

12 was several pieces of paper stapled together.

13 Q. Would it have had sections of the Internal Revenue Code on

14 it?

15 A. Possibly, very possibly.

16 Q. But you said that you didn't understand it because it was

17 confusing; is that what you said?

18 A. Right.

19 Q. Do you have any idea how large the Internal Revenue Code

20 is?

21 A. No.

22 Q. Did he ever show you his copies of it, for example, his

23 bound copies of it?

24 A. Not that I recall.

25 Q. But just the little portions that you had, it was too
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 2 A. Well, I actually didn't try.  I knew it was not anything

 3 that I would fall under.  I knew what I had to do for me and

 4 for my family was file our taxes, so I didn't even attempt to

 5 understand other than someone else has a right to believe as

 6 they see fit.

 7 Q. Okay.  But I believe you said as you understood it, that

 8 was Dr. Hovind's belief?

 9 A. As I understood it, right.

10 Q. You didn't think that he was intentionally trying to

11 violate the law or anything, did you?

12 A. I really didn't, because he's such a brilliant man and I

13 100 percent believe that he has his reasons.  I don't

14 understand them.  I don't have that kind of mentality.

15 Q. But you continued to file your returns and pay your taxes?

16 A. Yes.

17 Q. Did the IRS penalize you, then, for that?

18 A. Penalize me?  No, I didn't have -- I had to pay rather --

19 Q. Right.

20 A. -- things, I had to pay everything, but as far as being

21 penalized, no.

22 Q. I'm sorry.  I'll try not to cut you off.

23 You mean, you had to pay because prior to that, it was

24 withheld and so then you could file?

25 A. Correct.
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 2 withheld and so you may or may not get something back?

 3 A. Correct.

 4 Q. But in this circumstances, then, you didn't have that, so

 5 you just had to look at what you earned and prepare it

 6 yourself?

 7 A. Correct.

 8 Q. But the IRS didn't come and say because you didn't have a

 9 W-2 or 1099, you have to pay more?

10 A. No.

11 Q. That never happened at all?

12 A. That never happened.

13 Q. Has the IRS ever challenged what you filed?

14 A. No.  I filed two years and I have not gotten any word other

15 than what was sent in.

16 Q. Okay.

17 You said you considered yourself an employee, but others

18 considered themselves missionaries, and I believe that was your

19 understanding because you were used to just doing a job; is

20 that correct?

21 A. Well, I'm sure the term could be used for other people, and

22 there were people there in Bible college who were -- they

23 considered themselves going on the mission field, and I know of

24 sorts that was a mission field.  I don't mean for it to sound

25 so sacrilegious, but like I say, I had worked in the secular
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 2 I was an employee.

 3 Q. But others who said they were missionaries, they didn't

 4 just say that because Dr. Hovind told them to say that?

 5 A. No.  It was their own belief.

 6 Q. Now, you said that you had worked there 8:00 to 5:00, but

 7 you could go in earlier if you want?

 8 A. Right.

 9 Q. And you could stay later if you wanted?

10 A. Right.  There had to be a reason for me to stay later.

11 Q. Like for the radio show?

12 A. Right.  And there were just a few weeks when I actually

13 worked on the grounds, very few weeks, and I stayed after a few

14 times.

15 Q. Now, you said if Dr. Hovind wasn't present, that others

16 would host the radio show?

17 A. Right.

18 Q. So it did happen every day whether Kent Hovind was there or

19 not?

20 A. As long as the equipment was working.

21 Q. Who would be the others who would host the radio show?

22 A. His son Eric.  I know there were others who actually did.

23 I don't really recall right now.  I know there were some guests

24 at some time, primarily, Dr. Hovind and Eric.

25 Q. Okay.  And could you give us some kind of example how often
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 1 was Kent Hovind gone preaching the ministry?1 2 : 0 6 P M

 2 A. He was gone a lot.  He traveled a lot giving seminars, but

 3 as far as me saying how much, I'm sorry, several days out of

 4 the week.

 5 Q. Would you say he was gone more often than he was there?

 6 A. It varied.  It really varied.  But maybe I would be right

 7 in saying he would be gone three or four days out of the week,

 8 but that varied.

 9 Q. So when he was gone, things would still function though,

10 right?

11 A. Absolutely.

12 Q. Things still went on?

13 A. Excuse me?

14 Q. Things still went on, nothing fell apart?

15 A. Right.

16 Q. Did you happen to know a Pastor Mooneyhan?

17 A. No.

18 Q. Okay.  So -- but you knew Glen Stoll?

19 A. Yes, I met Glen Stoll.

20 Q. And as far as you know, he was involved prior to your

21 coming on or do you know?

22 A. I don't know that.

23 Q. Do you know exactly what he did there?

24 A. Legal advisor.

25 Q. A legal advisor to who, to you?
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 2 Q. Do you know if he had any other role?

 3 A. If he had, excuse me?

 4 Q. Any other role, did he do anything else?

 5 A. I don't know.  I wouldn't know that.

 6 Q. When you say he was a legal advisor, what do you mean by

 7 that?

 8 A. My understanding was he was an attorney who advised the

 9 ministry.  That was my understanding.

10 Q. You had mentioned when you were involved in the radio

11 program and you took calls, so people would call in on the

12 telephone?

13 A. Correct.

14 Q. I thought you said that it was over the Internet, can you

15 explain that?

16 A. They would phone in to speak with Dr. Hovind and it was

17 aired over the Internet.  It could have been aired over some

18 radio.  I'm not sure.  I was just familiar with it going over

19 the Internet.

20 Q. When people would call in with orders, they would have --

21 you took all forms of payment, right, checks, cash, money

22 orders, there was no problem, difficulty there, right?

23 A. There was no problem.  And when you say "cash," there were

24 just times when people would send cash in as payment, and it

25 wasn't frequently, but some occasion where you would receive
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 2 Q. But most often in checks and money orders or credit cards?

 3 A. Credit cards or checks.

 4 Q. You had talked briefly about disciplinary action.  Were you

 5 disciplined for something?

 6 A. I wouldn't say directly.

 7 Q. Do you know of anyone there that was disciplined directly?

 8 A. No.

 9 Q. You just felt like --

10 A. Well, when I say no, I don't know how the term

11 "discipline," -- you know, we were spoken to if maybe we

12 weren't doing something exactly right.  And I don't mean that

13 was a frequent thing.  It was just you knew, as with any

14 business, if someone was either disappointed in you or that

15 type of thing.

16 THE COURT:  Mr. Richey, I apologize, do you have more

17 than just a few moments?

18 MR. RICHEY:  Yeah, I have about 15 or 20 minutes.

19 THE COURT:  We're going to take our lunch break.

20 Ladies and gentlemen, I'll excuse you now for lunch.

21 We'll be in recess until 1:30.  There are several eating

22 establishments close by, hopefully you located a couple of

23 those yesterday.  In any event, please be back here at 1:30.

24 As always, please, do not discuss the case during this recess,

25 nor amongst yourselves.  You're certainly free to eat together,
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 2 reports of the trial should there be any anywhere outside the

 3 courthouse today and also don't form any opinion about the

 4 merits of the case at this time because you haven't heard the

 5 evidence or certainly heard the arguments of the attorneys or

 6 received your instructions on the law.

 7 Any questions?  See you back at 1:30 and hope you have

 8 a nice lunch.

 9 (Jury out.)

10 THE COURT:  Ms. Cooksey, you can be seated.  You're

11 free to leave and have lunch.  You're free to leave and go to

12 lunch as well and very importantly, do not discuss your

13 testimony at all with anyone during the recess.

14 THE WITNESS:  Sure.

15 THE COURT:  All right.

16 (Witness out.)

17 THE COURT:  Mr. Richey, have you or Mr. Hovind turned

18 off the microphone?

19 Has it been on or did you just turn it on?

20 MR. RICHEY:  I just turned it on.

21 THE COURT:  Please don't turn it off unless you're

22 only doing so for a very brief couple of minutes.  If you need

23 to confer with Mr. Hovind and you have some fear that your

24 voice may carry you can turn it off momentarily, but what has

25 happened, as I mentioned yesterday, we have a hearing impaired
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 2 microphones are on, because he only can hear through the

 3 microphones, so he can't hear your objections.  He can't hear

 4 anything you say from the counsel table.

 5 MR. RICHEY:  Okay, I apologize.

 6 THE COURT:  Thank you.  Anything else before we break

 7 from the government?

 8 MS. HELDMYER:  No, Your Honor.

 9 THE COURT:  Hope everyone has a nice lunch, we'll

10 reconvene at 1:30.

11 (Recess.)

12 THE COURT:  Can we bring the jury in, please?

13 (Jury present.)

14 MS. HELDMYER:  May I approach the clerk for a moment,

15 Your Honor?

16 THE COURT:  Yes.

17 Ladies and gentlemen, I hope you had a nice lunch and

18 ready for the afternoon.  We are now ready to proceed.  I

19 believe we're still on Mr. Richey's cross-examination of

20 Ms. Cooksey.  

21 Ms. Cooksey, I want to remind you that you're still

22 under oath.  

23 You may proceed.

24 MR. RICHEY:  Thank you, Your Honor.

25 BY MR. RICHEY: 
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 2 shipper out of Pensacola, do you mean that it was larger than

 3 UPS and FedEx and things like that?

 4 A. No.  And that was just something I heard.  No.  That they

 5 were the second largest for one of those entities, whether it

 6 was UPS, and like I say, that is what I had heard.  There is no

 7 way I knew that firsthand.

 8 Q. Okay.  But you said, I guess, I don't know if it was your

 9 feeling or the general sentiment that you're proud of the

10 number being shipped, was that because of the monetary reasons

11 or because of the souls the message was reaching --

12 A. Because of the message it was giving out.

13 Q. Do you know of situations where the materials were donated?

14 A. Yes.

15 Q. What type of situations would those be?

16 A. On occasion, when people could not afford to buy, and to

17 the best of my knowledge, it would be more the videos, the

18 recordings.

19 Q. Okay.

20 And do you know if materials were also sent to other

21 missionaries?

22 A. Oh, yes.

23 Q. And to prisons and places like that?

24 A. Absolutely, yes.

25 Q. So the fact that someone couldn't pay didn't mean that they
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 2 A. That's right.

 3 Q. Then would they also send in testimonials?

 4 A. Yes.

 5 Q. And you mentioned that you had meetings every once in a

 6 while.  What occurred at those meetings?

 7 A. Bible study kind of, devotions.  It was called a devotion,

 8 and then just talking about different things that were going on

 9 in the ministry to let everyone meet together to know what all

10 was happening for that particular day or week.

11 Q. So some of them were more administrative, but others had

12 more religious context to them, reading the Bible or reading

13 the testimonials or things like that?

14 A. Correct.

15 Q. And you had -- do you think, I mean, you were involved in

16 the shipping of the materials, right?

17 A. Not the shipping, but the ordering end of it.

18 Q. Okay.  So do you feel that the motive of the ministry was

19 to make money or to spread the message?

20 MS. HELDMYER:  Objection, calls for speculation, Your

21 Honor.

22 THE COURT:  Sustained.  If you want to lay a

23 foundation. . .

24 MR. RICHEY:  Okay.

25 BY MR. RICHEY: 



Cooksey - Cross/Richey    149

 1 Q. In the people that you dealt with, what did you believe the 1 : 3 6 P M

 2 purpose was --

 3 MS. HELDMYER:  Same objection, Your Honor.

 4 MR. RICHEY:  -- as far as sending out materials?

 5 THE COURT:  Just a moment.

 6 She can testify as to what her understanding was, but

 7 you've got to give the source of that information.

 8 MR. RICHEY:  Okay.

 9 THE COURT:  And then decide -- see if there is another

10 objection, I don't know.

11 MR. RICHEY:  I'll rephrase, Your Honor.

12 THE COURT:  Okay.

13 BY MR. RICHEY: 

14 Q. Kent Hovind was out ministering, according to your words,

15 right?

16 A. Yes.

17 Q. Most of the -- how would you determine that most of the

18 orders came in, was it through him out ministering or was it

19 through the radio Internet or what -- how did you see the

20 orders come in?

21 A. My opinion was him out ministering.

22 Q. Okay.  So that's how the word spread the most?

23 A. Absolutely.

24 Q. You had mentioned a non-disclosure that you had to sign.

25 Is it your understanding that Glen Stoll prepared that?
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 2 Q. Okay.  And are you aware of other companies that require

 3 their employees to file non-disclosures?

 4 MS. HELDMYER:  Objection, relevance, Your Honor.

 5 THE COURT:  Sustained.

 6 BY MR. RICHEY: 

 7 Q. Have you ever had to sign a non-disclosure for any other

 8 company you worked with?

 9 MS. HELDMYER:  Objection, relevance, Your Honor.

10 THE COURT:  Sustained.

11 BY MR. RICHEY: 

12 Q. Did you think that it was strange that you had to sign this

13 non-disclosure?

14 A. I was uncomfortable signing it, I guess, just because of

15 not having a full understanding of what it said.

16 Q. Okay.

17 Now, you had mentioned before that you were there about a

18 year-and-a-half, or two years and a half that you worked there?

19 A. Yes, two-and-a-half.

20 Q. And about in the middle of that is when this raid occurred,

21 April of 2004?

22 A. (Nods head.)

23 Q. Was that a yes?

24 A. Yes.  Yes.

25 Q. And then after that raid, I believe you said that you had
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 2 after that, right?

 3 A. Yes.

 4 Q. So the fear that you felt after that wasn't enough to make

 5 you say I'm not coming back?

 6 A. No.

 7 Q. Now, about this raid, you said that you came in late that

 8 day, right?

 9 A. Yes.

10 Q. And that was about 9:30?

11 A. Yes, I believe so.

12 Q. What did you see when you drove in?

13 A. A lot of activity going from one building to another,

14 people with bulletproof vests on, computers being taken out of

15 buildings, just a lot of activity going on.

16 Q. Okay.  So you saw a lot of people moving around.  What

17 happened to you when you drove up?

18 A. I was told where to park and then I was ushered into a

19 building to be questioned.

20 Q. Who ushered you in, do you know?

21 A. A male and I was taken to be interviewed by a female.

22 Q. Did the male identify himself?

23 A. I'm sure he probably did.

24 Q. Did he say who he worked for?

25 A. Yes, I believe so.  And I'm sorry.  It's been so long.  I
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 2 Q. And who did he work for?

 3 A. The IRS.

 4 Q. Okay.  He was wearing a bulletproof vest?

 5 A. Correct.

 6 Q. Did he have a weapon on him?

 7 A. I don't know.

 8 Q. And did he tell you that you had to go there or did he say

 9 you're free to go?

10 A. No.  He just told me where to park and he just led me, he

11 said go into this building.

12 Q. And where you went in, were you by yourself?

13 A. Yes.

14 Q. Was it a building that you were familiar with?

15 A. Yes.

16 Q. Which building was it?

17 A. It was the main building where the secretary sits.

18 Q. Okay.  And no one else was in there when you were ushered

19 in?

20 A. Not in that particular building, there is a wall where

21 another room is and there was a lot of activity in that room

22 with other IRS people in that building, but where I was, it was

23 just me and the female who was interviewing me.

24 Q. Okay.  And did she, this female, did she tell you who she

25 was?
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 2 Q. Do you remember who it was?

 3 A. No, I'm sorry.  It's been too long.

 4 Q. Do you know who she worked with?

 5 A. Again, my assumption is the IRS.  It's just been so long to

 6 remember to say for sure.  I'm sorry.  I just don't recall.

 7 Q. Okay.  So what happened when you were taken into the room?

 8 A. She questioned me.

 9 Q. I'm sorry.  Was she already there in the room waiting for

10 you?

11 A. I'm not certain.  I don't know if they got her, oh, okay, I

12 do remember.  I think they took me in, the best I remember, and

13 sat me down, and then they went and found her and brought her

14 in.

15 Q. So you were sitting alone during that time?

16 A. Yes.

17 Q. Did you feel like you could get up and leave if you wanted

18 to?

19 A. No.

20 Q. Why not?

21 A. It was just a very frightening experience.  No, I didn't

22 feel like I could get up and leave.

23 Q. Okay.  And so then you were asked questions by the IRS

24 officer?

25 A. Right.
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 2 A. They asked who I was, where I lived, why I was there.  I

 3 answered that I was employed there.  They asked if I filed,

 4 they asked a lot of personal questions, if I filed my taxes and

 5 then they asked very similar questions that I've been asked

 6 today, a lot of which the answers I didn't know --

 7 Q. Okay.

 8 A. -- about the ministry.

 9 Q. And how long do you think -- I mean, you said before that

10 you were there about an hour or hour and a half.  Was that the

11 whole time that you were being questioned, for about an hour or

12 hour and a half?

13 A. No.  I wasn't being questioned that long.  To the best of

14 my recollection, I believe I was on the property that long.

15 The questioning seemed to last quite awhile, and again, it's

16 been awhile.  I mean, it's been so long, I can't say if it was

17 30 minutes or whatever, but it seemed like it went on for some

18 time.

19 Q. How did you feel during that time?

20 A. I was very nervous.  I had just never been involved.  I was

21 very nervous and just not certain what I should do, and I just

22 tried to answer the questions that they were asking, but yet, I

23 felt very intimidated and I was just nervous.

24 Q. Okay.  So after the questioning ended, then what happened?

25 A. They said I was free to go.
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 2 A. Yes.

 3 Q. Okay.  So you were there for about an hour, hour and a half

 4 and during that whole time you were by yourself or being

 5 questioned by an IRS officer?

 6 A. Yes, right.

 7 Q. You never saw any of the missionaries or Mr. Hovind or Mrs.

 8 Hovind during that point?

 9 A. Yes, I saw one, the park -- I forget his title.  I saw

10 another gentleman being handcuffed right outside the window,

11 and it was very disturbing knowing the type of demeanor he has

12 and he's a kind, peaceful fellow and he's over a car being

13 handcuffed.

14 Q. Did anything else happen while you were there?

15 A. No.  Just as I said before, a lot of activity.

16 Q. Okay.  And then you did leave after the questioning?

17 A. Yes.

18 Q. But you did come back the next day?

19 A. Yes.

20 Q. What time did you return the next day?

21 A. My usual time, which would have been anywhere from maybe

22 7:15 to 8:00.

23 Q. Was the IRS still there then?

24 A. No.

25 Q. So everything had kind of cleared up?
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 2 MR. RICHEY:  I will pass the witness, Your Honor.

 3 THE COURT:  Thank you.  Mr. Barringer.

 4 MR. BARRINGER:  I have no questions, Your Honor.

 5 THE COURT:  You have no questions?

 6 MR. BARRINGER:  No questions.

 7 THE COURT:  Ms. Heldmyer, any redirect?

 8 MS. HELDMYER:  Very briefly Your Honor.

 9 REDIRECT EXAMINATION 

10 BY MS. HELDMYER: 

11 Q. Ms. Cooksey, you said that there were occasions when

12 materials were actually donated?

13 A. Yes.

14 Q. Do you know which materials they were?

15 A. There is no way that I would have ever known exactly what

16 was donated, but the things that I knew about would have been

17 videos, the teaching on creation.

18 Q. Mr. Hovind's videos?

19 A. Correct.

20 Q. What about things like the books from other authors other

21 than Mr. Hovind, would they have been donated?

22 A. It could have been, but the things I had knowledge of were

23 actually the videos.

24 Q. Do you know whether or not the CSE donated some of their

25 earlier versions of the teachings to the prisons?
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 2 MS. HELDMYER:  That's all I have.  Thank you very

 3 much, Ms. Cooksey.

 4 THE COURT:  Ms. Cooksey, you may step down.

 5 You may call your next witness.

 6 MS. HELDMYER:  Margaret Powe.

 7 THE CLERK:  Do you solemnly swear that the testimony

 8 that you shall give will be the truth, the whole truth and

 9 nothing but the truth so help you God?

10 THE WITNESS:  I do.

11 M.C. POWE, GOVERNMENT'S  WITNESS. 

12 THE CLERK:  Be seated.  Please state your full name

13 and spell your last name for the record.

14 THE WITNESS:  My name is M. C. Powe, P-O-W-E.

15 THE COURT:  All right.

16 Ms. Heldmyer?

17 MS. HELDMYER:  Thank you, Your Honor.

18 DIRECT EXAMINATION 

19 BY MS. HELDMYER: 

20 Q. Good afternoon, Ms. Powe.

21 A. Hi.

22 Q. Who do you work for?

23 A. I'm employed with the Department of Treasury with the

24 Internal Revenue Service.

25 Q. What do you do for the Internal Revenue Service? 
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 2 Mobile, Alabama post of duty. 

 3 Q. What does a collections manager do?

 4 A. Supervise the collection group of employees, the revenue

 5 officer groups.

 6 Q. How long have you been in Mobile as a supervisor?

 7 A. I was promoted to the supervisory position in February of

 8 2006.

 9 Q. And prior to that, what did you do?

10 A. I was a revenue officer in the capacity of an employee.  I

11 guess, you would call it a bargaining unit employee, not a

12 managing employee.

13 Q. Where?

14 A. In Mobile.

15 Q. How long have you been in Mobile?

16 A. I have been in different post of duties since I got to

17 Mobile.  I reported to Mobile in July of 1996, but I have been

18 in New Orleans and in Gulfport, Mississippi and then returned

19 back to Mobile in 2002.

20 Q. Where were you in the beginning of 1996?

21 A. In the Pensacola post of duty.

22 Q. In what position?

23 A. As a revenue officer.

24 Q. Would you please describe for the ladies and gentlemen of

25 the jury what a revenue officer is?
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 2 cases that are assigned to them by the local manager regarding

 3 taxpayers who have unpaid tax liabilities or unfiled tax

 4 returns.  We secure those returns, if possible, and we secure

 5 the payment of the liability, if possible.  Sometimes with the

 6 cooperation of the taxpayer; sometimes if we have to take and

 7 force collection action, we do that as well.

 8 Q. What kind of powers do you have to do that, to enforce

 9 collection actions?

10 A. Basically, the Internal Revenue Service Code gives the

11 Secretary of the Treasury the authority to levy when the

12 taxpayer fails to pay when payment is demanded. 

13 Q. What is a levy?

14 A. There is -- it's actually a document we use to attach

15 assets such as income and also property, vehicles, real state,

16 bank accounts, wages, and that type of thing.

17 Q. At some point in time, Ms. Powe, did you receive something

18 that involved the taxpayer by the name Kent E. Hovind?

19 A. Yes.

20 Q. Do you recall when you received that?

21 A. It would have been around early 1996.

22 Q. What were the circumstances surrounding his status at the

23 time you received the case?

24 A. His case involved unfiled returns and where substitute

25 returns had been prepared by the Internal Revenue Service and
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 2 Q. Do you remember how much they were?

 3 A. Not the exact amount, no.

 4 Q. Approximately?

 5 A. No.

 6 Q. You said that this was someone who did not file; is that

 7 correct?

 8 A. There were unfiled returns on Mr. Hovind, yes.

 9 Q. Are we talking about income tax returns?

10 A. 1040 individual income tax returns.

11 Q. What happens in the IRS when someone does not file an

12 income tax return?

13 A. The Internal Revenue Service Code IRSC 6020b gives the

14 Internal Revenue Service the authority to file the return for

15 the taxpayer if he fails to comply with the filing

16 requirements.

17 Q. Is that what happened here?

18 A. Yes.

19 Q. So when the case came to you, had that already been done?

20 A. Yes.

21 Q. So when it was assigned to you, your job was to do what?

22 A. Okay.  Just to go back a little bit, the code section where

23 we had prepared the returns for him, had been completed on some

24 periods, not on all the tax years, so we did have some

25 balance-due assessments and there were still some unfiled
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 2 also secure the additional returns and collect on them as well.

 3 Q. Tell us what an assessment is.

 4 A. A balance due, I'm sorry.  I don't mean to talk lingo.

 5 Q. That's quite all right.  I'll just stop and ask you what it

 6 means when you do.

 7 What is the first thing you did when you got this case?

 8 A. I reviewed the prior history.  It indicated that Mr. Hovind

 9 had refused to file and pay the tax liability.

10 Q. What did you do next?

11 A. Made arrangements to have another RO accompany me to his

12 house.  We went to his house to secure the full payment of the

13 tax liability and the returns.

14 Q. When did you go to his house?

15 A. I don't know the exact date.  It was probably around

16 February of -- January or February of '96.

17 Q. Did you speak with anyone when you went to his house?

18 A. There was a female subject at the house who identified

19 herself as his wife.

20 Q. Did you speak with her?

21 A. Yes, I did.

22 Q. Did you ask her any questions?

23 A. I tried to get some information from her and she told me

24 that I should get that information from her husband, that he

25 was out of town, that he was an evangelist, Dr. Dino, that he
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 2 income information from her and she didn't want to provide that

 3 information to me.  She said I needed to get it from him.  So I

 4 left an appointment letter, a summons, and his taxpayer rights

 5 with her.

 6 Q. What is a summons?

 7 A. That is an order to appear.  Basically, it was asking him

 8 to appear before me to answer the questions I had regarding his

 9 tax liability and his unfiled returns.

10 Q. Is that a legal ability that you have to issue summons and

11 to require people to appear?

12 A. Yes.

13 Q. So you left a summons with Mrs. Hovind?

14 A. Yes.

15 Q. And you said "taxpayer rights"?

16 A. Yes.

17 Q. What does that mean?

18 A. Tax payers are entitled to representation.  They are

19 entitled to be treated fairly, professionally, and courteously,

20 and it's basically a publication that explains those rights to

21 them.

22 Q. What were your next steps in your attempts to collect

23 taxes?

24 A. Basically, I had scheduled an appointment for him on the

25 summons and I was pretty much to wait for him to appear.  I
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 2 history.

 3 Q. Would that help refresh your recollection?

 4 A. Yes.

 5 MS. HELDMYER:  If I may, Your Honor, just to show --

 6 use the presenter to show Ms. Powe her investigative history to

 7 refresh her recollection.

 8 BY MS. HELDMYER: 

 9 Q. We'll start with that and you tell me when to move.

10 A. We went to his house and talked to his wife.

11 MR. RICHEY:  Objection, Your Honor, she's reading.

12 THE COURT:  Don't read.

13 MS. HELDMYER:  Just take a look and let it refresh

14 your recollection and when it does, if it does, I'll remove it

15 and then I'll ask you questions.  All right.  So just review it

16 now.

17 THE WITNESS:  All right.  I think I am clear.

18 MS. HELDMYER:  Okay.

19 BY MS. HELDMYER: 

20 Q. So what happened next?

21 A. Can I take you back to his house?

22 Q. Sure?

23 A. Because when we walked up to his house, we passed by a

24 window and there was a sign in the window that indicated that

25 if you wanted to enter his residence that you would be subject
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 2 something to the affect of to all law enforcement types, it

 3 made me wonder if he had not had some problems with local law

 4 enforcement, so my next step was to go to local law enforcement

 5 to see if they were familiar with him.

 6 Q. After you did that -- don't tell me what local law

 7 enforcement may or may not have said, what is your next step?

 8 A. Can I see the history again?

 9 Q. Yes, certainly.  I understand this is a long time ago.

10 A. It was ten years ago.

11 Q. Tell me when you want me to scoot it down.

12 A. Okay.  Can you go down?  All right.  I mean, I'm clear.

13 Q. Okay.  What happened next, after your contact with law

14 enforcement?

15 A. After my contact with law enforcement, I did go and talk to

16 our criminal investigation division to see if they were

17 familiar with the taxpayer as well.  Because of the sign in the

18 window, I had some concerns about safety, and I requested that

19 they assist if I had to go back to his residence.

20 Q. Did you at some point in time go back to his residence?

21 A. Yes, I did.

22 Q. What was that, do you remember?

23 A. I don't recall the exact date, but it would be in my

24 history.  When I talked to the criminal investigation division,

25 they did some checking and they had some concerns as well and
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 2 there might be a possibility that he might move his assets

 3 beyond our reach and so I discussed the case with my group

 4 manager and our branch chief and our special procedures

 5 department, and we decided that we might have a jeopardy

 6 situation, so the next time I went to the taxpayer's residence,

 7 we conducted a seizure of some of his assets to resolve the tax

 8 liability.

 9 Q. When you say that "you had a jeopardy situation," what do

10 you mean?

11 A. A jeopardy situation can come into play when the Internal

12 Revenue Service feels that the taxpayer may put his assets

13 beyond our reach.

14 Q. Prior to that, do you recall getting a letter from

15 Mr. Hovind?

16 A. I do recall getting correspondence from him.

17 Q. Let me show you what's been marked for identification

18 purposes, not yet admitted, as Government's Exhibit OBS dash 8.

19 THE COURT:  Did you say dash eight? 

20 MS. HELDMYER:  Eight.

21 BY MS. HELDMYER: 

22 Q. Here's the first page of that document, Ms. Powe.  Here's

23 the second page and here's the third page.

24 A. Yes.  I recall getting correspondence from Dr. Hovind

25 regarding his not confirming or denying that he was a taxpayer.
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 2 into evidence.

 3 MR. RICHEY:  Objection as to foundation on this

 4 particular document.

 5 MS. HELDMYER:  May we approach, Your Honor?

 6 THE COURT:  Yes, please.

 7 (At the bench:

 8 THE COURT:  Let me see the document.  What's --

 9 MR. RICHEY:  I don't have a problem.  I just think she

10 hasn't properly laid the foundation.  She said she received

11 some correspondence.  She never identified that she received

12 this.

13 THE COURT:  It is addressed to her.

14 MS. HELDMYER:  Your Honor, it's more than that.  We

15 got this out of the search warrant as well.

16 MR. RICHEY:  It's not signed by her, but still, all

17 she needs to do is say, yes, she received this and that's fine.

18 THE COURT:  Can you ask her that question?

19 MS. HELDMYER:  Your Honor, she doesn't remember

20 specifically.  She checked her notes and she has this

21 information in her notes in her investigative history.  It's

22 been ten years.  She doesn't specifically remember receiving

23 this particular letter.  She knows she received correspondence

24 and received this information that's in this.

25 THE COURT:  You can admit it through her.  The
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 2 questions that she can't possibly know the answer to if she

 3 doesn't remember receiving the letter.  You can admit it

 4 through her and she can read it.

 5 MS. HELDMYER:  The information that's contained in the

 6 letter is in her report.

 7 THE COURT:  That may be the foundation you need to lay

 8 to get her to say that on the record.  The objection is

 9 overruled.  You can do that.

10 (Bench conference concluded.) 

11 THE COURT:  You may proceed.

12 MS. HELDMYER:  Thank you, Your Honor.

13 BY MS. HELDMYER: 

14 Q. Ms. Powe, this is the letter we were talking about a few

15 minutes ago.  You have reviewed this particular letter,

16 correct?

17 A. Yes, I have.

18 Q. And do you remember receiving the information from

19 Mr. Hovind that is contained in this letter?

20 A. I recall it based upon the history I also reviewed.  I can

21 recall the letter from my case history.  I document it when I

22 received it.

23 Q. When you received it, and generally what it contained?

24 A. Yes.

25 MS. HELDMYER:  We would, again, offer OBS-8, Your



Powe - Direct    168
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 2 THE COURT:  That exhibit, OBS-8 will be admitted.

 3 MS. HELDMYER:  Thank you, Your Honor.

 4 BY MS. HELDMYER: 

 5 Q. Now, I'm going to skip to the back here because there is no

 6 date on the front page, so we can take a look to see when

 7 Mr. Hovind says that he signed this document, which is

 8 February 1st of 1996, and he signs it "Kent E. Hovind, without

 9 prejudice."

10 Does that correspond with your notes as to when you may

11 have received it, approximately?

12 A. Yes.

13 Q. Let me go back to the first page from Kent Hovind to the

14 Department of Treasury and specifically, to you, "Re: Form 6638

15 summons income tax return." 

16 What is Form 6638?

17 A. That is the summons document that I left at his residence.

18 Q. Was that the one that ordered him to come and see you on a

19 particular day?

20 A. Yes, it is.

21 Q. I'm going to zoom in so you can read it.  All right.  Would

22 you please start reading at the top and I will tell you when to

23 stop?

24 A. "I, Kent Hovind, am somewhat confused after doing some

25 research on the IRS Code and the numbers on the forms you are
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 2 "For instance, this summons indicates that you assume that

 3 I am a taxpayer per the IRS code.  Sir, I am a preacher of the

 4 gospel of Jesus Christ and that is my full-time vocation, which

 5 is not an excise taxable activity.  You are assuming that I

 6 receive income and that tax is due on this income.  I cannot

 7 confirm nor deny that I receive income, nor that I am a

 8 taxpayer per the IRS Code.  However, if you have determined

 9 that I am a taxpayer, I demand that you provide me with the

10 regulations of the IRS Code that make me a taxpayer.

11 "I also demand that you produce the treasury delegation

12 order, per U.S. Supreme Court rulings, that give you the

13 delegated authority to begin an investigation on me, Kent

14 Hovind.

15 "Also, the form you are suggesting I file, 1040 per the IRS

16 Code is for federal employees.  I am not a federal employee.

17 My standing, as far as I can determine from the code, is as a

18 nonresident alien to the federal government, and I cannot find

19 any forms for filing as this type of being.

20 "Can you send me the forms for a nonresident alien?  Please

21 help me, as I intend to pay all lawful taxes applicable to me.

22 Would you please send me the determining documents or

23 regulations that make me liable for the taxes you assume I owe.

24 It would be most helpful to me to help clear up this matter."

25 Q. Just stop just one second.
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 2 A. "I need the above named information to help determine from

 3 the tax code if I am liable for the taxes stated in your

 4 summons.  I am not a tax protester.  However, as a steward over

 5 the property and funds that the Lord supplies to me, I must not

 6 carelessly dispense funds, but must determine without a doubt

 7 that a debt is owed.

 8 "In the IRS Code implementing regulations, your authority

 9 to seize property and levy is under Chapter 27 for the Bureau

10 of Alcohol and Tobacco and Firearms.  For the record, I am not

11 now, nor have I ever been, involved in any of these businesses

12 or --

13 Q. Hang on one second.

14 A. "-- or ventures.  If your records indicate otherwise, they

15 are mistaken and I request a copy of them so I can perfect the

16 record.  I appreciate your cooperation in this matter.

17 "If I do not have a response within ten days of receipt of

18 this response, I will consider this matter closed and that I am

19 correct in my assumption that I don't owe the taxes that you

20 assume I do and that my standing is correct."

21 Q. That was dated February 1st.  I'm assuming that you

22 received it at some point around that time.  Did you respond to

23 that letter?

24 A. No, I did not.

25 Q. And did you have a date set up for Mr. Hovind to come and
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 2 A. Yes, he was to be in my office on the 13th, which was

 3 shortly after the date of his letter.

 4 Q. All right.  Did you have intention of discussing the matter

 5 with him at that meeting?

 6 A. I did.

 7 Q. Did Mr. Hovind show up for his meeting?

 8 A. No, he did not.

 9 Q. What was your next step?

10 A. I referred the summons for enforcement action.

11 Q. What does that mean?

12 A. Basically, there are penalties when a taxpayer fails to

13 comply with a request to appear, and I contacted our district

14 counsel to have them bring a case to court, to have him brought

15 into court to explain to the Court why he failed to appear.

16 Q. Now, you indicated at some point in time you went back to

17 his property, correct?

18 A. Yes.

19 Q. Do you recall when that was?

20 A. Not the exact date.

21 Q. Approximately?

22 A. It would be in my history.  February, March of '96.

23 Q. Let me show you just to refresh your recollection, I think

24 maybe we're talking about. . .

25 A. It would have been before this.  Okay.  Right there.  It



Powe - Direct    172

 1 was on February the 16th.  2 : 1 0 P M

 2 Q. Okay.  So that refreshes your recollection?

 3 A. Yes.

 4 Q. What happened on February 16th?

 5 A. We went to the taxpayer's residence to secure full payment

 6 of the tax liability, fully prepared to take seizure action if

 7 necessary.  The criminal investigation unit did assist, along

 8 with the sheriff's department also assisted.

 9 We went to the taxpayer's address again.  His wife answered

10 the door and I asked for the full payment of the tax liability

11 and she indicated that her husband was not at home, and I

12 explained to her that under the authority of the Internal

13 Revenue Service code that we were taking possession of their

14 vehicles.  We were seizing their vehicles.

15 Q. How did she respond?

16 A. She had -- I was present, a CID was present, and the deputy

17 sheriff was present and she looked to the sheriff's deputy and

18 she asked him if I could do that.

19 Q. What was she told?

20 A. He told her that I could.

21 Q. And did you take those vehicles?

22 A. We did.

23 Q. Did you, some time thereafter, receive some correspondence

24 from Mr. Hovind?

25 A. Yes.
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 2 A. It was February 20th, he had a sheriff deputy serve me with

 3 papers regarding a lawsuit.

 4 Q. Do you remember what the lawsuit -- what he called the

 5 lawsuit?

 6 A. Something to do with -- 

 7 THE COURT:  Excuse me, what who called the lawsuit?

 8 MS. HELDMYER:  What the lawsuit was called, what the

 9 document was called.  I'm sorry, that was inartful.

10 THE WITNESS:  I don't remember the exact wording of

11 it.  It was something to do with invalid levy, but I did

12 document it in my history.

13 It was called an "acervation of invalid lien and

14 levy."

15 BY MS. HELDMYER: 

16 Q. Do you know what that means?

17 A. No.

18 Q. What action did you take, if any, based upon this document?

19 A. Our requirements are that we advise counsel any time that

20 we're served with documents of this nature and that's what I

21 did.  I contacted our district counsel and they referred me to

22 the Department of Justice.

23 Q. For representation?

24 A. Yes.

25 Q. And at some point in time, did individuals try to visit you
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 2 A. Yes.

 3 Q. What happened?

 4 A. Mr. Hovind and his son and a third party came to the

 5 office.  The son, his name was Eric.  The third party, I don't

 6 recall his name.  The son had a video camera when he came to

 7 the office.  He was told that he could not videotape inside the

 8 Internal Revenue office and so he put the lens cap over the

 9 video camera, and they proceeded to the conference room to talk

10 to me.

11 We sat down and Mr. Hovind asked his son if I was the

12 person that came to his house and his son attested to the fact

13 that I was.  And he started to tell me about correspondence

14 that he had been sending to the Internal Revenue Service and

15 showed me certified mail receipts showing me where he had sent

16 documents to the Internal Revenue Service, and he demanded that

17 I return his vehicles to him, and basically, I was not

18 returning his vehicles to him.

19 He also, without my knowledge, had the audio going on the

20 tape.  I didn't know that it was going, but he did, and so he

21 did go ahead and tell me that he was recording the conversation

22 at some point during the interview, and I asked that we

23 reschedule because I required notice.  The service does require

24 a taxpayer notify the service if they are going to record the

25 interview.  They can record, but we have to have proper notice
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 2 and I preferred to have my own and I said no, he could not

 3 record.  He continued on to say that he was going to say what

 4 he came to say, and I basically told him that I would leave the

 5 interview and I walked out.

 6 Q. Was there any mention of a lawsuit during that meeting?

 7 A. Yes, there was.  He threatened to bring criminal charges

 8 against me if I didn't return his vehicles.

 9 Q. Did he give you a time frame?

10 A. I don't recall a time frame.  He had given me a time frame

11 previously on a telephone conversation where he had requested

12 that I see him at a certain, on a certain time, and it was the

13 day that he called, he was demanding that I see him before

14 10:00.

15 Q. Would your notes refresh your recollection as to whether he

16 gave you a deadline?

17 A. Just a second.  He wanted me to release his assets within

18 24 hours.

19 Q. So at some point in time, you ended that meeting, correct?

20 A. Yes.

21 Q. How did you leave it with Mr. Hovind, did you try to set up

22 another appointment?

23 A. No.

24 Q. You said that there had been something prior to this where

25 Mr. Hovind tried to contact you and set up an appointment?
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 2 him an appointment that day before 10:00, and I had a meeting

 3 or some meetings that day that were going to extend past

 4 10:00 and I could not accommodate him.  I offered him a later

 5 appointment and he told me that he was leaving town or had

 6 another meeting himself that afternoon, so he couldn't meet me

 7 anytime later than 10:00.  And he had served me with paperwork,

 8 something to the effect that he had served me with paperwork,

 9 and I only had until 10:00, and if I didn't see him before

10 10:00, that he would sue me in criminal court.

11 Q. Did you, at some point in time, learn that Mr. Hovind was

12 tape recording that conversation without your knowledge?

13 A. I learned about it when the criminal investigation division

14 contacted me.  I listened to the tape back in September, this

15 past September.  I did not know it before then.

16 Q. All right.

17 And have you had the opportunity to look at an item that is

18 labeled OBS43-B, as in boy?

19 A. Yes, my initials are on it.  That's the tape where he

20 threatened to sue me.

21 Q. And do -- your initials on the exhibit number, does that

22 indicate that you listened to this particular tape and it

23 accurately represents, from your memory, the conversation that

24 you had with Mr. Hovind that day?

25 A. Yes.
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 2 into evidence.

 3 THE COURT:  Any objection?

 4 MR. RICHEY:  No, Your Honor.

 5 THE COURT:  OBS43-B is admitted into evidence.

 6 MS. HELDMYER:  May we publish it, Your Honor?

 7 THE COURT:  Yes.

 8 Mr. Perreault, if you don't hear this, wave your hand

 9 and let me know.

10 (Government's Exhibit OBS 43-B, a tape recording, was

11 played.)

12 THE COURT:  Can you all hear?

13 THE JURY:  Yes. 

14 MS. HELDMYER:  Thank you.

15 BY MS. HELDMYER: 

16 Q. All right.

17 Ms. Powe, did he, in fact, sue you?

18 A. Yes, he did.

19 Q. And did he sue other individuals as well?

20 A. Yes, he did.

21 MS. HELDMYER:  Your Honor, I have a series of

22 certified documents that I would ask to be admitted at this

23 time.  They are certified court records and they are

24 Government's Exhibits OBS80-A, B, C, D, F, G, H, I, J, and K.

25 THE COURT:  Mr. Richey, any objection?
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 2 THE COURT:  Mr. Barringer?

 3 MR. BARRINGER:  No, Your Honor.

 4 THE COURT:  A, B, C, D, F, G, H, I, J, and K will be

 5 admitted.

 6 MS. HELDMYER:  Thank you, Your Honor.

 7 MR. RICHEY:  That was not E; is that correct?

 8 MS. HELDMYER:  Not E.

 9 BY MS. HELDMYER: 

10 Q. All right.  

11 Ms. Powe, let me show you what's been admitted into

12 evidence as OBS80-A; can you see that?

13 A. Yes.

14 Q. This is a case that was filed in federal court, 3:96cv579;

15 do you see that?

16 A. Yes.

17 Q. Okay.  This is Mr. Hovind versus a C. Kelly.  Who is that?

18 A. That's the revenue officer who took over his case when I

19 moved on to the Mobile office.

20 Q. M.C. Powe is you?

21 A. That's correct.

22 Q. Randal Wright, who is that?

23 A. That's the collection group manager in the Pensacola post

24 of duty.

25 Q. Then three sheriffs -- two sheriffs' deputies and the
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 2 A. Uh-huh.

 3 Q. And John and Jane Doe's, one through ten; do you know who

 4 they are?

 5 A. No.

 6 Q. Now, this is entitled -- filed by Mr. Hovind and entitled

 7 "United States District Court" and "united" is not capitalized.

 8 Do you know why?

 9 A. Something in the correspondence that he sent me, he would

10 tell me that he was a citizen of these United States, with a

11 little U, not the capital U, I really don't know what that

12 means in particular, but he would use the little U.

13 Q. Next page says "facts," and I hate to do this to you, but

14 I'm going to ask you to read that for me.

15 A. Okay.

16 MR. RICHEY:  Your Honor, could I object?

17 THE COURT:  You can.

18 MR. RICHEY:  As to the relevance of the defendant

19 reading every word in the document.

20 THE COURT:  The defendant is not reading.

21 MR. RICHEY:  I'm sorry, the witness.

22 THE COURT:  It's the witness.

23 MS. HELDMYER:  I tried to summarize before.  I can

24 summarize it again.  He objected before --

25 MR. RICHEY:  I'd like the witness to summarize it.
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 2 this.  She can read it and then you'll understand why she can't

 3 summarize it.

 4 Go ahead.  Objection is overruled.

 5 THE WITNESS:  "One, without due process of law under

 6 the 5th and 14th AUSC -- with a little U -- plaintiff was

 7 injured by the action of all defendants.  Pursuant to the

 8 neglect to due process, plaintiff states:  Defendants, in

 9 violation of the 4th, 5th, 7th, and 14th Amendments, with

10 knowledge of the law, conspiracy, collusion, perjury of oath

11 without a 4th Amendment warrant, entered onto defendant's

12 property and unlawfully by force removed plaintiff's

13 possessions.  The acts committed at this point in time to the

14 plaintiffs titled above in Florida, state of the United States

15 of America, are under the collusion of Title 28 Chapter 85

16 U.S.C.A. 1359 of the admiralty --

17 BY MS. HELDMYER: 

18 Q. Admiralty?

19 A. "-- maritime and administration jurisdiction supported with

20 the gold fringe and American flag with the gold braid and a

21 gold eagle or gold spear or gold ball atop the flagpole, will

22 establish the jurisdiction of the admiralty, maritime, or

23 administration jurisdiction.  This type of flag is described in

24 the Army regulation 1990 November Section 840-10, Chapter 2-1

25 (a,b) and Chapters 2-5 (a, b, and c)  Note terms: treason,
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 2 America Constitution.

 3 "Two, the right to a common law court, pursuant to FRCP

 4 Rule 38(A), is under the 7A, little U.S.C. and shall be

 5 preserved, states, 'the constitution of the United States of

 6 America describes the jurisdiction of the Court by the American

 7 flag of peace under Title IV, United States Code 1, Section (1)

 8 (2).  This flag is described as red, white, and blue with a

 9 star to represent each state of the union on a field of blue

10 and stripes of red and white, horizontally placed in

11 alteration.

12 "Under the jurisdiction of the American flag of peace, the

13 United States Constitution is alive and well and all rights are

14 preserved.  People are innocent until proven guilty.  The

15 jurisdiction under the law of the flag pursuant to the American

16 flag Title IV USC 1 is the factor upon which all citizens and

17 party rights are guaranteed."

18 MS. HELDMYER:  I'm not going to have you read

19 paragraph three.  I'm just going to leave it up here for just a

20 second so it can be perused by the jury so we can move on.

21 THE COURT:  Let me ask the jury, can you all read it

22 from where you are?

23 THE JURY:  (Nods head.)

24 MR. RICHEY:  Your Honor, while this is on the screen,

25 can I have a side bar?
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 2 (At the bench:

 3 MR. RICHEY:  Your Honor, if there is going to be some

 4 questions about this document that would be pertinent.

 5 However, just having the witness read every document, we've got

 6 nine documents that she's just introduced.  If the witness is

 7 going to do this with every one, it is a waste of the Court's

 8 and jury's and everyone's time.

 9 THE COURT:  I might agree with you if the documents

10 were not so unintelligible, but there is no way this prosecutor

11 can summarize or try to explain what this language means or the

12 intent of the language.  The only way that can be done is to be

13 simply read to the jury and if that's what the prosecution

14 wants to do in the presentation of its case, then that's what

15 they are allowed to do.  You're not going to allow, they are to

16 interpret it.

17 MR. RICHEY:  Not the prosecutor, the witness can.

18 THE COURT:  The witness can't interpret this, Mr.

19 Richey.  You might be able to interpret it, I can't interpret

20 it.  I mean, she can tell you what she thinks it means if you

21 want to allow the prosecutor to ask that question.  

22 MR. RICHEY:  The prosecutor can ask her, certainly,

23 what she thinks it means.

24 THE COURT:  Well, it's in evidence.  The witness can

25 read it.  I don't find that it's unnecessarily delaying the
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 2 other point, I'll certainly hear it.  At this juncture, it's

 3 overruled.

 4 (Bench conference concluded.) 

 5 THE COURT:  Ms. Heldmyer, please proceed.

 6 MS. HELDMYER:  Thank you, Your Honor.  Let me just

 7 scroll this up and this document -- sorry and we'll finish with

 8 this document.

 9 BY MS. HELDMYER: 

10 Q. Were you served with that document?

11 A. I don't recall being served, per se, myself.  The times

12 that I was actually sued, the documents were left.  At one

13 point, they were left at my office while I was on leave.  Other

14 times, they were sent to other offices and, of course, my name

15 was included in the listing that you saw.

16 It's my recollection that the taxpayer, Dr. Hovind, sued me

17 three times.  It could have been more.  It got to be where it

18 was just something that he seemed to do often.

19 Q. All right.  We're going to skip ahead here in this

20 particular lawsuit.

21 Did you get representation from the Department of Justice?

22 A. I did fill out the paperwork to secure representation and

23 the assistant U.S. attorney was assigned the case, yes.

24 Q. Do you recall what happened to this lawsuit, ultimately?

25 A. It is my understanding that it was dismissed.
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 2 I'm going to show you OBS80-K, I'm going to skip way ahead.

 3 Can you see that?

 4 A. Yes.

 5 Q. That's the heading on the paper on this particular document

 6 and this is an order.  This order is entered by Roger Vinson,

 7 district -- United States district judge, do you see that?

 8 A. Yes.

 9 Q. Okay.  Now, again, I'm not going to ask you to read the

10 whole thing, but if you would please read starting right there

11 for me?

12 A. "Pro se plaintiff, Kent E. Hovind, filed his original

13 complaint in this court on December 18th, 1996.  The defendants

14 filed two motions to dismiss and I granted both motions with

15 leave to amend on the ground that it was impossible to glean

16 from the plaintiff's complaint either a factual or legal basis

17 for a claim.

18 "Plaintiff filed an amended complaint on January 28th,

19 1997.  He, again, alleges jurisdiction under the American flag

20 of peace.  Apparently, plaintiff is alleging that the IRS

21 defendants, assisted by the deputy sheriff defendants, entered

22 his property -- and seized three automobiles and a trailer in

23 violation of his constitutional rights, while executing an IRS

24 tax lien.

25 Excuse me.
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 2 Code, Section 1985.  Defendants have again moved for dismissal

 3 of the amended complaint.  Although there are numerous

 4 deficiencies in the plaintiff's amended complaint, I need only

 5 address a few in order to rule on the present motions to

 6 dismiss.  In so ruling, I will liberally construe the

 7 allegations in plaintiff's complaint."

 8 Q. Okay.  We'll stop there for now.

 9 Will you remind us who the defendants are and who the

10 plaintiffs were in this case?

11 A. The defendants were myself and several of my coworkers, my

12 supervisor, Mr. Rate, Ms. Kelly, a couple of sheriff's

13 department -- I can't remember their names, one was my -- I

14 can't remember the other ones, and ten Jane and John Doe

15 defendants.

16 Q. Okay.  Read the first line of that paragraph there, please?

17 A. "First, plaintiff has failed to allege a claim under Title

18 42, United States Code, Section 1085 (sic), against either the

19 federal defendants or the state defendants."

20 Q. Let's read the first line of the next paragraph as well,

21 please. 

22 A. "Second, although I will assume plaintiff's claims against

23 the individual state defendants arise under Title 42, United

24 States Code, Section 1983, despite his failure to so allege,

25 plaintiff has not asserted a valid claim against the state
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 2 Q. First line of the first full paragraph, please?

 3 A. Even construing or third?

 4 Q. Yeah, actually, read this paragraph right there.  That

 5 first paragraph, please?

 6 A. "Even construing the complaints liberally, the plaintiff

 7 has failed to state a discernible cause of action.  It is

 8 difficult to determine from the complaint what plaintiff is

 9 complaining about, not to mention what each individual

10 defendant allegedly did to deprive plaintiff of his

11 constitutional rights.  Therefore, the individual state

12 defendants are entitled to have plaintiff's claims against them

13 dismissed."

14 Q. You indicated that that wasn't the only time that

15 Mr. Hovind sued you, correct?

16 A. No.  He sued me several times.

17 Q. Did any of them result in anything different from what we

18 just saw here, that is a dismissal of his complaints against

19 you?

20 A. It is my understanding they were all dismissed.

21 Q. How much was he suing you for, how much money?

22 A. $10 million, $5 million, sometimes it had five and

23 $10 million on it.

24 MR. RICHEY:  Could we have a time frame on these, Your

25 Honor, these other lawsuits?
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 2 MS. HELDMYER:  Certainly, Your Honor.  

 3 BY MS. HELDMYER: 

 4 Q. The time frame on the lawsuits, did they occur -- was that

 5 the first one that you can recall?

 6 A. The first one that I can recall was in, like, March of

 7 '96 and there was another one in December of '96.

 8 Q. Which is this one?

 9 A. And then the next one that I recall was some time in '97,

10 around March or so of '97.

11 Q. Did you, at some point in time, learn that Mr. Hovind had

12 declared bankruptcy?

13 A. Yes.

14 Q. How did you learn that?

15 A. When I seized his vehicles, he filed bankruptcy, and I'm

16 not sure exactly how I found out about it, but I did go to the

17 bankruptcy court and review his bankruptcy case file, and I did

18 attend the proceeding of the bankruptcy hearing.

19 Q. For what purpose did you attend the bankruptcy proceeding?

20 A. The Internal Revenue Service felt that Mr. Hovind simply

21 filed bankruptcy to avoid having to pay the tax liability, and

22 I proceeded to request the Court, through our counsel and

23 through the U.S. Attorney's Office, dismiss him from

24 bankruptcy.

25 Q. And your understanding of what ultimately happened to his
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 2 A. He was dismissed.

 3 Q. Now, would you please explain to the jury when you -- when

 4 you actually go to the extreme of actually taking people's

 5 property, is that something that you usually do right up front

 6 or is that something that you do as a last resort?

 7 A. We usually try to work with the taxpayer prior to taking

 8 enforced collection activity.  We usually try to get them to

 9 come in to resolve the liability where it's a win-win on both

10 sides.  However, the taxpayer failed to show up for that

11 particular appointment.

12 Q. Did you have any more discussions face-to-face with

13 Mr. Hovind after he declared bankruptcy?

14 A. I'm not sure when he came to the office, if it was before

15 or after he filed bankruptcy.

16 Q. Let me show you something that may refresh your

17 recollection.

18 MS. HELDMYER:  Your Honor, this is not in evidence.

19 BY MS. HELDMYER: 

20 Q. Start at the bottom of this page and I'll show you that.

21 A. Okay, I can't see the date opposite this.  I'm sorry.

22 Q. That was on the previous page.

23 A. Okay.

24 Q. Does that refresh your recollection?

25 A. This was a phone call.  This was not an actual face-to-face
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 2 Q. Does it refresh your recollection about that particular

 3 phone call?

 4 A. Yes.

 5 Q. Tell me about the phone call that you had with Mr. Hovind

 6 after bankruptcy?

 7 A. He had filed bankruptcy and it was a debtor-in-possession

 8 type of bankruptcy, so I know that a tax payer who files a

 9 debtor in possession, has to submit a plan to the bankruptcy

10 court as to how his creditors would be paid.  And I just,

11 therefore, concluded that he had reconciled himself with the

12 fact that he had a tax liability that he had to pay back and in

13 reviewing -- or that he had to pay, excuse me.

14 In reviewing the bankruptcy petition and his plan, he had

15 indicated that he was going to pay the tax liability.  He was

16 going to pay it at $15 a week, but that is a part of that

17 particular chapter of bankruptcy, that you will repay your

18 creditors.  We were the sole creditor listed in the bankruptcy.

19 Q. Did Mr. Hovind make any kind of comment to you about things

20 getting worse?

21 A. He said something to the effect that it was going to get

22 worse before it got better.

23 Q. How did you interpret that comment from Mr. Hovind?

24 A. I interpreted it as a threat that he was trying to extort

25 his vehicles back from the Internal Revenue Service by
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 2 Q. When did you say you left Pensacola for Mobile?

 3 A. July of 1996.

 4 Q. What was the status of this particular case when you left

 5 for Mobile?

 6 A. The vehicles were still under seizure in the possession of

 7 the Internal Revenue Service and the case was still pending, it

 8 was not resolved or settled as of yet.  When I went to the

 9 Mobile office, another employee, Ms. Kelly took over my

10 inventory, my cases.

11 Q. All right.  Thank you very much, Ms. Powe.  I have no

12 further questions.

13 THE COURT:  Mr. Richey?

14 MR. RICHEY:  Yes, Your Honor.

15 CROSS-EXAMINATION 

16 BY MR. RICHEY: 

17 Q. Good afternoon, Ms. Powe.

18 A. How are you doing?

19 Q. My name is Alan Richey and I represent Kent Hovind.

20 When you first were assigned this case, did it come to

21 you -- did you ask for it or it was just assigned to you, how

22 did it come to you?

23 A. It was assigned to me.  I don't specifically request case

24 assignments.  The manager determines the assignments.

25 Q. Okay.
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 2 returns prepared and assessment done.  You didn't do that, did

 3 you?

 4 A. No, I did not.

 5 Q. You didn't.  Okay.  But you stated that Code Section 6020b

 6 gives you the authority to prepare substitutes for returns; is

 7 that correct?

 8 A. Yes, it does.

 9 Q. Do you happen to have a copy of that with you?

10 A. I don't have it with me, no.

11 MS. HELDMYER:  Did you ask the Court to confer?

12 MR. RICHEY:  Certainly, Your Honor, could we have a

13 sidebar?

14 THE COURT:  I can't hear you.

15 MR. RICHEY:  We need to confer with the Court on a

16 matter, Your Honor.

17 THE COURT:  All right.

18 (At the bench:

19 MR. RICHEY:  This is a copy of Dr. Hovind's 1995, so

20 it would have been the current edition in 1996 of the Internal

21 Revenue Code, I just wanted to show her that provision of the

22 code.

23 THE COURT:  Okay.

24 MS. HELDMYER:  I don't know, Your Honor, whether

25 that's -- I mean, that's Dr. Hovind's code, I don't have
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 2 MR. RICHEY:  Do you have a current version?

 3 MS. HELDMYER:  I don't have a current version.

 4 THE COURT:  We certainly have a current version.

 5 MS. HELDMYER:  That's not the version that was --

 6 THE COURT:  Yeah, that would be the problem, but

 7 that's a matter for cross-examination.  You can point out that

 8 this came from Mr. Hovind.  We don't know if it's the official

 9 code or not.  I guess the problem that I foresee, what question

10 are you going to ask her?

11 MR. RICHEY:  I'm just going to ask her to make an

12 offer of proof, Your Honor, 6020b says that any person who

13 fails to make a return required by any Internal Revenue law, so

14 there has to be an underlying law.  The code portion itself

15 does not say they have authority to prepare a 1040.  If you

16 then look at the underlying regulations, 6020b, it says, "The

17 secretary or his delegate may prepare certain forms," and then

18 the delegation order underneath that, lists out the specific

19 forms that a delegate is authorized to prepare.

20 THE COURT:  Okay.  And. . .

21 MR. RICHEY:  And Form 1040 is not on that.  I don't

22 have the documentation with me, but I can get it by tomorrow.

23 THE COURT:  Well, she's here today.

24 MR. RICHEY:  Right.

25 THE COURT:  I mean, perhaps you can have her read
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 2 already testified that the code gives her the authority to do

 3 what she did, but -- and I'm sure you recognize what you might

 4 be inviting by asking this line of questioning.

 5 MR. RICHEY:  Yes.

 6 THE COURT:  Because the government has at its disposal

 7 people who are experts on the code.  I'll allow you to have her

 8 read that provision, but other than that in terms of it gives

 9 her the authority, that's as far as we'll go.

10 MS. HELDMYER:  That's the subject of the motion in

11 limine and I've provided copies and it hasn't had time to get

12 filed.

13 THE COURT:  I haven't had time to read it.

14 MS. HELDMYER:  Just to let the Court know that is one

15 of the subjects of the motion in limine because we do not

16 believe they have any right or ability to argue to put in

17 evidence the code sections or to argue that the code is

18 unconstitutional or unwise.

19 THE COURT:  We're not going to go there.

20 MR. RICHEY:  That's absolutely not where I'm going.  I

21 am merely pointing out what the code says, but then what the

22 regulations and the delegation order they are under provides.

23 THE COURT:  But in doing that, you are, in essence,

24 challenging the code; are you not?

25 MR. RICHEY:  No, I'm not.
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 2 MR. RICHEY:  Her interpretation of the code.

 3 THE COURT:  But her interpretation is not relevant.

 4 Dr. Hovind's interpretation or reliance on the code may be

 5 relevant and the reasonableness of that, but her interpretation

 6 of the code is not relevant.  I mean, let's just for instance,

 7 hypothetically, say she didn't have the authority to seize the

 8 vehicles, that doesn't necessarily justify the actions that he

 9 took in response.  I mean, again, that's hypothetically.  I

10 mean, the law is very clear you can't come into one of these

11 cases and challenge the constitutionality of the code.

12 MR. RICHEY:  I'm not doing that at all.

13 MS. HELDMYER:  Anyone's interpretation of the code,

14 other than Hovind's at this point, is irrelevant and that's

15 part of our motion in limine.

16 THE COURT:  Well, I think I'm going to have to excuse

17 the jury for a minute.  Hopefully not too long.

18 (Bench conference concluded.)

19 THE COURT:  Ladies and gentlemen, this is one of those

20 times where I'm going to need to excuse you to the comforts of

21 the jury room, hopefully, for a very brief recess for you.  I

22 can't tell you how long you will be in the jury room.  We hope

23 it will not take very long, but I certainly don't wish you to

24 sit there while we're up here.

25 You will be excused.  Please, don't discussion the
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 2 during this recess.

 3 (Jury out.)

 4 THE COURT:  Ms. Powe, can you stay there for just a

 5 moment and let me determine how long this might take us?

 6 Mr. Richey and Mr. Barringer, have you seen a copy of

 7 the Court's -- excuse me -- of the government's motion in

 8 limine?

 9 MR. RICHEY:  Yes, Your Honor.

10 MR. BARRINGER:  Yes, Your Honor.

11 MR. RICHEY:  Your Honor, what I would address

12 regarding that is we have no intention of challenging the

13 constitutionality --

14 THE COURT:  Mr. Richey, I need you back at the podium.

15 I can hear you much better from the podium.

16 MR. RICHEY:  I'm sorry.

17 We have no intention of challenging constitutionality

18 of the revenue code, nor the legality of it.

19 THE COURT:  Focus on the question of why this line of

20 questioning is relevant in this case.  As I said up here at the

21 bench, Mr. Hovind's reliance on the code or his interpretation

22 of the code may be relevant, but whether or not this witness'

23 interpretation of the code is correct or not doesn't seem to be

24 relevant.  How is it relevant?

25 MR. RICHEY:  Your Honor, I'm not going with any
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 2 Congress, what they stated -- because this witness stated 6020b

 3 give them the authority to file substitute returns --

 4 THE COURT:  What if she's wrong?  Again,

 5 hypothetically, what if she's wrong?  Where is that relevant

 6 to, what issue is that relevant to?

 7 MR. RICHEY:  The authority to levy and go and obtain.

 8 THE COURT:  That's what you can't challenge and that's

 9 what the law says you can't challenge.  This is not a case

10 where you can challenge or Mr. Hovind can challenge the

11 authority of the United States to levy taxes or to enforce the

12 payment of payroll taxes or personal taxes.

13 MR. RICHEY:  Your Honor, I'm not challenging the

14 authority of the United States to do that.  What I am showing

15 is that the IRS did not follow proper procedures, and so

16 granted, the cases may have been dismissed, but Mr. Hovind

17 still had a valid reason to bring the action he did and to ask

18 for the things that he did, and this witness has so far only

19 testified regarding her understanding of the code and what that

20 authorized her to do.

21 THE COURT:  Well, actually, Mr. Richey, I'm not sure

22 this is going to be anything that's discussed during the trial,

23 but I'm not sure Mr. Hovind did have the right or the authority

24 to take the action that he did.  There are other legitimate and

25 valid means for challenging the assessment of the tax and
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 2 of those legitimate avenues.  So that's what I meant up here a

 3 few moments ago when I said even if she's wrong, that just

 4 doesn't justify the actions that he necessarily took.  

 5 MR. RICHEY:  My point would be, does it justify the

 6 actions they took if it was not authorized by the code.

 7 THE COURT:  And that's what's not relevant here, right

 8 now.  The actions they took to levy on the Hovind's vehicles is

 9 not something that we're going to challenge in this trial.

10 MR. RICHEY:  I think it's relevant because of the

11 evidence and testimony that's come in.  The witness has already

12 testified that what he did, what Mr. Hovind did, was unlawful

13 and that she was following lawful procedure.  And if she was

14 not, then I think the jury is entitled to hear that because

15 certainly, the focus of Count 58 is that he correctly

16 endeavored -- and the witness even testified that she presumed

17 these as threats, and if she didn't follow the code and

18 Mr. Hovind was merely asking her to follow the code and to

19 justify that, I think that that goes to a good defense on Count

20 58, and I'm entitled to ask that.

21 THE COURT:  I don't think so.  I don't think you are

22 entitled to ask that because I don't think it's relevant

23 whether she was right or she was wrong.  And even if she was

24 wrong, it wouldn't have justified the actions that he took.  I

25 mean, again, there are legitimate, valid ways of challenging
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 2 lawsuits, individual lawsuits against revenue officers is not

 3 one of the ways we do that.

 4 I disagree.  I'm not going to allow you to challenge

 5 her interpretation of her authority with the IRS.  And again --

 6 well, I'm not going to go there, but we're not actually even

 7 dealing with the charges in the case at this juncture.

 8 MR. RICHEY:  Your Honor, could I ask for a

 9 clarification then?

10 THE COURT:  Sure.

11 MR. RICHEY:  Because the witness has been able to

12 testify that she relied on Section 6020b and she's been able to

13 testify that she relied on Section 6331, and I can't

14 cross-examine her --

15 THE COURT:  Mr. Richey, I don't know that she actually

16 quoted the provisions of the code.

17 MR. RICHEY:  It's in her -- in this document right

18 here.

19 THE COURT:  That document is not in evidence.

20 MR. RICHEY:  That she's been using to refresh her

21 memory and she specifically said 6020b in her testimony and

22 it's here in the document used to refresh her memory.  The same

23 with Section 6331 is in this document and she read it to

24 refresh her memory and then cited it.

25 THE COURT:  Well --



Powe - Cross/Richey    199

 1 MR. RICHEY:  If she can misquote the code in this 3 : 0 4 P M

 2 courtroom to the jury, then I'm going to ask for a mistrial,

 3 Your Honor.

 4 THE COURT:  You can ask for a mistrial and if that's

 5 what you're doing now, your motion will be denied.

 6 You are not going to be able to challenge her

 7 authority under the code.  I'm not going to allow you to do

 8 that today.  You can -- we can argue at the end of the trial

 9 today about whether or not the code itself is entered into

10 evidence and the jury gets to read the code themselves and

11 decide.

12 You can certainly, on cross-examination, you know, ask

13 her again what authority she believes gives her -- what source

14 gives her the authority that she says she had, but in terms of

15 challenging her about that, we're not going to do that today.

16 And you, again, can point out that it comes from the code and

17 she's not a lawyer.  I don't know.

18 Are you a lawyer?

19 THE WITNESS:  No, ma'am.

20 THE COURT:  She's not a lawyer, you can ask those

21 types of questions on cross-examination if you wish, but we're

22 not going to challenge this witness as to her interpretation of

23 the Internal Revenue Code on this issue.

24 MR. RICHEY:  Thank you, Your Honor.

25 THE COURT:  All right.
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 2 We can pick this back up at the end of the day.

 3 Can you get the jury back in, please?

 4 MR. BARRINGER:  Your Honor, as a quick point before

 5 they come back in?  Are we still going to take an afternoon

 6 break?  I know Mrs. Hovind will need one at some point.

 7 THE COURT:  When I'm ready.  I think I told y'all at

 8 the beginning of the trial, though, when we take time for this

 9 sort of thing during the jury's time, that runs into our break,

10 including mine.

11 (Jury present).

12 THE COURT:  Mr. Richey, you may proceed.

13 MR. RICHEY:  Thank you, Your Honor.

14 BY MR. RICHEY: 

15 Q. Ms. Powe, during the course of your testimony, you looked

16 at a document to help refresh your memory.  When did you

17 prepare that document?

18 A. It would have been prepared ongoing based upon the dates on

19 the document.

20 Q. If I could just show you the last page and, again, this is

21 not admitted into evidence.  When did you sign that document?

22 A. I signed it -- it's dated with my signature, 12/23 of 1996.

23 Q. Okay.  And so you're saying that you prepared it ongoing,

24 but you didn't sign it until December 23rd.  Did you make any

25 changes at that point?
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 2 that Mr. Hovind sued me and was being submitted to the U.S.

 3 attorney and that's the reason for my signature being on it.

 4 Normally, my signature would not be on it.

 5 Q. But it's your testimony, then, that you prepared it as the

 6 events were occurring?

 7 A. Yes.

 8 Q. So then they would be accurate?

 9 A. Yes.

10 Q. And you testified earlier that Code Section 6020b is what

11 gives the authority to prepare substitute for a return?

12 A. Yes.

13 Q. Are you familiar with that particular code section?

14 A. I know it's in the code section.  I don't know it word for

15 word, no.

16 Q. Okay.  Do you know what it says?

17 A. It gives the authority to prepare substitute for returns if

18 the taxpayer fails to file a return.

19 Q. Does it give the authority to who, the secretary?

20 A. Normally, the code section does refer to the secretary --

21 Q. Okay --

22 A. -- with the -- giving the authority to the secretary and

23 then the secretary issues delegation orders down to what levels

24 of employment can actually take those actions.

25 Q. Okay.  So if the code section said that if a person fails
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 2 regulation made thereunder, does that sound like something

 3 pretty standard?  I mean, there has to be another law or

 4 regulation that allows to you do that, right?

 5 A. If it refers to another one, then it would have something

 6 to do with it, yes.

 7 Q. Then you would have to look at the other law or the other

 8 regulation and then look at a delegation order actually from

 9 the secretary, correct?

10 A. If you were interpreting it, yes.

11 Q. Do you know if there is a particular delegation order or

12 what delegation order authorizes substitute for return for Form

13 1040?

14 MS. HELDMYER:  Same objection, Your Honor.

15 THE COURT:  I'm going to allow her to answer this one

16 question and then, Mr. Richey, you need to move on.

17 THE WITNESS:  I don't know the exact delegation order.

18 BY MR. RICHEY: 

19 Q. But you believe there is one?

20 A. Yes.

21 Q. Could you produce that?

22 MS. HELDMYER:  Objection, Your Honor.

23 THE COURT:  Sustained.

24 BY MR. RICHEY: 

25 Q. Now, you've said that there is also an assessment done; is
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 1 that correct? 3 : 1 0 P M

 2 A. There is an assessment, yes.

 3 Q. Okay.  So was a notice of deficiency sent out?

 4 A. To the taxpayer, you mean?

 5 Q. Uh-huh.

 6 A. It wasn't sent by me.  It would have been sent by the

 7 person in the department that made the assessment.

 8 Q. Did you make a note of that in your document?

 9 A. I don't recall notating that, no.

10 Q. Did you make sure there was, in fact, a notice of

11 deficiency that had been sent out?

12 A. I would have interpreted the transcript, but I don't recall

13 documenting that there was, but I would have read the

14 transcript to make sure there was.

15 Q. Isn't that necessary for you to actually proceed to a lien

16 or levy?

17 A. Absolutely necessary.  I don't understand the question.

18 Q. Isn't it absolutely necessary that a notice of deficiency

19 be sent out to the taxpayer prior to you liening or levying the

20 property?

21 A. The notice should be sent to the taxpayer and the taxpayer

22 is given a minimum of ten days to reply to pay the liability.

23 If he does not pay the liability, then on the eleventh day the

24 statutory lien arises.

25 Q. But you made sure that the notice of deficiency had been
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 1 sent out, correct? 3 : 1 1 P M

 2 A. I am certain that I did.

 3 Q. Okay.  Did you have a copy in your possession?

 4 A. That is not something that I would actually have a copy of.

 5 It would be a notation on a transcript that the notice was

 6 sent.

 7 Q. The document that we looked at to refresh your memory and

 8 the other exhibits that have been offered through today, did

 9 you keep those in your possession?

10 A. Not in my possession, no.

11 Q. How did you get them?

12 A. How did I get what?

13 Q. I mean today, for trial.  Were they provided to you?

14 A. Yes.

15 Q. And who provided them?

16 A. The U.S. attorney.

17 Q. Okay.  And when did you first meet with him?

18 A. I met her September the 22nd.

19 Q. Of this year?

20 A. Yes.

21 Q. And the documents were then provided to you then and went

22 over with you?

23 A. Not the one that has the lawsuit information on it, no.  I

24 don't remember her providing that one to me.  That one was

25 provided to me on yesterday, day before yesterday.
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 1 Q. Okay. 3 : 1 2 P M

 2 Is this the first time that you've ever testified regarding

 3 this proceeding?

 4 A. I'm sorry?

 5 Q. I mean, did you testify before the grand jury?

 6 A. No, I did not testify before the grand jury.  I testified

 7 in Mr. Hovind's bankruptcy hearing.

 8 Q. Okay.  All right.  That was the only other time that you

 9 testified in any proceeding with Mr. Hovind, any court

10 proceeding?

11 A. That's correct.

12 Q. And you stated that if the notice of deficiency had been

13 sent out, he would have ten days to respond?

14 A. The tax payer is given ten days to pay the liability, the

15 notice and demand information that is sent to him.  On the

16 eleventh day, if it is not paid, then there is a federal tax

17 lien can be filed, and a statutory lien does arise. 

18 Q. Let me show you again what has been admitted in evidence as

19 OBS-8?

20 THE COURT:  Number 8?

21 MR. RICHEY:  Yes.

22 BY MR. RICHEY: 

23 Q. And you read this previously, do you recall that?

24 A. Yes.

25 Q. And it says here in the second paragraph, "If I do not have
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 1 a response within ten days of receipt of this response, I will 3 : 1 4 P M

 2 consider this matter closed and then I'm correct in my

 3 assumption."

 4 So he gave you the ten days, the same amount of time that

 5 you said was the notice of deficiency, right?

 6 A. He gave me ten days, yes, that's what the notice says.

 7 Q. And you testified that you didn't respond, did you?

 8 A. No, I did not.

 9 Q. You did say -- and according to your notes, you received

10 this about February 15th, or February 5th, correct?

11 A. You'll have to show me my notes.

12 Q. Okay.  This is not admitted.

13 A. Yes, 2/5.

14 Q. February 5th.

15 And then you said on the summons you had issued, you had

16 given him or set a date for February 15th; is that correct?

17 A. I think it was the 13th.

18 Q. Do you have a copy of the summons in front of you?

19 A. No, I do not.

20 Q. Did you provide that to the government or did they provide

21 that to you?

22 A. I'm sorry.  I don't understand the question.

23 Q. Did you provide that to the government or did they provide

24 that to you?

25 THE COURT:  The summons.
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 1 THE WITNESS:  The summons?  I didn't provide it to 3 : 1 5 P M

 2 anyone, other than I gave it to Ms. Hovind.

 3 BY MR. RICHEY: 

 4 Q. Do you know where that document is today?

 5 A. No, I do not.

 6 Q. You kept a copy in your records, right?

 7 A. In the case file, yes.

 8 Q. So that would have been in the case file, and do you know

 9 where the case file is today?

10 A. Okay, is that one question?  No, I do not know where the

11 case file is.

12 Q. In the summons, do you recall exactly what the summons

13 said?

14 A. Not specifically, other than if I were summonsing for

15 returns, I would list the actual tax periods where there were

16 unfiled returns, asking him to bring me the information to

17 prepare those returns.

18 Q. Is that your understanding of what this summons contained?

19 A. That is what it would have contained if I were looking for

20 returns.

21 Q. So you had asked him to appear on, was it the 13th or the

22 15th?

23 A. If you'll show me my history again, I'll be able to give

24 you the exact date.

25 Q. Do you recall when that -- I'll show you those.
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 1 A. Okay, the top line shows it was the 13th of February that 3 : 1 6 P M

 2 he was a no show for the summons appointment.

 3 Q. Okay.

 4 When you went there, you went on the 16th; is that correct,

 5 out to the premises on the 16th?

 6 A. I'm sorry.  It was ten years ago.  I can't remember the

 7 exact dates.

 8 Q. Okay.  So -- so the testimony you gave before, it's only

 9 because you're looking at the document and that's how you

10 remember?

11 A. I can't remember the exact dates, Mr. Richey, I'm sorry.

12 The only way I can recall the exact date is to look at the

13 history.

14 Q. Does this help?

15 A. Yes, that was the date of the seizure.

16 Q. Okay.  

17 And when you went out there on the 16th, Mr. Hovind was not

18 there, was he?

19 A. No, he was not.

20 Q. Do you know if he was in town on the 13th?

21 A. No, I do not.

22 Q. In fact, when he spoke to you later, he was on his way out

23 again.  Didn't he tell you on the recording that we heard that

24 he was leaving to preach, that he had an appointment?

25 A. Yes, he did.
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 1 Q. So you don't know if he was available on the 13th, you 3 : 1 7 P M

 2 don't know -- well, you know he wasn't there the 15th -- or the

 3 16th, excuse me?

 4 A. Okay.  I just know he didn't show up on the 13th, and I

 5 know that when I went to his house, his wife told me he wasn't

 6 there on the 16th.

 7 Q. Okay.

 8 And you stated that you felt there was a need here for a

 9 jeopardy assessment?

10 A. Yes.

11 Q. And --

12 A. I'm sorry.  It was a jeopardy seizure.

13 Q. Jeopardy seizure.  Okay.

14 And what code section would have allowed for that, do you

15 know?

16 A. I don't know that there is a specific code section for

17 jeopardy seizure, the code section for seizure is 6331.

18 Q. Okay, and 6331, does that provide that you have to give him

19 a ten-day notice before you come and seize the property? 

20 A. That would have already taken place in the first notice,

21 that the ten days would have already taken place.

22 Q. Your testimony was that you can recall that the summons

23 said "appear with documents."  It didn't say appear with the

24 money, right?

25 A. Okay, if --
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 1 Q. When did you get the ten-day notice? 3 : 1 9 P M

 2 A. If the summons were for returns, it would have said for the

 3 information to prepare the returns.

 4 Q. But you don't know what the summons said, do you?

 5 A. I don't have the summons here in front of me, no.

 6 Q. But you don't dispute that he was entitled to a ten-day

 7 notice when you came and took his report, right?  Would that be

 8 the same under a jeopardy situation, that you have to give them

 9 ten-day notice?

10 A. Are you asking if there was another ten days?  The ten days

11 already expired.

12 Q. Under a jeopardy situation, do you have to give ten-day

13 notice?

14 A. No, I do not.

15 Q. So isn't that really why you needed the jeopardy situation

16 because if the ten days already expired, you wouldn't need a

17 jeopardy levy?

18 A. No.  The jeopardy time frame had to do with final notice.

19 Final notice is given a tax payer before action is taken.  If

20 there is a jeopardy situation, final notice can be issued at

21 the same time the jeopardy action is taken.

22 Q. What I'm asking for is, where is your proof that you gave

23 Mr. Hovind notice that you were going to come and take his

24 vehicles prior to doing it?

25 A. You mean when I went out to ask for the money?
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 1 Q. Uh-huh. 3 : 2 0 P M

 2 A. And I asked for him to come in?  That was notice.

 3 Q. You went out on the 13th and asked for the money, correct?

 4 A. You'll have to let me see it again as to the first time I

 5 went out there.  The 13th, I think was the day that he was

 6 supposed to come see me.

 7 Q. I'm sorry, the 16th?

 8 A. The whole purpose of my original visit was to collect the

 9 money and to collect the returns.

10 Q. I thought you said your original visit was to issue the

11 summons?

12 A. No.  It was to collect the money and to collect the

13 returns.

14 Q. Okay.  So there was never a summons involved in this?

15 A. I issued a summons that same day.

16 Q. So you went out there with a summons and with the intent to

17 collect?

18 A. Actually, I prepared the summons before I got out of the

19 car.

20 Q. So you hand prepared it there in the car?

21 A. Yes.

22 Q. And you're saying that you had sent a notice prior to your

23 going out there the first time?

24 A. I didn't say I sent it.  I said the service center that

25 prepared the assessment would have sent the notice.
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 1 Q. They would have sent the levy notice? 3 : 2 1 P M

 2 A. They would have sent the notice and demand for payment.

 3 Q. Okay.  What about the notice of levy, who sent that?

 4 A. Okay.  A notice of levy would be issued.  I did send a

 5 notice of levy to his bank, and I issued a notice of levy when

 6 I seized the vehicles.

 7 Q. Okay.  So the time when you went out to pick up the

 8 vehicles, that's when you took the notice of levy, right?

 9 A. That is when I delivered it.  That is when you would

10 deliver it, at the time of seizure.

11 Q. Isn't -- Section 6331, doesn't that deal with levies?

12 A. Yes, it does.

13 Q. And doesn't it provide in there ten-day notice?

14 A. Yes, it does.

15 Q. So you have to issue the levy and give ten-days notice,

16 right?

17 MS. HELDMYER:  Your Honor, this has been asked and

18 answered at least three times.

19 THE COURT:  I'm going to let her answer it again.

20 Overruled.

21 THE WITNESS:  Okay.  In the Section 6331 where it's

22 referring to the ten days, that is the notice and demand for

23 payment.  That is not the notice of levy.  The notice of levy

24 is a separate document and the notice of levy is issued at the

25 point that we take possession of the asset.
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 1 BY MR. RICHEY: 1 1 : 5 9 P M

 2 Q. Do you know in there, in that section, doesn't it say that

 3 the levy can only be made on salary or wages of an officer,

 4 employee, or elected official of the United States or District

 5 of Columbia or any agency or institute of the United States or

 6 the District or Columbia?

 7 A. I can't tell you that I can quote that section word for

 8 word, no.  I can't tell you that.

 9 Q. Isn't that what Section 6331a says?

10 A. I don't know, I would have to actually see it.

11 Q. Okay.  Your Honor, may I submit this to her?

12 THE COURT:  You can show it to her.

13 THE WITNESS:  Do you want me to read it?

14 THE COURT:  No, I don't.

15 MR. RICHEY:  No.

16 THE COURT:  Just read it to yourself.

17 THE WITNESS:  Okay, it doesn't say "only."  It says,

18 "It can be made on."

19 BY MR. RICHEY: 

20 Q. Okay.  Anyplace in there where it says it can be made on a

21 citizen?

22 A. A citizen?

23 Q. (Nods head.)

24 A. I don't know that it's defining the phraseology citizen.

25 It is saying person, it's saying person.
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 1 THE COURT:  You're bordering on crossing the line of 3 : 2 4 P M

 2 what we previously discussed.

 3 MR. RICHEY:  Okay.

 4 THE COURT:  I need you to move on, please, sir.

 5 BY MR. RICHEY: 

 6 Q. When you went out and picked up the vehicles, did you have

 7 a warrant?

 8 A. No.

 9 Q. How many people went with you to pick them up?

10 A. I don't recall the exact number.

11 Q. Do you know on the notice, on the summons -- or can you

12 tell me, was there any document that you had submitted prior to

13 when you appeared on the 16th that you were going to take the

14 automobiles?

15 A. I'm sorry.  Can you repeat that?

16 Q. Had you given any written notice to the Hovinds prior to

17 the 16th when you went out there, February 16th, 1996, had you

18 given any prior written notice that you would come and take

19 their vehicles?

20 A. Yes.

21 Q. When was that?

22 A. The day that I went out and actually left the summons, I

23 left what I call an RO, revenue officer, slash taxpayer contact

24 letter and at the bottom of the letter, it tells them if they

25 fail to comply, enforcement action would be taken.
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 1 Q. And so specifically -- you called it an RO, what? 3 : 2 6 P M

 2 A. Slash TP contact letter.

 3 Q. And so when you first went out there, you left them this

 4 notice and did you write on there specifically that you would

 5 come and take their vehicles?

 6 A. The words were if you fail to comply, something to the

 7 effect of, warned of enforced collection action in the form of

 8 levy, seizure action.

 9 Q. Okay.  But on the document, did you put that you would

10 specifically come and take the vehicles?

11 A. It did not specifically say the vehicles.  It said levy and

12 seizure action.

13 Q. Okay.  So again, my question was any time prior to arriving

14 on the 16th, did you ever give them written notice that you

15 would come and specifically take their vehicles?

16 MS. HELDMYER:  Objection, asked and answered.

17 THE COURT:  Sustained.

18 MR. RICHEY:  I don't believe that question has been

19 answered, Your Honor.

20 THE COURT:  It is a matter of interpretation, Mr.

21 Richey.  She interprets the letter she left as having given

22 that notice.  The question has been asked and answered.

23 BY MR. RICHEY: 

24 Q. Now, you said that on the 20th of February, you received an

25 acervation of an invalid lien or levy.  Where is that document?
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 1 A. I don't know. 3 : 2 8 P M

 2 Q. Did you keep it?

 3 A. Not in my personal records, no.  It would have been in the

 4 case file.

 5 Q. In the case file.  And you don't know where that case file

 6 is, do you?  Do you know what that document said?

 7 A. It said an acervation of an invalid lien or levy.

 8 Q. I thought that was only the title.  What did the document

 9 say in the text of it?

10 A. I don't recall.

11 Q. You don't recall.  You didn't put that in your notes?

12 A. I don't recall.  Do you see it in my notes?

13 MR. RICHEY:  I got some papers out of order.  Hold on

14 just a second.

15 THE COURT:  Mr. Richey, I think I'll give you time to

16 organize your papers and we're going to take a brief break this

17 afternoon.

18 Ladies and gentlemen, because you already had a break,

19 we're not going to take the full 20 minutes.  We're going to

20 take 15 minutes and then we'll reconvene at 3:45.  Please don't

21 discuss the case amongst yourselves during the recess or form

22 any opinions about the merits of the case at this time.  You

23 will be excused until 3:45.

24 (Jury out.)

25 THE COURT:  I thought it was an appropriate breaking
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 1 spot to give you time to do that. 3 : 3 0 P M

 2 Ma'am, you may step down and you will be on break

 3 until 3:45.  Please don't discuss your testimony with anyone

 4 during the recess and there is a water fountain.

 5 Counsel, we'll be in recess until 3:45.

 6 (Recess.)

 7 (Jury present.)

 8 THE COURT:  I have about five clocks that all say

 9 something different as opposed to time.

10 You're still under oath, I remind you, ma'am, and Mr.

11 Richey, you may proceed.

12 MR. RICHEY:  Yes, Your Honor.

13 BY MR. RICHEY: 

14 Q. Okay.  I'm going to show you your notes just to remind you

15 of the day.  Let me show you.  This is the prior date, the date

16 on there is February 20th, correct?  Is that correct, the date

17 is February 20th?

18 A. I'm looking at February 20th, yes.

19 Q. And this is the very next page and that's where it refers

20 to the acervation?

21 A. Uh-huh.

22 Q. Okay.  So you received that on the 20th, correct?

23 A. Yes.

24 Q. Now, could you remind me, when did you begin as a revenue

25 officer for the IRS?
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 1 A. January 14th, 1991. 3 : 4 9 P M

 2 Q. 1991.  And you had been in Pensacola that whole time?

 3 A. No.

 4 Q. Okay.  When did you begin in Pensacola?

 5 A. It was 1992.  I don't know the exact date.  Probably around

 6 June or somewhere in there.

 7 Q. And so you were a revenue officer doing the same -- I mean,

 8 you had the same duties as you had in 1996, back in 1991?

 9 A. Yes.

10 Q. And let me ask you, during that time, had you ever been

11 wrong?

12 A. I'm sorry.

13 Q. Have you ever been wrong?

14 A. You mean in life or in my job, what?

15 Q. In your job at the IRS.

16 A. Have I ever made a mistake?

17 Q. Uh-huh.

18 A. Yes, I've made mistakes.

19 Q. And is it possible that a citizen could be wrong as well?

20 A. Anything is possible.

21 Q. So if you had broken the law or if you had not followed the

22 law, what should Mr. Hovind had done?

23 MS. HELDMYER:  Objection, Your Honor.

24 THE COURT:  Sustained.

25
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 1 BY MR. RICHEY:  3 : 5 1 P M

 2 Q. Could he have sued you in federal court if you had violated

 3 the law?

 4 MS. HELDMYER:  Objection, Your Honor.

 5 THE COURT:  Sustained.

 6 BY MR. RICHEY: 

 7 Q. Let's look at OBS-A, B, C which has been admitted.  And

 8 this order says -- could you read that for me, what the order

 9 says, beginning here?

10 A. "Upon consideration of the foregoing" -- I don't know what

11 the foregoing is -- "it is ordered this 16th day of January,

12 1997, that A, the relief requested is granted; B, it is

13 impossible to glean from the pro se plaintiff's complaint

14 either the factual or legal basis for a claim, nor the

15 defendant's actions or activity with regard to any claim; C,

16 therefore, the complaint is dismissed, but plaintiff is granted

17 leave to file an amended complaint within 14 days."

18 Q. And you said you didn't know what the foregoing was.  Does

19 this help you?  Wasn't there a motion to dismiss brought by the

20 attorney who was representing you?

21 A. Yes.

22 Q. How involved in the case were you in these lawsuits against

23 you?

24 A. When there was a court hearing date set, the U.S. attorney

25 would contact me.  We would talk.  I did not ever have to
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 1 actually come to the courthouse over here. 3 : 5 3 P M

 2 Q. Okay.  So really, all you did was talk to the U.S.

 3 attorney.  You didn't, I mean, you didn't have to expend a lot

 4 of resources or time or effort in these cases, did you?

 5 A. It tied me up to actually discuss it and to meet with the

 6 U.S. attorney.

 7 Q. Okay.  So that took an hour or so?

 8 A. I couldn't tell you how long it was.  It was awhile ago.

 9 Q. Now, is it a threat to sue someone?

10 MS. HELDMYER:  Objection, Your Honor.

11 THE COURT:  Sustained.

12 BY MR. RICHEY: 

13 Q. Was it a threat to you to be sued?

14 A. I felt that I was being extorted, if I didn't return his

15 assets that he would sue.  I guess if I had returned them, he

16 wouldn't sue.

17 Q. And you met with the U.S. attorney and the U.S. attorney

18 said you better be ready to pay up the $5 million to $10

19 million?

20 A. Excuse me?

21 Q. When you met with the U.S. attorney, you said -- you

22 testified that you had been sued for $5 million and $10 million

23 and different things?

24 A. Yes.

25 Q. So when you met with the U.S. attorney who was going to
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 1 represent you in those cases, he told you, you better be afraid 3 : 5 4 P M

 2 because you would have to pay that money?

 3 A. He didn't tell me I better be afraid, no.

 4 Q. Did he tell you should be concerned because you may lose

 5 the case?

 6 A. I had concerns of my own.

 7 Q. After you met with the attorney, did you still have those

 8 same concerns that you might lose the case?

 9 A. I have concerns about all of this, this whole -- all the

10 issues in this case.

11 Q. Are you familiar with a lawsuit named -- called a Bivens

12 Action?

13 A. No.

14 Q. It's when an official of the government exceeds their

15 authority that they could be sued under what's called Bivens?

16 We looked at and you read OBS80-K?

17 MS. HELDMYER:  If I may interject, I'd like to make an

18 objection.  I believe that Mr. Richey just testified and I

19 would ask that his definition of the Bivens Action be stricken.

20 THE COURT:  Mr. Richey, you cannot testify to the jury

21 as to what a Bivens Action is and the request of the government

22 is to be granted and that testimony is to be stricken from the

23 record.

24 The witness testified, Mr. Richey, that she doesn't

25 know what a Bivens Action is.
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 1 BY MR. RICHEY: 

 2 Q. But you recall and you looked at OBS80-K that was admitted

 3 into evidence.  It's an order from the Court.

 4 THE COURT:  I'm sorry, this has been admitted.  I

 5 apologize.

 6 BY MR. RICHEY: 

 7 Q. And you read this, do you recall that?

 8 A. Yes.

 9 Q. And if we look over on page three, down in the footnote,

10 you see this footnote "Bivens versus six unknown named agents"?

11 A. Yes, I see it.

12 Q. But you're not familiar with what that type of action is?

13 A. No, I'm not.

14 Q. Are you familiar with under the Internal Revenue Code

15 Section 7433 that when an IRS official exceeds their authority,

16 then they could be sued or the United States Government could

17 be sued for damages under that provision?

18 A. I'm not familiar with it, no.

19 Q. Okay.  So if Mr. Hovind had never received a notice of

20 assessment and you took his cars, what could he have done to

21 get them back?

22 MS. HELDMYER:  Objection, Your Honor.

23 THE COURT:  Overruled.

24 THE WITNESS:  I'm sorry?

25 THE COURT:  You can answer the question.
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 1 THE WITNESS:  Could you repeat the question? 3 : 5 7 P M

 2 BY MR. RICHEY: 

 3 Q. If Mr. Hovind had never received a notice of assessment and

 4 you took his vehicles, what could he do to get them back?

 5 A. Appeal.

 6 Q. Appeal.  To who?

 7 A. The appeals division.

 8 Q. And you sent him notice of that?

 9 A. No.

10 Q. He was supposed to read the code and find that?

11 A. He was supposed to talk to me and he would have been told

12 that if he had had the appointment and met with me.

13 Q. But after you take someone's property, you're not required

14 to give them notice of how they could get it back?

15 A. There are rights on the back of the notice of levy that

16 would explain all those things to them.

17 Q. I thought you said you didn't tell him how?

18 A. I didn't tell him verbally, no.  They are on the back of

19 the form.  He wasn't there when I seized them, so, no, I didn't

20 tell him.

21 Q. If I can show you what's marked as Exhibit OBS58.  

22 MR. RICHEY:  This has not been admitted, Your Honor.

23 THE COURT:  This is a Government Exhibit?

24 MR. RICHEY:  It is.

25 THE COURT:  Okay.
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 1 BY MR. RICHEY: 1 1 : 5 9 P M

 2 Q. Do you recognize this document?

 3 A. I recognize the wording acervation of invalid lien and

 4 levy.

 5 Q. Okay.  Was this the document that you received?

 6 A. I can't say for sure that it was actually that document,

 7 but the document that I received was an acervation of invalid

 8 lien and levy.

 9 Q. Okay.  Is your name on this document?

10 A. It is.

11 MR. RICHEY:  Your Honor, I'd offer Government's

12 Exhibit OBS58?

13 MS. HELDMYER:  I have no objection, Your Honor, if he

14 takes the witness on direct examination.

15 THE COURT:  You'll need to do that, Mr. Richey.

16 MR. RICHEY:  As long as I can treat her as a hostile

17 witness, Your Honor.

18 THE COURT:  Well, I think that's fair under the

19 circumstances.  Go ahead, the exhibit will be admitted OBS58.

20 It's a Government Exhibit.  It's being admitted in the

21 government's case, but it's being admitted by the defense.

22 THE COURT:  Go ahead.  I'm going to listen carefully.

23 Go ahead.

24 MR. RICHEY:  May I publish it to the jury?

25 THE COURT:  Yes.
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 1 DIRECT EXAMINATION  3 : 3 4 P M

 2 BY MR. RICHEY: 

 3 Q. In this document, could you read No. 3?

 4 A. Number 3?

 5 Q. Uh-huh.

 6 A. "The demandant, to be protected against ineffectual liens,

 7 is recognized and so stated in Article V of the Bill of Rights

 8 of the Constitution of these united -- with a little U-- States

 9 of America; in pertinent part, no person shall be derived of

10 life, liberty, or property without due process of law."

11 Q. And then could you read No. 5 for me, please?

12 A. "Number 5, the Internal Revenue Service has failed to

13 obtain proper due process and process of service is defective

14 and incomplete and fails upon its face, due to insufficient

15 law, and the lien levy now in place against demandant is in

16 direct conflict with IRS code and regulations."

17 Q. And then No. 6?

18 A. "Number 6, the Internal Revenue Service has failed to

19 require venue and jurisdiction as required by the people or

20 general laws of Florida Republic.  I now demand a true copy of

21 your delegation order from the Secretary of the Treasury in

22 unbroken chain, without which there is no authority over a man

23 of the land."

24 Q. Okay.  And then No. 9?

25 A. "Number 9, your notice of jeopardy levy" -- I'm sorry,
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 1 "jeopardy lien slash levy is just that.  There is no lien/levy, 4 : 0 1 P M

 2 only a notice of, and I, therefore, demand a true copy of the

 3 actual lien/levy per U.C.C. 3505."

 4 Q. But when you received this document, you didn't respond to

 5 it either, did you?

 6 A. No.

 7 Q. You didn't feel like you had to?

 8 A. No.

 9 Q. The same with what was previously admitted as OBS No. 8?

10 A. Yes.

11 Q. Where here he said, "However, if you have determined that I

12 am a taxpayer I demand that you provide me the regulations of

13 the IRS code that make me a taxpayer."  

14 You never did that, did you?

15 A. No.

16 Q. Where it says also, "The form you're suggesting that I

17 file, Form 1040 for IRS Code is for federal employees.  I am

18 not a federal employee," and then he asked for the form for a

19 nonresident alien.

20 You didn't send him that form, did you?

21 A. No.

22 Q. He says, "Please help me, as I intend to pay all lawful

23 taxes applicable to me.  Would you please send me the

24 determining documents and the regulations that make me liable

25 for the taxes that you assume I owe."  
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 2 A. No.

 3 Q. Isn't it true that the Internal Revenue Service is there to

 4 assist taxpayers to understand their rights and understand

 5 their duties and obligations?

 6 A. Yes.

 7 Q. But you never responded to any piece of mail that he sent

 8 you, did he?

 9 A. No, not that.

10 Q. Not that one or the acervation of invalid lien or levy, did

11 you?

12 A. No.

13 Q. What particular document Mr. Hovind sent in did you respond

14 to?

15 A. I didn't respond to any of them.

16 Q. Thank you.  No further questions, Your Honor.

17 THE COURT:  Mr. Barringer?

18 MR. RICHEY:  Just one housekeeping matter.

19 MR. BARRINGER:  My apologies, Your Honor.  Mr. Richey

20 was going through a document, and I pulled it apart and I had

21 to put it back together.

22 CROSS-EXAMINATION 

23 BY MR. BARRINGER: 

24 Q. It's Powe; is that correct?

25 A. Yes.
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 1 Q. Ms. Powe, my name is Jerry Barringer and I represent Jo 4 : 0 4 P M

 2 Hovind.

 3 Your interaction with her was substantially less than

 4 Mr. Hovind; would that be correct?

 5 A. Yes.

 6 Q. First of all, the first time you met Ms. Hovind was when

 7 you came to the house to deliver the RO/TP letter that you

 8 referred to, the revenue officer/taxpayer letter? 

 9 A. Yes.

10 Q. And to hand the summons; is that correct? 

11 A. That was my first visit.  I did deliver those documents,

12 yes.

13 Q. You gave them to her right; is that right? 

14 A. Yes.

15 Q. Was she anything but pleasant? 

16 A. She was pleasant, as far as I recall.  I don't recall any

17 adverse actions or anything like that. 

18 Q. She wasn't argumentative with you, was she?

19 A. Not that I recall, no.

20 Q. She simply said that Mr. Hovind was out of town?

21 A. Right.

22 Q. Is that right, do you remember?

23 A. Yes.

24 Q. And that you -- and that she couldn't answer any questions

25 concerning his -- whether or not he had any income.  You were



Powe - Cross/Berringer    229

 1 asking that kind of question; is that correct? 4 : 0 5 P M

 2 A. Right and she said I should ask him.

 3 Q. You should ask him, which would be the appropriate response

 4 anyway; would it not?  He would be the one to provide that

 5 information, if anybody could?

 6 A. You want me to tell you if that was the appropriate

 7 response?

 8 Q. Do you think that she was supposed to give you that

 9 information?

10 A. Well, I wanted the information.  Whoever gives it to me,

11 I'll accept it.

12 Q. Do you know whether she has any knowledge of that

13 information, first of all?

14 A. No, I don't.

15 Q. So you don't know whether she could give you the

16 information, then do you?

17 A. No, I don't.  She told me she couldn't and I accepted that.

18 Q. Now, with respect to the process of asking for the

19 information, you weren't asking for any information from her at

20 all?

21 A. She was not a party to the liability.

22 Q. And to be absolutely clear, that's what your investigative

23 history refers to, is it only refers to Mr. Hovind, and it

24 states in there very clearly that this does not apply to Ms.

25 Hovind at all?
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 1 A. It says she's not a party of the liability. 4 : 0 6 P M

 2 Q. So all the activities that were going on only involved the

 3 IRS and Mr. Hovind; is that right?

 4 A. The initial case started out that way, yes.

 5 Q. From the time when you first were there, and I believe the

 6 reference is January 30th of '96 was when you were there for

 7 the summons and RO/TP letter.  I can put that up on the screen

 8 if that will help.  

 9 MR. BARRINGER:  Not that screen, Your Honor.  

10 BY MR. BARRINGER: 

11 Q. If that will assist you?

12 A. I can't tell you the exact date.  I don't remember the

13 exact date.

14 Q. How about that?  Does that help?

15 A. Yes.

16 Q. Was it January 30th of '96 when you were there, initially?

17 A. I think that's what it said, the 30th.

18 Q. How many -- it was roughly two weeks later when you were

19 back with the police, CID, to get the vehicles; is that right?

20 A. That would have been the 15th or 16th.

21 Q. Again, I'll put this up.  It's not part of the evidence.

22 Does that help?

23 A. Yes, the 16th.

24 Q. Okay.  So just a shade over two weeks later, you're back

25 there to get the vehicles; is that right?
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 2 Q. What time of day was this?

 3 A. In the morning.

 4 Q. How early?

 5 A. I would say around 8-, 9:00. 

 6 Q. What time did you meet with everybody before you went to

 7 the house?

 8 A. I don't know the exact time that I met with them.  It was

 9 shortly before that time.

10 Q. Just take a look.  Does that help?

11 A. Okay.  We met at 7:00.

12 Q. So shortly before you were at the house, you were meeting

13 at a parking lot near there?

14 A. Yes.

15 Q. You go to the house, how many police went with you?

16 A. I don't recall.

17 Q. More than two?

18 A. I think it was maybe two, maybe three.

19 Q. Two police total?

20 A. I don't know.

21 Q. How many CID agents?

22 A. I don't know.

23 Q. Anybody from FBI?

24 A. No.

25 Q. Anybody from CID there?
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 2 Q. Was everybody there carrying a gun?

 3 A. I wasn't.

 4 Q. Anybody else?

 5 A. I don't know.

 6 Q. Was anybody issued a bulletproof vest?

 7 A. Yes.

 8 Q. Just to refresh -- refresh your memory, does that help in

 9 defining what was going on?

10 A. I still can't really tell how many, if that's what you're

11 looking for.

12 Q. There were at least two bulletproof vests issued?

13 A. Yes.

14 Q. Who answered the door?

15 A. Ms. Hovind.

16 Q. What was her appearance?

17 A. I don't recall.

18 Q. You don't recall whether she was just coming out of the

19 shower, whether she was making breakfast, you have no idea?

20 A. No.

21 Q. Again, was she anything more than pleasant?

22 A. She just did not address me.  She addressed the deputy.

23 Q. Is that somebody that she knew?

24 A. I don't know.

25 Q. Why did she ask -- strike that.  
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 2 it right for them to take the vehicles, did she ask something

 3 like that?

 4 A. Something to the effect, can she do that.

 5 Q. Meaning, can you do that?

 6 A. Yes.

 7 Q. And the deputy said yes?

 8 A. Yes.

 9 Q. And at that point, you did what you needed to do?

10 A. Yes.

11 Q. Did she, in any way, cause you any problems?

12 A. No.

13 Q. Did she go out there and lay on the vehicle or lay in the

14 road or do anything to stop you from taking them?

15 A. No.

16 Q. Did she complain to you at all about what you were doing?

17 A. No.

18 Q. Have you ever had any other conversations with Mrs. Hovind

19 since then?

20 A. Not that I recall, no.

21 Q. Have you, at any time during those two conversations that

22 you did have with her -- did you have any besides those two,

23 first of all?

24 A. Not that I recall, no.

25 Q. Any time during those two conversations, did you ever talk
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 1 to her about her beliefs or opinions on taxes? 4 : 1 1 P M

 2 A. No.

 3 Q. Did you ever ask her what she thought about what her

 4 husband was doing?

 5 A. No.

 6 Q. Any way at all to determine what she thought?

 7 A. No.

 8 MR. BARRINGER:  That's all I have, Your Honor.

 9 THE COURT:  Ms. Heldmyer?

10 REDIRECT EXAMINATION 

11 BY MS. HELDMYER: 

12 Q. Ms. Powe, let me show you OBS-8 again.  This is the letter.

13 Mr. Richey asked you why you did not respond to this letter.

14 Would you please explain to the jury why you did not respond to

15 this letter?

16 A. Because I believed it to be frivolous and a delay tactic to

17 avoid getting a resolution to the case and paying the taxes.

18 Q. When he indicates in this paragraph, "Please help me, I

19 intend to pay all lawful taxes," did you believe that to be

20 true?

21 A. No.

22 Q. On the second page when Mr. Hovind demanded that you

23 respond within ten days, did you know of any legal authority or

24 did he present you with any legal authority that he may have

25 had to require you to respond to him in ten days?
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 2 Q. When he signed Kent E. Hovind without prejudice, did you

 3 have any idea what that meant?

 4 A. I get confused about what with and without prejudice means.

 5 No, I don't know what it means.

 6 Q. OBS58, which was just admitted into evidence, that is

 7 the -- I pronounce it acervation of invalid lien and levy, even

 8 today.  Do you know what that means, "acervation of invalid

 9 lien or levy"?

10 A. No, I don't.

11 Q. Had you ever seen that before when you received it?

12 A. No, this was the first time I had ever seen it.

13 Q. Now, the first paragraph, which you have not read yet right

14 here, would you read that for me, please?

15 A. "I, Kent Hovind --

16 Q. Sui jurist.

17 A. "-- sui jurist, an inhabitant of the Florida Republic and

18 located within Escambia County, do hereby declare that any

19 Internal Revenue Service lien or levy against demandant is

20 invalid."

21 Q. First of all, do you know what he's referring to when he

22 calls himself "an inhabitant of the Florida Republic"?

23 A. As far as I could see, he was not a citizen of the United

24 States.  I didn't know what Florida Republic he would be

25 referring to, because I know the State of Florida.
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 1 Q. When he declares that any Internal Revenue Service lien or 4 : 1 4 P M

 2 levy against him is invalid, did he provide you with any

 3 authority to make that assertion?

 4 A. No.

 5 Q. And do you know of any authority that he would have to

 6 simply declare any and all liens and levies issued by the

 7 Internal Revenue Service against him invalid?

 8 A. No.

 9 Q. All right.  

10 Then he states these three -- it says "this instrument

11 applies to any lien or levy filed," and I think you've already

12 read some of those.  He cites the Bill of Rights.  

13 Number 6, can you read that for me? 

14 A. "The Internal Revenue Service has failed to acquire venue

15 and jurisdiction as required by the people or general laws of

16 the Florida Republic."

17 Q. Do you know what "the people or general laws of the Florida

18 Republic" are?

19 A. No, I do not.

20 Q. And then he demands "a true copy of your delegation of

21 authority."  What is your delegation of authority?

22 A. I'm not sure what he's referring to.

23 Q. And when he asks for it "in unbroken chain," do you have

24 any idea what that means?

25 A. No.
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 2 land"; do you know what he means by that?

 3 A. No.

 4 Q. And then he says in No. 7, he says that "demandant has not

 5 been served judicial due process papers no warrant law," and he

 6 says "are not sealed with the authority recognized in Florida."

 7 Do you see that?

 8 A. Yes.

 9 Q. Do you know what he's talking about when that you, an IRS

10 employee of the United States --

11 MR. RICHEY:  Objection, Your Honor, interpretation by

12 counsel.

13 THE COURT:  Sustained.

14 BY MS. HELDMYER: 

15 Q. Do you know what that means?

16 A. You mean, are not sealed with the authority recognized in

17 Florida?

18 Q. Right.

19 A. No, I don't know what that means.

20 Q. Do you know of any requirement to seal anything by any

21 authority recognized in the State of Florida?

22 A. No.

23 Q. Did this particular document come with any further

24 information, other than what we're looking at here in this

25 document?
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 1 A. No. 4 : 1 7 P M

 2 Q. Here, again, he says, right here, would you please read

 3 that?

 4 A. "The facts attested to herein are ultimate facts absent

 5 evidence to the contrary and there exists no evidence to the

 6 contrary; hence, any Internal Revenue Service lien or levy

 7 against demandant or his property is void."

 8 Q. Does it appear to you by looking at this document that

 9 Mr. Hovind had services of any legitimate attorney before he

10 sent this to you?

11 MR. RICHEY:  Objection, calls for speculation.

12 THE COURT:  Repeat the question, Ms. Heldmyer.

13 MS. HELDMYER:  Yes, Your Honor, I'll try to rephrase

14 it.

15 BY MS. HELDMYER: 

16 Q. Is there anything about this particular document that

17 indicates to you that Mr. Hovind had obtained any legal advice

18 before sending it to you?

19 THE COURT:  Overruled, you can answer.

20 THE WITNESS:  I don't think so.

21 BY MS. HELDMYER: 

22 Q. Now, did you understand this document well enough to

23 understand it had you wanted to?

24 A. Not really, no.

25 Q. What did you do with this document when you got it?
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 2 I made sure to share it with our counsel when I was

 3 referring -- when I was talking through the bankruptcy hearing

 4 and that type of thing.

 5 Q. What you're talking about sharing it with your counsel,

 6 what specifically are you talking about?

 7 A. Basically, we went over the entire case up until we had the

 8 bankruptcy hearing, so anything I had in it I shared with her.

 9 Q. Now, this particular document is dated 2/19/96; is that

10 correct?

11 A. That's the date that's on it, yes.

12 Q. And then it's got an Escambia County Sheriff's Office stamp

13 on it with the same date?

14 A. Yes.

15 Q. Do you recall what day that it was served on you?

16 A. I think it was the 20th.

17 Q. All right.

18 And perhaps --

19 MS. HELDMYER:  This is not in evidence, Your Honor.  

20 BY MS. HELDMYER: 

21 Q. Perhaps I could just refresh your recollection very

22 quickly?

23 A. Yes, February 20th.

24 Q. What happened on that very same day, do you remember what

25 happened on that same day?
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 2 Q. Let me refresh your recollection with the next page of your

 3 report.

 4 A. Yes, the taxpayer and his son and a third party came to the

 5 office.

 6 Q. All right.

 7 So on the same day you get served with this document that

 8 Mr. Richey said you did not respond to and you said you did not

 9 respond to, on the very same day, that was the day that they

10 showed up at your office?

11 A. Yes.

12 Q. Would you remind us, they had what, a video camera?

13 A. A video camera, yes.

14 Q. What was their demand on that day?

15 MR. RICHEY:  Your Honor, this is beyond the scope of

16 cross-examination and this was asked and answered in Counsel's

17 direct.

18 THE COURT:  Approach for just a moment, please.

19 (At the bench:

20 THE COURT:  Honestly, I can't remember as I sit down

21 right now, and my real time isn't working, whether this was

22 covered.

23 MS. HELDMYER:  This is the document he introduced in

24 cross-examination on direct and I believe I have a right to

25 even cross her on it.  I'm trying not to, but I have a right to
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 2 do.  He said she didn't respond to it and I'm saying on the

 3 very same day there was an ugly confrontation and there is no

 4 reason for her to respond to this document.

 5 THE COURT:  That's already been brought out.  What's

 6 the next question?

 7 MS. HELDMYER:  Your Honor, I'm trying to get it into

 8 perspective and to remind the jury what happened, and then I'm

 9 going to move on.  I'm not going into detail about what

10 happened and ask about the conversations, just put it in detail

11 in here with respect to what happened on the very day this was

12 served.

13 THE COURT:  You can do that in one question and that's

14 clear about that, Ms. Heldmyer.

15 MR. BARRINGER:  It changes in different courthouses,

16 but basically, it is my understanding I don't get to do recross

17 if she brings up something new in hers.

18 THE COURT:  Well, Mr. Richey's introduction in this

19 exhibit has thrown everything off a little bit in terms of

20 traditional back and forth with it.

21 MR. BARRINGER:  I -- it might not be with this

22 document, but there were questions of Ms. Powe that I wanted to

23 ask as a result of Ms. Heldmyer asking new stuff.

24 THE COURT:  With Ms. Powe?

25 MR. BARRINGER:  There may be things that she's now
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 2 want to ask questions about her on recross.  Now, there may not

 3 be --

 4 THE COURT:  We're not going to recross if it's

 5 specifically related to -- well, you examined after Mr. Richey,

 6 no?

 7 MR. BARRINGER:  It's not generally done, so.

 8 THE COURT:  No.

 9 (Bench conference concluded.) 

10 THE COURT:  Ms. Heldmyer?

11 MS. HELDMYER:  Thank you.

12 BY MS. HELDMYER: 

13 Q. I believe, Ms. Powe, I believe you did testify about that

14 the events that occurred on that day, February 20th, the day

15 that you were served with this acervation of invalid lien and

16 levy.  Is that the day Mr. Hovind showed up with the video

17 camera and you had the conversation that you already testified

18 about in your direct examination?

19 A. Yes.

20 Q. Did that have any impact upon whether or not you're going

21 to feel the need to respond to this letter?

22 MR. RICHEY:  Your Honor, this is beyond the one

23 question.

24 THE COURT:  All right.  Overruled.

25
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 2 Q. Did that have any impact on your decision not to respond to

 3 that letter or the acervation of invalid lien or levy?

 4 A. We would have discussed it if he had followed procedures as

 5 far as recording, we could have discussed it in that time

 6 frame, but he did not, so the interview was ended.

 7 Q. You were asked about the original assessment and the

 8 substitute returns that were filed and those, I believe, you

 9 testified that those returns were filed on behalf of Kent

10 Hovind and not Jo Hovind; is that correct?

11 A. Yes.

12 Q. Now, substitute returns, are they ever filed jointly?

13 A. No.

14 Q. Explain how that works.

15 A. Basically, it's incumbent upon the taxpayer to file his own

16 return.

17 MR. RICHEY:  I'm going to object to this point because

18 this is, again, beyond cross.

19 THE COURT:  I can hear you a lot better when you stand

20 when you're addressing the Court.  Thank you, Mr. Richey.

21 MR. RICHEY:  Oh, I'm sorry.  This witness testified

22 that she had no understanding or knowledge of how it was

23 prepared and now counsel is going into.

24 THE COURT:  All right.  Approach the bench again,

25 please.
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 2 question.

 3 THE COURT:  All right.  Thank you.

 4 MS. HELDMYER:  And I have nothing further of this

 5 witness.

 6 THE COURT:  All right.

 7 Ma'am, you may step down.

 8 Your next witness, please.

 9 MS. HELDMYER:  Benjamin Beard, Your Honor.

10 THE COURT:  While the witness is leaving and the next

11 witness coming in, would counsel approach, please?

12 (At the bench:

13 MR. RICHEY:  Your Honor, I apologize.  I will stand.

14 THE COURT:  I've let it go all day.

15 MR. BARRINGER:  Have I been standing?

16 THE COURT:  No.  And the local rules require you to

17 stand, and the specific local rules I asked you to review.

18 MR. BARRINGER:  I did not know.  I didn't respond in

19 any way and not stood at any point.

20 THE COURT:  Now you know and I was going to address it

21 at the end of the day, but I can't let it continue.  You've got

22 to rise when you address the Court or when you're being

23 addressed by the Court.  That's a rule and that's required, but

24 that's not why I called you up here.

25 On the matter of recross, I do want to clarify this,
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 2 Barringer, that you might have perhaps a few areas that you

 3 wish to cover.  That's not permitted.  If there is something

 4 specific that you can bring to my attention as to this one

 5 particular issue, I'll consider it.

 6 MR. BARRINGER:  Okay.

 7 THE COURT:  It's got to be that specific and that

 8 limited and it needs to be done up here and the same goes for

 9 the government as well.

10 MR. BARRINGER:  I understand.

11 THE COURT:  It's traditionally not allowed, but I'm

12 not going to say that I deny it out of hand, but it can't be

13 general, I have a few matters I have to cover.

14 MR. BARRINGER:  No, it will be very specific.  Thank

15 you.

16 (Bench conference concluded.) 

17 THE CLERK:  Please raise your right hand.

18 Do you solemnly swear that the testimony that you

19 shall give will be the truth, the whole truth and nothing but

20 the truth so help you God?

21 THE WITNESS:  I so do.

22 BENJAMIN BEARD, GOVERNMENT'S  WITNESS 

23 THE CLERK:  Be seated, please.

24 Please state your full name and spell your last name

25 for the record?
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 1 THE WITNESS:  Benjamin Beard, B-E-A-R-D. 4 : 2 8 P M

 2 THE COURT:  Ms. Heldmyer?

 3 MS. HELDMYER:  Thank you.

 4 BY MS. HELDMYER: 

 5 Q. Good afternoon.

 6 A. Good afternoon.

 7 Q. How are you employed?

 8 A. I'm with the United States Attorney's Office for the

 9 Northern District of Florida in the capacity of an assistant

10 United States attorney.

11 Q. How long have you been an assistant United States attorney?

12 A. In this office since 1984.

13 Q. And in fact, you and I work together in the same office; is

14 that correct?

15 A. Yes, ma'am.

16 Q. All right.

17 Mr. Beard, do you have particular duties that correspond

18 with your duties in the office regarding bankruptcy?

19 MR. BARRINGER:  Your Honor, I apologize for

20 interrupting.  Can we approach, there is an issue that needs to

21 be taken care of?

22 THE COURT:  All right.  Come on up.

23 (At the bench:

24 MR. BARRINGER:  Ms. Hovind says a witness came in that

25 hasn't been called, Dr. Horton came in the room.  I don't know
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 2 he's on the government's list.

 3 THE COURT:  I don't know Dr. Horton either.

 4 MS. HELDMYER:  I can take care of it.

 5 THE COURT:  How long has he been in the courtroom?

 6 MR. BARRINGER:  Just walked in.

 7 MS. HELDMYER:  The rule hasn't been invoked, Your

 8 Honor.

 9 THE COURT:  That's true.

10 MS. HELDMYER:  I don't think there's been a violation.

11 THE COURT:  That's true, it hasn't been invoked.  Are

12 you invoking it now?

13 MR. BARRINGER:  I'm invoking it now.

14 THE COURT:  Counsel needs to tell all the witnesses

15 about the rule and accordingly, if you speak to Dr. Horton and

16 ask him to leave.

17 MS. HELDMYER:  Yes, Your Honor.

18 (Bench conference concluded.) 

19 THE COURT:  All right, Ms. Heldmyer?

20 MS. HELDMYER:  Thank you, Your Honor.

21 BY MS. HELDMYER: 

22 Q. Mr. Beard, tell us what your duties are with respect to the

23 United States Attorney's Office?

24 A. I handle such matters as are assigned to me by the United

25 States attorney or my supervisors, including, for the last
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 1 20-odd years, primary responsibility for all matters involving 4 : 3 0 P M

 2 the bankruptcy court for which the federal government is

 3 somehow involved.

 4 Q. When you say "when the federal government is somehow

 5 involved," what does that, specifically, mean?

 6 A. The federal government gets involved in bankruptcy matters

 7 in three specific ways.  As a creditor for an example, the

 8 Farmers Home Administration maintains a large housing program.

 9 As an unsecured creditor such as tax liens -- I mean, tax

10 claims and then, as a priority creditor, that is a claim which

11 is given priority under the laws of the United States such as a

12 tax debt.

13 Q. What do you do on behalf of the United States with respect

14 to these three items?

15 A. Upon being requested by a specific agency to represent the

16 government, I will review the file and file such documents and

17 motions as I deem appropriate.  I will, along with co-counsel

18 on occasion, represent the government in court and I will

19 pursue the claim to its end, one way or the other.

20 Q. Do you also sometimes work in conjunction with other

21 government attorneys?

22 A. Yes, as I was pointing out, and it needs a little bit of an

23 explanation if I may, the United States attorney for any

24 district in the United States is the primary legal officer for

25 all federal matters in the United States in that particular



Beard - Direct    249

 1 district.  However, the Department of Justice, from time to 4 : 3 2 P M

 2 time, will ask to participate with the United States Attorney's

 3 Office for one reason or another.  Very, very often in the area

 4 of bankruptcy court, they will have their attorneys join in and

 5 work with me on a given bankruptcy matter.

 6 Q. Have you had the opportunity at my request to review a 1996

 7 bankruptcy with the debtor Kent E. Hovind?

 8 A. Yes, ma'am, I did.  I pulled what files I had left of that

 9 and reviewed them.

10 Q. Did you also pull files from the bankruptcy court and

11 review those?

12 A. Yes, I did.

13 Q. Did you determine that you were somehow involved in that

14 particular bankruptcy proceeding?

15 A. Yes, ma'am.

16 Q. How were you involved?

17 A. The time came sometime in early 1996 -- I can give you the

18 exact date if you wish by looking at some records -- but the

19 time came that the Internal Revenue Service requested that we

20 take appropriate action to dismiss or have a stay lifted in

21 bankruptcy court to permit them to proceed against Mr. Hovind

22 for taxes that had not been paid for the years 1989, 1990, and

23 1991, I believe, and when I did that, I reviewed it, I prepared

24 and filed a motion to dismiss for bad faith or to lift the

25 stay, sending a copy to Mr. Hovind as required by the rules.
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 2 A. Yes, I'm sorry.  It's somewhat technical as a matter of

 3 federal law in an effort to maintain a given debtor's situation

 4 at the time he files the bankruptcy, the court, the bankruptcy

 5 court automatically, without consideration of any facts, files

 6 what is called a "stay," which is an injunction prohibiting any

 7 creditor -- for example, there are others involved -- from any

 8 creditor taking any action whatsoever to enforce, collect, or

 9 perfect any claims they may have against the debtor.  

10 So the automatic stay which I'm referring to is an order

11 from the Court that says until you get an order from me,

12 Mr. Creditor, in this case the IRS, you cannot proceed against

13 the debtor in any capacity.

14 Q. If successful, what would happen to property that has

15 already been seized by the IRS from the debtor?

16 A. Well, the government or any other creditor is entitled to

17 maintain possession of property it has seized prior to the

18 filing of the bankruptcy.

19 However, the bankruptcy court has a decision.  They can do

20 three things.  One, is they can order the government to give

21 the property back in Mr. Hovind's case.  They can lift the stay

22 and permit the government to go forward with its efforts to

23 enforce its lien, or they can -- the bankruptcy court can

24 simply say don't do anything until I decide what to do with it.

25 Q. What type of information is relevant for the Court to make
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 2 A. In the case of Mr. Hovind, the information that was

 3 relevant was whether the filing was done in good faith and that

 4 is whether it is a lawful intent of the debtor seeking the

 5 protection of the bankruptcy courts or whether it's an effort

 6 to evade or otherwise use the bankruptcy court to avoid a

 7 lawful debt.

 8 Q. Are there different ways to file for bankruptcy?

 9 A. Yes.  And this requires a bit of an explanation.

10 Bankruptcy is the common parlance everybody understands, but in

11 fact, there are no less than four different types of

12 proceedings under bankruptcy.  They are the Chapter 7, which is

13 the straight bankruptcy, the liquidation which everybody thinks

14 of when they hear of it.  There is Chapter 9, which is the

15 corporate and railroad reorganization, which is rarely used.

16 There is Chapter 11, which is called the corporate

17 reorganization plan, and it's designed for larger corporations

18 such as Boeing or Delta Airlines or large companies with large

19 assets and large debts.  There is a Chapter 12 which is farmer

20 bankruptcy, which is a way to allow farmers to reorganization.

21 And the most common is probably Chapter 13, which is also

22 called wage earning plans.

23 Chapter 13's are voluntary proceedings whereby a person

24 with regular income, that is income monthly or weekly or

25 regular income, can become in effect a ward of the Court for up
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 2 allowing the debtor to pay off his debts in an ordinary

 3 fashion.  It is called a wage earning plan because you are only

 4 entitled to be in it if you have regular income and you in

 5 effect lose control of any income over your immediate needs on

 6 a daily basis.

 7 Q. Can you describe to us what you would typically see in a

 8 good faith Chapter 13 bankruptcy debtor?

 9 A. Yes.  A Chapter 13 bankruptcy debtor may very well be a

10 person who has received or undergone a catastrophic health

11 injury without adequate medical insurance.  As a consequence,

12 that person may need to file a Chapter 13 in order to

13 straighten out the financial affairs and disaster impacted by

14 the health problem.  Another example of a Chapter 13 wage

15 earner would be somebody who, for whatever reason, has had to

16 change his job or her job for whatever reason and gone from

17 more money to less money where that person can no longer pay

18 their outstanding debts and still maintain a decent lifestyle.

19 A lot of Chapter 13's came out of Hurricane Ivan, for an

20 example, where a lot of people found that they had inadequate

21 housing insurance and had to go into bankruptcy court to

22 correct the problems, through nobody's fault where they

23 continue to make their payments.

24 Q. How does the bankruptcy court assist these individuals in

25 need?
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 2 standing trustee to handle the debtor's matters for up to five

 3 years.  But principally, it is somewhat of an honor system in

 4 that the debtor is required -- in order to receive the benefit

 5 of bankruptcy law, is required to file certain schedules that

 6 are designed to disclose all that person's assets, debts,

 7 liability, anything that involves the debtors ability to repay

 8 his creditors.

 9 It also requires -- in Chapter 13 context, it requires the

10 debtor to come up with, at least initially, and propose a plan

11 whereby he will pay back his lawful debts.  After that time,

12 the bankruptcy court will go through and determine what debts

13 are real, what debts are not real, what assets the debtor has,

14 and then we'll fashion a plan whereby the debts that are

15 determined to be lawful debts, can be repaid out of the debtors

16 income.

17 Q. You indicated earlier that you had an opportunity to review

18 Kent Hovind's bankruptcy file?

19 A. That's correct.

20 Q. All right.

21 Let me show you what's been marked for identification

22 purposes as OBS16-A, which is a multi-page document that I

23 believe you've had an opportunity to go through this; have you

24 not?

25 A. Yes, yes, ma'am.
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 2 bankruptcy file of Kent E. Hovind?

 3 A. Yes, ma'am.  This is a series of the schedules I was

 4 referring to a moment ago, wherein an individual identifies his

 5 debts, his income, his assets, that is, home, house, that sort

 6 of thing, his liability, and such things as that.

 7 MS. HELDMYER:  The United States would offer OBS16-A

 8 into evidence.

 9 THE COURT:  Any objections?

10 MR. RICHEY:  No objection, Your Honor.

11 THE COURT:  Any objection?

12 MR. BARRINGER:  No objection, Your Honor.

13 THE COURT:  It will be admitted.

14 BY MS. HELDMYER: 

15 Q. We're looking at the first page of a series of documents.

16 Mr. Beard, if you can, we're going to walk through what we're

17 looking at.  

18 It says "schedule one, current income individual debtors."

19 What is this?

20 A. Yes, ma'am.  And what it is, is one of the schedules that

21 is most important in a Chapter 13 context.  In order to file --

22 MR. RICHEY:  Your Honor, I'm going to object at this

23 point.

24 THE COURT:  Approach the bench.

25 (At the bench:



Beard - Direct    255
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 2 MR. RICHEY:  Your Honor, this witness is not listed as

 3 an expert witness.  He's been allowed to go on and on about the

 4 law here.  I would ask that he go case-specific instead of

 5 generalities, because that's what he's doing right now.  He's

 6 asked a specific question about that document or asked to

 7 testify about the document.  Instead, he's elaborating on

 8 generalities.

 9 THE COURT:  Ms. Heldmyer?

10 MS. HELDMYER:  I don't think he's doing that, Your

11 Honor.  He's talking about this specific document and we're

12 looking specifically at Mr. Hovind's file at this point, so he

13 is. . .

14 THE COURT:  Well, he can testify about the schedule.

15 The question was, it is one of the schedules that is most

16 important in a Chapter 13 context.  I think that's okay and

17 I'll permit it, but he won't be permitted to give an opinion.

18 He hasn't been designated as an expert.

19 MS. HELDMYER:  I intend to ask, Your Honor.

20 MR. BARRINGER:  Your Honor, it is called a Schedule I,

21 not a schedule one.

22 THE COURT:  Did I say schedule one?

23 MS. HELDMYER:  I probably said schedule one.

24 (Bench conference concluded.)

25 THE COURT:  Ms. Heldmyer, you may proceed.
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 2 Q. Tell us about this particular schedule, Mr. Beard.

 3 A. I have to preface my remarks by saying, as I indicated

 4 earlier, a Chapter 13 wage earner plan is not available to

 5 everybody.  It is only available to those individuals who 

 6 have --

 7 MR. RICHEY:  Your Honor, again, I object.  He's

 8 already testified regarding this.

 9 THE COURT:  Overruled.

10 THE WITNESS:  It's only available -- 

11 If I may proceed, Your Honor, I'm sorry.

12 THE COURT:  Yes.

13 THE WITNESS:  It's only available to those individuals

14 who have regular income.  The schedule that you have on the

15 screen right now, Schedule I, demonstrates to the Court at a

16 glance whether an individual is entitled to be in a Chapter 13

17 or not, because it is designed to disclose what his current

18 income is on a monthly basis or whatever periodic basis

19 disclosed.

20 In Chapter 13, it also requires the spouse to disclose

21 her income or his income, as the case may be, because part of

22 the Chapter 13 process is to make sure that there will be

23 sufficient funds for the family to live on during the pendency

24 of the Chapter 13, and it is important to the Court to know

25 from the debtor what money he and his family has -- have to
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 2 Q. I think you have the ability to mark on your screen, so

 3 feel free to mark when you're looking at something in

 4 particular.  Do you have a pen available to you up there?

 5 A. Yes, ma'am.

 6 Q. Okay.

 7 So walking through this particular one, we have employment

 8 of the debtor, the occupation is listed as what?

 9 A. Minister of gospel.

10 Q. Any other information provided by the debtor?

11 A. And no -- of course, that's one of the first telltale

12 problems with this filing.  It does not give the names of any

13 dependants.  It does not give the names of any spouse.  It

14 doesn't identify an employer.  It doesn't identify any other

15 information that's requested.

16 For example, while the debtor identifies his occupation as

17 a minister of the Gospel, he doesn't identify what his

18 employment is and there are, for an example, many ordained

19 ministers that never work in a church, but rather work in other

20 businesses.

21 Q. All right.

22 What is the income of this particular debtor?

23 A. Well, that's the second telltale.  The debtor reflects no

24 income whatsoever and does not disclose any income from any

25 spouse as well.  In fact, the form itself triggered one of my
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 2 there is no income, but it also discloses that he has no

 3 allowances.  He has no need for money, according to the way it

 4 reads.

 5 The other problem that I found in it was the handwritten

 6 perjury declaration.  Typically, at the end of every one of the

 7 schedules, the debtor is required to certify under pain of

 8 perjury that what that person is saying is true, and this

 9 instance, the individual, Mr. Hovind, went to the difficulty of

10 actually handwriting it on the first page.

11 Q. The second page is a notice, can you just summarize what

12 this is?

13 A. Yes.  The easiest way to say is right here where I marked,

14 the purpose is to acquaint an individual debtor with the four

15 possible chapters.  As I indicated to you earlier, there are a

16 number of different type of chapters in the thing we call

17 bankruptcy.  These are forms that are prepared by the National

18 Bankruptcy Court for use in every case.  However, they don't

19 necessarily apply to every case, and under our circumstances,

20 an individual can represent him or herself without a lawyer in

21 bankruptcy and this page is to identify what types of plans

22 there are available so that the individual debtor can determine

23 what he or she should do.  In this instance, the Chapter 13 is

24 identified at the bottom of the page and it is the one

25 Mr. Hovind elected to file under.
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 2 petition?

 3 A. From my memory, it does and from looking at this it does.

 4 Q. Who actually prepared this petition?

 5 A. Mr. Hovind prepared it under a situation called pro se,

 6 that is, he prepared it for himself without benefit of counsel.

 7 One point before you move on, I would like to point out one

 8 other thing.  One of the things we may get to earlier -- later

 9 is, here, Mr. Hovind identifies a Social Security Number, which

10 I won't outline.  Everybody can see.  Later on, some of the

11 other schedules he denies having a Social Security Number,

12 saying at some point he rejected a Social Security Number.

13 Q. All right.

14 We are looking at a page entitled "voluntary petition."

15 what is the purpose of this document?

16 A. I feel like I'm back in law school.

17 There are two ways you can get in bankruptcy.  You can be

18 forced in bankruptcy by your debtors and at that time, you

19 become an involuntary bankruptcy.

20 You can voluntary apply.  If you voluntary apply, you can

21 choose what chapter you want to go into and identify on the

22 face of the document what chapter you want to go into.  

23 And if I may, just very quickly, we note at the top that it

24 is a voluntary petition, that he states he has no valid Social

25 Security Number, and he begins down here to talk about the
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 2 where he wants to go, and he estimates the number of creditors

 3 he has, the number of assets, which he marked is under $50,000

 4 in value, the number of liabilities.  He does not disclose any

 5 employees.  He does not disclose anybody else claiming an

 6 interest in this property.

 7 Q. This is a document called "Exhibit A to voluntary

 8 petition."  What is that?

 9 A. The Exhibit A to voluntary petition is a follow-up to other

10 schedules that are filed by the debtor to get more specific

11 information as it relates to this individual debtor.  

12 And if I may point out two things or three things, rather.

13 First, it shows the debtor is seeking Chapter 13, second that

14 it's a voluntary petition.  The other things that are problems

15 in this matter is that he, Mr. Hovind, denies having a Social

16 Security Number and denies owning any property whatsoever.  The

17 difficulty with that is because it's filed under oath, and it's

18 a warning sign because everybody in America owns something.

19 Q. All right.

20 We've got "disputed unsecured claims one," that turns out

21 to be what, in this particular case?

22 A. Well, that was another problem.  That claim turned out to

23 be a claim against the Internal Revenue Service, but he calls

24 it a non-secured claim, and it was not an unsecured claim

25 because at that time, the IRS had seized some property, thereby
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 2 Q. The next page of that same document, "What's the name of

 3 any person who directly or indirectly owns, controls, or holds

 4 with power, et cetera," none in No. 5?

 5 MR. RICHEY:  Objection, counsel is testifying.

 6 THE COURT:  Sustained.  Ask the question.

 7 BY MS. HELDMYER: 

 8 Q. All right.  Read No. 5 for me, please, Mr. Beard?

 9 A. "List the name of any person who directly or indirectly

10 owns, controls, or holds with power to vote, 20 percent or more

11 of the voting securities debtor, colon," -- handwritten in

12 there is "none." 

13 Q. And No. 6?

14 A. Number 6 reads, "List the names of all corporations of

15 which 20 percent or more of the outstanding voting securities

16 are directly or indirectly owned, controlled, or held with

17 power to vote by the debtor, colon" -- written in there in

18 handwriting is "none."

19 Q. Summary of schedules is next.  Can you just summarize what

20 this document is for us, please?

21 A. Well, it is a quick review for all those who don't want to

22 go through every page and line of the schedules.  It is a quick

23 way for the Court and creditors and the trustee to look and see

24 what they are talking about.  And so as you go down, you'll see

25 all the scheduled numbers and identities, and I'm checking
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 2 personal property, which lists no assets.

 3 It's not necessarily the number of assets as to the value

 4 placed on those assets, so this particular summary of

 5 Mr. Hovind's reflects that he has assets having no value in

 6 real estate and assets having no value in personal property and

 7 that he has an unsecured liability to somebody in the amount of

 8 $10,602.31.

 9 Q. You total it out at the bottom "assets zero, liabilities --

10 that same number -- $10,000."  Is that correct? 

11 A. That's correct.  That's a summary so you don't have to go

12 through every one of the seven or eight schedules.

13 Q. Which we'll not do.  Let me get to Schedule E.  "Schedule

14 E, creditors holding unsecured priority claims, Internal

15 Revenue Service." 

16 MR. RICHEY:  Objection, Your Honor, was there a

17 question, Your Honor?

18 MS. HELDMYER:  I'm about to get to it. 

19 THE COURT:  Overruled.

20 Mr. Richey, she's not testifying if she's just reading

21 from the exhibit.  The exhibit is in evidence.  All right.

22 But please do ask a question.

23 MS. HELDMYER:  Yes, Your Honor.

24 BY MS. HELDMYER: 

25 Q. Right here can you read that for me, please?
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 1 A. Yes.  It reads a blank, a box that's marked with an X and 4 : 5 6 P M

 2 reads following that, "Taxes and certain other debts owed to

 3 other governmental units, taxes, custom duties, and penalties

 4 owing to federal, state, and local governmental units, as set

 5 forth in Title 11 United States Code section 507 -- I think

 6 that's little A 8, but I can't read it very closely.  That goes

 7 back to the priority I was talking about earlier.

 8 Q. And the creditor's name is what?

 9 A. There is only one handwritten in.  The creditor's name is

10 Internal Revenue Serv., period.  125 West Romano Street,

11 Suite -- I think that's 300, I can't read it -- Pensacola,

12 Florida, 32501.

13 The date the claim was incurred is 2 dash 7 dash 1996,

14 presumably February 7th, 1996, and the amount of the claim is

15 $10,602.31.

16 Q. Now, there is apparently a second Schedule I located within

17 this file.  Why are there two Schedule I's?

18 A. I don't recall precisely why there was.  I do know that at

19 some point shortly after his filing, Mr. Hovind filed other

20 schedules.  He called them amended schedules.  Whether this was

21 one or not, I can't recall, but I can recall seeing this as

22 part of one of the schedules in my file.

23 Q. All right.

24 And he names his children, his occupation evangelist, his

25 employer is God and no address for the employer.
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 2 court?

 3 A. Normally, it would be, and as I indicated earlier when we

 4 were looking at the earlier Schedule I, what was put on the

 5 earlier Schedule I would have been concerning to the Chapter 13

 6 trustee, to the Court as well as any creditor.

 7 MR. RICHEY:  Objection, Your Honor, he's testifying as

 8 to what other individuals --

 9 THE COURT:  Sustained, sustained.

10 BY MS. HELDMYER: 

11 Q. Was it a problem for you?

12 A. Yes, it was.  As I pointed out earlier, it became a warning

13 to me that I had to look at the file closer.

14 Q. Again, at the bottom, monthly income for himself and his

15 spouse, zero?

16 A. That is correct.

17 Q. Schedule J is on the next page, "current expenditures of

18 individual debtors," what is that supposed to be a schedule of?

19 A. As I suggested earlier in a Chapter 13 situation, the Court

20 is interested in ensuring that they get a plan of repayment

21 that allows the individual to maintain a lifestyle of some

22 sort.  The only way we can get that information is to have the

23 debtor file a schedule outlining it.  In this case, he filed a

24 schedule showing he had no monthly expenses whatsoever.

25 Q. Now, down here, it says "total monthly expenses, zero," and
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 2 planned payments are to be made biweekly, monthly, annually, or

 3 at some other interval," what is that information used for?

 4 A. Well, as I said earlier, in order to be a member -- in

 5 order to be in a Chapter 13 bankruptcy, you must have regular

 6 income.  The purpose of what immediately comes to for, this

 7 list of monthly expenses, is that he is to take that list,

 8 subtract that total from his reported current income as

 9 reflected on Schedule I, and the difference would be what would

10 be available to pay his creditors off and then the Court would

11 allow the debtor, with some latitude, to choose how

12 periodically he will pay the money.

13 In this instance, he does not give any income.  He does not

14 give any expenses.  He doesn't do the math.  Instead there

15 appears a handwritten "$15 slash week," indicating that

16 apparently, Mr. Hovind intends to pay $15 a week towards any

17 debts that the Court may find.

18 Q. The next page, "declaration concerning debtor schedules."

19 What is this up at the top that seems to have Mr. Hovind's

20 signature on it?

21 A. Yes, ma'am.  If I may, as I said earlier, one of the

22 most -- for a creditor such as myself, one of the most

23 important things about these schedules is that they be truthful

24 and complete statements of the affairs of the debtor.  For that

25 reason, the law requires the debtor to file under pain of
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 2 perjury is -- but if a debtor files a Chapter 13 or 11,

 3 whatever he files he has to certify under pain and perjury that

 4 it is truthful and complete.

 5 If you recall on the schedule that we first saw, he had

 6 handwritten in that certification and signed it.  This is the

 7 back page reflecting that somebody holding himself out to be

 8 Kent E. Hovind on March 1st, 1996, certified under penalty of

 9 perjury that the schedules and summary were true and correct.

10 Q. "Statement of financial affairs," here at the bottom,

11 "income from employment or operation of business," it is marked

12 "none." 

13 Would you explain that for us?

14 A. Yes, as I said earlier, whatever chapter you're involved --

15 MR. RICHEY:  Objection, Your Honor, this witness is

16 not an expert.

17 THE COURT:  Overruled.  He's not testifying as an

18 expert.

19 THE WITNESS:  May I proceed, I'm sorry?

20 THE COURT:  Yes.

21 THE WITNESS:  It is important for the bankruptcy court

22 and for creditors, such as myself, to know in the Chapter 13

23 context what income they have and whether it can be regularly

24 accounted for, whether it's from Social Security or what have

25 you, it is important to know what income the person has and
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 2 that he has no income from employment or operation of any

 3 business.

 4 BY MS. HELDMYER: 

 5 Q. The second page of that document, "income other than

 6 employment or operation of business," marked "none" as well?

 7 A. Yes, but this is a little different, look at it.  The

 8 bankruptcy court wants to know what an individual --

 9 MR. RICHEY:  Objection, Your Honor, it calls for

10 speculation.

11 THE COURT:  Sustained.

12 Mr. Beard, please don't testify as to what the Court

13 wants to know.

14 THE WITNESS:  I'm sorry, may I testify as to what I

15 want to know?

16 THE COURT:  Yes, you may.

17 THE WITNESS:  I want to know, as a creditor, what

18 monies he has available to him or her so that I can ascertain

19 whether the plan is, one, filed in good faith and, two, whether

20 the plan is what we call in the business "feasible," that is, a

21 plan that the debtor can live with, pay his debts, and still

22 survive.  This, in this instance, it is requesting that any

23 other income of whatever nature for the previous two years be

24 disclosed and it's marked "none."

25 BY MS. HELDMYER: 
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 2 A. This is another question.  And we're getting a little bit

 3 farther into bankruptcy.  The law in bankruptcy requires that

 4 certain payments to creditors --

 5 MR. RICHEY:  Objection, Your Honor, he is testifying

 6 as to the law.

 7 THE COURT:  Overruled.

 8 THE WITNESS:  May I start over, I'm sorry, Your Honor.

 9 It is required that the debtor disclose all payments

10 he's made within 90 days of bankruptcy in order that the

11 bankruptcy can determine whether there is a reference given --

12 MR. RICHEY:  Objection, Your Honor, he's testifying as

13 to what the Court can determine.

14 THE COURT:  Approach the bench.  

15 (At the bench:

16 THE COURT:  All right.  He's going a little far

17 afield.  I mean, he needs to testify as to what's important to

18 him as a creditor about this case.  Generally speaking, and, I

19 mean, I've let him testify about general bankruptcy law that is

20 certainly within his knowledge, and I don't think it's

21 extremely technical or complicated for the jury to understand,

22 but he needs to stick to what's important to him as the

23 creditor in this case and not what's important to the Court.

24 MS. HELDMYER:  Okay.  I got it.

25 THE COURT:  The objection will be sustained.
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 1 (Bench conference concluded.)  5 : 0 7 P M

 2 THE COURT:  Ms. Heldmyer, you may proceed.

 3 BY MS. HELDMYER: 

 4 Q. "Payment to creditors," as the creditor, Mr. Beard, what is

 5 important to you about this information here?

 6 A. Well, as a creditor, I want to know two things.  I want to

 7 know if another creditor such as myself or my client has

 8 received payments that should have gone to all creditors within

 9 90 days, that's paragraph 3A.

10 3b is I want to make sure as a creditor that no money has

11 been paid to a relative, an insider, or someone closely

12 associated with a debtor within one year that should otherwise

13 be available to me as a creditor.

14 Q. "Suits, executions, garnishments, and attachments," what's

15 important to you as a creditor about that information?

16 A. As a creditor, I want to know whether some other creditor

17 has jumped the gun and taken property that could be available

18 to all creditors.  The bankruptcy code is designed to be fair

19 to the debtor, give him a fresh start and to the creditor so

20 that they can get paid.  As a creditor, I want to make sure

21 that I get an equal portion with all other creditors.

22 Q. The next page of that schedule, it says, "Describe all

23 property that has been attached, garnished, et cetera," and

24 there is some handwritten information on here.

25 Is this part of the IRS debt for which you are representing
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 2 A. Yes.

 3 Q. Explain what this information means to you as a creditor?

 4 A. Well, let me say that I know now what M.C. Powe stands for.

 5 At the time, I did not.  It reflects to me at the time I saw

 6 it, reflects the Internal Revenue Service acting within the

 7 code seized certain assets of the debtor on February 7th, 1996,

 8 prior to the filing of the bankruptcy.  Those assets were as

 9 described on the form, a bank account in the amount of $911.31;

10 a GMC van, 1998 in the amount of $8,000 -- excuse me, valued at

11 $8,000, valued by the debtor; a 1984 Honda, valued at $2,000; a

12 1987 Mercury, valued at $6,000; a maroon trailer -- I can't

13 read this -- valued at $3,000; and cash in the amount of $52.

14 Q. Is that better?

15 A. Yeah, but I still, I can't read what that word is.

16 Q. We're going to jump to No. 7, gifts.  As a creditor, do you

17 want to know information here?

18 A. Yes, as a creditor, I want to know everything that makes up

19 a particular debtor's spending patterns and income patterns

20 over a period of time prior to filing bankruptcy, and in this

21 instance, I want to know whether he's giving out large gifts to

22 friends or other charitable institutions.  I guess friends are

23 not a charitable institution, but charitable institutions.  In

24 this case, he's marked "none."

25 Q. I'm going to skip now to No. 16 of that same document,
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 2 "none."  

 3 Why is that important as a creditor?

 4 A. A creditor such as the Internal Revenue Service, or any

 5 other creditor, and I, as a representative of the Internal

 6 Revenue Service, wants to know, again, what involvement a

 7 debtor may have in other businesses that may either generate

 8 money or cost him money over the period of the bankruptcy, so

 9 it is extremely important for me as a creditor to know if he's

10 involved in corporations, partnerships, sole proprietors, or

11 other self-employed professionals within two years immediately

12 preceding the case, whether he's involved in a partnership; if

13 he is involved in a partnership, who are the people he's a

14 partner with and where are we going to get information obtained

15 from them if necessary; if a corporation, we want to know what

16 debtor -- what the debtor's affiliations are with that

17 corporation.

18 Q. Number 17, "books, records, and financial statements."  Why

19 is that important to you as a creditor?

20 A. As a creditor, while I want to be able to accept a debtor's

21 representations under perjury, I don't have to.  And as a

22 creditor, I want to know whether there are independent

23 documents I can go to and form my own conclusions as to whether

24 the answers he gives on the schedules are correct.

25 Paragraph 17 is a requirement that he disclose the location
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 2 It's marked "none."

 3 Q. Number 18, inventory is marked "none." 

 4 Why is that important as a creditor?

 5 A. It goes back to the same statement, as a creditor or as an

 6 attorney representing a creditor, I want to know what property

 7 exists, whether in his name and in the name of somebody else,

 8 and I want to know fairly itemized list of personal property so

 9 that I can go and determine whether or not all the property

10 that should be there is there if the time comes, and similarly,

11 I want to know in paragraph B who has the property, when they

12 got the property, and when did they make the list up of the

13 property so I can determine whether or not it can be relied

14 upon as accurate or not.  Both are marked "none."

15 Q. And again, at the back of this document, we have another

16 declaration under penalty of perjury; is that correct?

17 A. Yes, ma'am, and that goes to what I mentioned earlier, the

18 need to be able to rely on these documents.

19 Q. Now, Mr. Beard, were there any hearings or other judicial

20 proceedings with respect to Mr. Hovind's petition for

21 bankruptcy?

22 A. Yes, ma'am.  And if I may just outline what occurred.  I

23 filed, on behalf of the Internal Revenue Service, a motion to

24 dismiss or to lift the stay.  It was an issue scheduled for

25 hearing.  Mr. Hovind, shortly before the hearing, was initially
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 2 to continue the matter.  For a number of reasons, the second

 3 hearing was attended by my co-counsel in the case, Marica

 4 Lancaster, who was a Department of Justice attorney.

 5 Q. What was the purpose of having a hearing in this particular

 6 case?

 7 A. The purpose was in my motion, I made a number of

 8 allegations regarding the good faith nature of Mr. Hovind's

 9 pleadings and bankruptcy.  Under the bankruptcy code, having

10 made those allegations, I had to prove them.  Then the Court

11 had to determine what the facts were and apply the law to those

12 facts as that Court found them to determine whether or not my

13 motion should be granted or denied.

14 Q. What allegations did you make in the motion?

15 A. I filed a number of allegations.  The first was that the

16 debtor was not properly a wage earner because he had not

17 disclosed any income.  The second that the debtor -- and these

18 are the two principal ones, I had a lot of things going on.

19 The second was that the debtor was filing in bad faith because

20 the IRS had attempted, and as I represented in my pleading, had

21 attempted to be collecting the income tax from Mr. Hovind has

22 not found any evidence he ever filed income tax returns and for

23 that reason had asked him to come forward and provide them with

24 the necessary paperwork to establish his income.  They had

25 received in response a letter saying that he would neither
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 2 MR. RICHEY:  Your Honor, I object.  This is hearsay.

 3 THE WITNESS:  It's set forth in my --

 4 THE COURT:  Excuse me, Ms. Heldmyer?

 5 MS. HELDMYER:  Your Honor, it's in the bankruptcy file

 6 and he is recalling or recounting actual documents that were

 7 filed in bankruptcy court, and he's not asserting these as

 8 matters for the truth.  These are -- he's listing the

 9 allegations that he made which will then explain some of the

10 findings that the Court made.

11 THE COURT:  All right.  Overruled.  You may proceed.

12 THE WITNESS:  I apologize to Court and counsel.

13 THE COURT:  Proceed.

14 THE WITNESS:  If I wasn't clear, these are the things

15 that I put in my motion.  I put in the motion the fact that he

16 had written a letter to the IRS saying he was neither --

17 neither could confirm or deny that he was a taxpayer and that

18 he was a citizen of the Republic of Florida and therefore, a

19 resident alien in the United States.

20 He also -- I also objected and moved to dismiss for

21 bad faith because he reported he had no assets when my -- in my

22 limited investigation into his property ownership, clearly

23 indicated that he had both real and personal property.  I filed

24 that motion because the evidence I had indicated it was filed

25 in bad faith with the evident intention to frustrate the
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 2 BY MS. HELDMYER: 

 3 Q. When you used the term "bad faith" in your motion, what did

 4 you mean?

 5 A. Bad faith --

 6 MR. RICHEY:  Objection, Your Honor, calls for a legal

 7 conclusion.

 8 THE COURT:  Sustained.

 9 BY MS. HELDMYER: 

10 Q. Did you -- did you define the term in your motion?

11 A. No.  The term "bath faith" is a word of art that I used to

12 connote that the debtor has filed for the wrong purpose.

13 Q. Did you ultimately get a decision out of the bankruptcy

14 court with regard to Mr. Hovind's -- your allegations of

15 Mr. Hovind's bad faith filing?

16 A. Yes, I did.

17 Q. By the way, is the United States Bankruptcy Court a federal

18 court?

19 A. The United States Bankruptcy Court -- the United States

20 Bankruptcy Court for the Northern District of Florida is

21 federal court.  Yes, it is a federal court within the

22 jurisdiction of the Article III courts known as the United

23 States District Court.

24 Q. Let me show you what's marked for identification purposes

25 Government's Exhibit OBS18-A.  I think you've had an
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 2 A. Yes, ma'am.

 3 Q. Do you recognize this?

 4 A. Yes, ma'am.

 5 Q. What is this?

 6 A. At the close of the hearing, the Court entered a finding

 7 that --

 8 MR. RICHEY:  Objection, Your Honor.

 9 THE COURT:  Please don't discuss the contents of the

10 document.  It has not been admitted.

11 THE WITNESS:  I apologize.

12 BY MS. HELDMYER: 

13 Q. Do you recognize this as being filed in the bankruptcy

14 file?

15 A. Yes.

16 Q. Is this a final order with regard to findings of the

17 bankruptcy court in the case of In re: Kent E. Hovind, Debtor?

18 A. It is a supplemental final findings.

19 MS. HELDMYER:  The United States would offer

20 Government's Exhibit OBS18-A into evidence.

21 THE COURT:  Any objection?

22 MR. BARRINGER:  No, Your Honor.

23 MR. RICHEY:  No, Your Honor.

24 THE COURT:  Government's Exhibit OBS18-A will be

25 admitted.  You may proceed.
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 2 Q. Mr. Beard, we're looking at the first page and it does say

 3 "supplemental finding of fact and conclusions of law, "Why is

 4 this a supplemental finding of fact?

 5 A. I apologize to the Court, but the second paragraph tells

 6 you and I'll read it to you.  The second sentence tells you and

 7 I'll read it if I may.

 8 "At the conclusion of the case, I orally granted the IRS's

 9 motion and announced my findings of fact and conclusions of law

10 on the record in open court.  I hereby supplement those oral

11 findings of fact and conclusions of law with this written

12 supplement." 

13 So the Court on the record stated why he was granting the

14 motion and is now supplementing it with written findings.

15 Q. I'm going to have you read just portions of this

16 supplemental order.  If you would start right there, in his

17 schedules?

18 A. "In his schedules and statement of affairs, the debtor

19 represents that he is an evangelist employed by God and that he

20 receives no income, has no expenses, owns absolutely no

21 property and has no creditors except for the IRS with a claim

22 of $10,602.31.  On March 8th, 1996, one week after filing of

23 his petition, the debtor filed a pleading entitled 'petition

24 for return of seizure' requesting an order requiring the IRS to

25 return to the debtors unspecified property, which it is
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 2 "The only clue as to what property this 'petition' referred

 3 to was contained in item 4(B) of the statement of financial

 4 affairs, describing any property which has been garnished or

 5 seized under legal process within one year of filing of the

 6 petition for relief.  There, the debtor identifies three

 7 vehicles, a trailer, cash and a bank account which had

 8 apparently been levied on by the IRS on February 7th, 1996."

 9 Q. I want you to start reading at the bottom paragraph, the

10 evidence?

11 A. "The evidence presented at the hearing paints a clear

12 portrait of a tax protester whose sole purpose in seeking

13 relief under Chapter 13 was to obtain property seized by the

14 IRS.  The IRS in this case has filed a proof of claim setting

15 forth a secured tax claim in the amount of $10,461.36 for the

16 tax years 1998 -- excuse me -- 1989, 1990, and 1991 and a

17 priority claim in the amount of $10,690.46 for the years 1992,

18 1993, 1994, and 1995.

19 The IRS records reflect that notwithstanding his earning of

20 income during the years in question, the debtor has failed to

21 file any income tax returns for those tax years for which the

22 IRS has filed its proof of claim.  Furthermore, the IRS has no

23 record of the debtor ever having filed a federal income tax

24 return."

25 Q. Continue, please.



Beard - Direct    279
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 2 assigned to collect taxes which had been assessed against

 3 debtor for the years 1989, 1990, and 1991, as well as to

 4 properly determine the debtor's tax liability for the years

 5 1993 and 1994.  In carrying out those duties, Officer Powe

 6 served a summons directing the debtor to appear before her on

 7 February 13th, 1996 to produce for examination, certain records

 8 and to give testimony in order for her to properly compute the

 9 debtor's tax liability for the years 1993 and 1994.

10 Rather than appearing and producing any of the records set

11 forth in the summons, the debtor submitted a letter to Revenue

12 Officer Powe claiming that he is quote, a nonresident alien to

13 the federal government, unquote, that he cannot confirm or deny

14 that he received income nor was he a taxpayer under the IRS

15 code and demanding that the IRS provide him with certain items

16 proving that he was required to pay taxes."

17 Q. Then he talks about the levy and start at the top.

18 A. "Soon thereafter, on February 20th, 1996, the debtor

19 prepared and had served on Revenue Officer Powe, by the

20 Escambia County Sheriff Department, a document entitled

21 acervation, asceration, parentheses, sic, end parentheses, of

22 invalid lien slash levy, end of quote, in which the debtor

23 contended that the IRS tax lien slash levy was invalid and that

24 he was the inhabitant of the quote, Florida Republic, end of

25 quote.  The debtor further threatened to sue Revenue Officer
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 2 fact, file a lawsuit against her individually in Federal

 3 District Court which was later withdrawn."

 4 Q. Go ahead.

 5 A. "Notwithstanding the debtors listing under penalty of

 6 perjury in his schedules and statements of affairs that he has

 7 no income and has no expenses and owns no property, the

 8 evidence shows otherwise.  Records from the State of Florida,

 9 Department of Highway Safety and Motor Vehicle parentheses,

10 quote, DHSMV, end quote, end parentheses, reflects three motor

11 vehicles, a 1987 Mercury, a 1989 GMC, and a 1984 Honda titled

12 in the debtor's name.  Real property records from Escambia

13 County, Florida reflect that the debtor and his wife purchased

14 a home on December 13th, 1993 from Ernest and Voncille Hicks

15 and gave the Hicks a mortgage in the amount of $60,000

16 encumbering the home.

17 "The testimony of Ms. Hicks, together with a closing

18 statement from the sale, reflects a purchase price of $90,000

19 for the house with a debtor paying $30,369.43 down.  Ms. Hicks'

20 testimony further established that the debtor makes regular

21 payments on the mortgage and has, in fact, paid in advance on

22 the mortgage.  Typically, payments are made with third-party

23 checks made payable to the debtor and endorsed over to

24 Ms. Hicks.

25 "In February of 1995, the debtor paid $3265 for the
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 2 house.  Additionally, the debtor has three children all of whom

 3 attend a private Christian school for which he and his wife pay

 4 approximately $4,800 a year in tuition and fees."

 5 Q. Continue, please?

 6 A. "An inventory of the debtor's van following seizure by the

 7 IRS revealed video and audiotapes, printed literature on

 8 creationism published by the debtor, included prices designated

 9 as quote, suggested donations.  The quote, suggested donation

10 for the videotapes ranged from $9.95 each to $14.95 each with

11 the donation for set of all 18 parentheses, 18, of the debtors

12 videos of $180.

13 "In the face of all the foregoing the debtor apparently

14 maintains that as a minister of God everything he owns belongs

15 to God and he is not subject to paying taxes to the United

16 States on the money he receives for doing God's work.  While in

17 his correspondence to the IRS, he denies being a tax protestor,

18 the evidence overwhelmingly establishes otherwise.

19 "At the hearing on this motion, debtor's counsel

20 represented to the Court that the debtor was now ready to do

21 everything which was required of him to comply with the

22 Bankruptcy Code and the Internal Revenue Code, including the

23 filing of tax returns and payment to the trustee in accordance

24 with the plan filed immediately prior to the hearing.  However,

25 the debtor himself never took the stand during -- I can't see
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 2 has he ever filed any amended schedules and statement of

 3 affairs to reflect his true financial status.  Given this

 4 debtor's history and the documentary evidence presented, I

 5 cannot find this debtor has any intention of complying with the

 6 Bankruptcy Code, nor the Internal Revenue Service Code."

 7 Q. Let me stop you there.

 8 THE COURT:  Ms. Heldmyer, we're beyond the 5:30 time.

 9 How much longer with this document, do you think?

10 MS. HELDMYER:  As a matter of fact, Your Honor, I

11 think I'll have him read that last paragraph and I'll be

12 finished with this document.  And as a matter of fact, finished

13 with my direct examination.

14 BY MS. HELDMYER: 

15 Q. Mr. Beard, if you would just read that last paragraph for

16 me. 

17 A. Yes.

18 "The debtor -- this is the last page.  "The debtor, having

19 failed to file his federal income tax returns for at least the

20 years 1989 through 1995, having resisted collection efforts by

21 the IRS, and having provided false information in his schedules

22 and statement of affairs in connection with this case, I find

23 that the debtor filed this petition in bad faith and as such,

24 the petition is subject to dismissal for cause under the

25 provisions of 11 U.S.C. Section 1307 (C).
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 2 A. Chief Bankruptcy Judge Lewis Killian, Jr. 

 3 MS. HELDMYER:  Thank you very much.

 4 THE COURT:  Does that conclude your direct?

 5 MS. HELDMYER:  It does, Your Honor.

 6 THE COURT:  All right.  Ladies and gentlemen, we will

 7 stop for the day.  We're a little beyond the 5:30 hour.  Maybe

 8 we can stop a little bit earlier tomorrow.  We'll see how the

 9 day progresses.

10 Please during the evening recess, do not discuss the

11 case amongst yourselves or with anyone else or loved ones or

12 family members or friends or anything of that nature.  Please

13 do not make any inquiry on your own or conduct any research of

14 the matters that you have heard testified about here in the

15 trial.  And also, very importantly, do not attempt to form any

16 opinion about the merits of the case until you have heard all

17 of the evidence and heard all of the arguments of the attorneys

18 and, of course, received your instructions on the law.

19 We'll see you back tomorrow morning at 8:30.  Have a

20 good evening.  Goodnight.  And please do leave your notebooks.

21 (Jury out.)

22 THE COURT:  Mr. Beard, you may step down and you'll be

23 back on the witness stand tomorrow morning at 8:30, Mr. Richey,

24 beginning with cross-examination, and please don't discuss your

25 testimony with anyone during the evening recess.
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 2 THE COURT:  All right.  A couple of things.

 3 First, I do want to direct counsel to the addendum of

 4 the local rules that I referenced during the pretrial

 5 conference and also included in my order following the pretrial

 6 conference and this is the addendum that addresses decorum and

 7 courtroom procedure in our court and that rule does require

 8 that all counsel stand, either when speaking or addressing the

 9 Court or when being addressed by the Court and that would

10 include when you make objections and that's what the rule

11 requires and that's what the Court expects, so please do be

12 mindful of that rule.

13 Also the rule, and it was violated yesterday

14 inadvertently on both sides, as to the requirement that you

15 refer to witnesses and parties by their surname and not their

16 first name, so please do be mindful of that as well, and I

17 would ask and direct that you review that addendum before

18 tomorrow.

19 As to the issue of -- several issues that have arisen

20 during the day's proceedings, first, I want to state that these

21 are issues that should have been brought to the Court's

22 attention before today, before the testimony.  That's why we

23 meet at 8:00 every morning.  That's why we have breaks so we

24 can take it up during lunch and that's why we're going to stay

25 a little later this evening.



   285
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 2 could have been discussed with the Court outside of jury time.

 3 You will note that before the trial, Ms. Heldmyer filed what

 4 she did not have to file.  There had been no motion in limine.

 5 There still hasn't been a motion in limine on these issues, but

 6 the government filed a notice of intent to admit certain

 7 evidence and that was so as to advise the Court in advance of

 8 issues that might arise, and she anticipated that these issues

 9 might provoke some discussion with the Court or some need for

10 Court intervention.  That's what I'm asking the defense and

11 directing the defense to do as well.

12 This issue about the IRS code most certainly should

13 have been brought to my attention before the trial, if you knew

14 that was going to be part of your defense, and you could have

15 done it just before the trial.  You didn't have to do it weeks

16 in advance, but certainly, it would have been preferable for

17 you to have done it sufficiently in advance so that I could

18 have made a ruling on it so we need not take up jury time in

19 dealing with this issue.

20 The argument, it seems to me, as best I can glean, Mr.

21 Richey, the argument with respect to Ms. Powe's, Officer Powe's

22 testimony, Revenue Officer Powe's testimony, was that number

23 one, the code doesn't apply or those provisions of the code

24 don't apply to Mr. Hovind because there is nowhere in the code

25 that says you can levy against a citizen?  I'm not sure if I'm
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 1 accurate in that, but that's what I gleaned, and then the fact 5 : 3 8 P M

 2 that the code provision, and I think it was 6202, but I could

 3 misquote this, but that there was no delegation order from the

 4 secretary that authorized Ms. Powe to take the action that she

 5 took.  Am I characterizing it correctly?

 6 MR. RICHEY:  Not quite.

 7 THE COURT:  All right.  Help me out.

 8 MR. RICHEY:  First of all, on the 6020b issue, that

 9 came up in her testimony.  She testified that the IRS had

10 prepared such substitute for returns under 6020b. 6020b

11 specifically says if there is some other law that requires the

12 form to be filed, then the secretary may prepare the form.

13 Then, under the regulations of that code provision, it says the

14 secretary or its delegate.  And then there is a delegation

15 order that specifically lists every form that they may prepare

16 under 6020b and the Form 1040 is not listed on that delegation

17 order.  So the fact that she testified that substitute for

18 returns were prepared under the authority of 6020b, substitutes

19 for forms, being 1040, are incorrect as a matter of law.

20 THE COURT:  How are you going to establish -- let me

21 ask, how would you establish that it was incorrect as a matter

22 of law?  You can't testify to that.

23 MR. RICHEY:  No.  I can provide a copy of 6020b.  I

24 can provide a copy of the regulation thereunder, and I can

25 provide a copy of the regulation order that comes from the
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 2 THE COURT:  That's what we're not going to do because

 3 that is going to mislead and confuse this jury.

 4 MR. RICHEY:  I think the witness testifying that they

 5 were valid under the law is misleading the jury as well.

 6 THE COURT:  The issue of whether the IRS has the right

 7 to levy against Mr. Hovind's vehicles is the issue here, not

 8 whether there was some technical violation in the code.

 9 MR. RICHEY:  Your Honor, with all due respect, I

10 believe that issue was already determined by other courts and

11 really, the attempt here is for the government to re-litigate

12 that issue by presenting all the documentary evidence that

13 occurred with every little process, where really, the only

14 accusation is under Count 58 that somehow this was a threat

15 that -- or excuse me, a corrupt endeavor to impede the

16 administration of the Internal Revenue laws.

17 THE COURT:  And that's the charge.  I guess I don't

18 follow your line of thinking.  I mean, that's the charge.

19 That's what they are trying to prove.

20 MR. RICHEY:  That's the charge.  So, you know, for

21 example, this last witness and going through every little

22 minutia on those forms, what did that have to do with impeding

23 the Internal Revenue Service?

24 THE COURT:  I don't know.  I didn't have an objection

25 as to specifically the length of time the government took to go
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 2 We can get to that, if need be.  

 3 MR. RICHEY:  I think the government wants to

 4 re-litigate every little issue that's involved in there.  They

 5 are raising it for cross-examination.

 6 THE COURT:  Certainly, they are raising it for

 7 cross-examination.  If it's coming in on direct, it's fair game

 8 for cross-examination.

 9 MR. RICHEY:  If the witness testified they did

10 something under specific authority under the Internal Revenue

11 Code, that raises that as well.

12 THE COURT:  If it's relevant, it raises that.  The

13 fact that it's fair game because it was discussed on direct,

14 with respect to Mr. Beard's testimony what you just referred

15 to, is a separate matter of whether or not the inquiry is

16 relevant.  What I'm saying with respect back to where I started

17 with Ms. Powe, is I don't see the relevance on Count 58 -- 58,

18 we're not dealing with 1 through 12 now, we're dealing with

19 58 -- I don't see the relevance as to whether or not she

20 technically followed every section of the code in seizing the

21 vehicles.

22 MR. RICHEY:  Well, the count goes to whether he

23 impeded the Internal Revenue laws.

24 THE COURT:  Right, by his subsequent actions, by what

25 he did in response.



   289

 1 MR. RICHEY:  And if it's then his argument that the 5 : 4 3 P M

 2 IRS themselves did not follow the administration of the

 3 Internal Revenue laws, then how could he be corruptly

 4 endeavoring to impede that if they themselves didn't follow

 5 that law.

 6 THE COURT:  I don't follow that line of reasoning.  I

 7 mean, he -- just to use an absurd hypothetical, if she violated

 8 the technical provision of the code, which is not a crime,

 9 which is what he's charged with, but if she violated a

10 technical section of the code, and in response, Mr. Hovind took

11 some violent action, which is not the case, but took some

12 violent action, you're suggesting that would be justified?

13 MR. RICHEY:  No, I'm not.  Perhaps --

14 THE COURT:  Again, the fact that she may have

15 violated, technically violated -- and I'm not saying she did,

16 but if technically she did, that's not a defense to charge 58.

17 Now, on 1 through 12, the tax charges, the law does

18 carve out a unique exception, if you will, to ignorance of the

19 law is no excuse, but that's not the case with 58.  If what he

20 did violated the law. . .

21 MR. RICHEY:  Then, I guess I could ask this because I

22 filed this both in the motions to dismiss and the motion for

23 bill of particulars.

24 THE COURT:  Okay.

25 MR. RICHEY:  How did these specific acts violate the
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 2 Revenue Code did these acts impede?

 3 THE COURT:  Well, that will be for the jury to decide

 4 and that will be for you to argue and for Ms. Heldmyer to

 5 argue, but not for the Court to decide.  That's why we have a

 6 trial.  I mean, the law exists, you're not challenging the

 7 statute.  It reads as it reads, and Ms. Heldmyer has provided

 8 the law that said acting corruptly without any evidence of

 9 force or threats of that nature, can satisfy the statute at

10 least in our circuit.  I considered that issue, but that's not

11 the issue right now.

12 The law is the law and that's why we have the trial is

13 to determine whether or not Mr. Hovind violated it.  And

14 certainly, you are going to be able to present, if you and

15 Mr. Hovind elect to, his side of the story and his version of

16 the events and the reason why he took the action that he took.

17 You're certainly entitled to do that.  I guess, I just don't

18 see that this issue about whether or not agent -- or Officer

19 Powe technically violated some section of a very lengthy and

20 complicated code as a defense.

21 MR. RICHEY:  I guess it comes down to whether this

22 Court is going to instruct the jury as to the law or whether

23 each witness gets to instruct what the law allows them to do

24 and their interpretation of the law.  So far that's what

25 they've been allowed to do.  They've been allowed to say that
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 2 THE COURT:  Who is they?

 3 MR. RICHEY:  Well, Ms. Powe was able to testify to

 4 that.  This last witness that we had, Mr. Beard, went on

 5 extensively about what the law allows.  None of them have been

 6 addressed as expert witnesses and yet they have been able to

 7 take the stand and testify as to what the law allows.

 8 THE COURT:  Well, Mr. Beard testified generically

 9 about the Bankruptcy Code.  He didn't get into a whole lot of

10 specifics about it.  But in terms of what the law allows, he

11 didn't testify about that.

12 Ms. Powe told you and told us that she acted pursuant

13 to a section of the code and that that's why she acted.  I

14 guess, still, we're not meeting here is that even if she's

15 wrong, technically, I don't see that that's relevant.

16 MR. RICHEY:  I think it's relevant in the mind of the

17 defendant.

18 THE COURT:  It might be.

19 MR. RICHEY:  And if that's the case, then I would be

20 able to recall her as a witness then.

21 THE COURT:  I'm not giving you that latitude right

22 now.  What I am going to do is hear from Ms. Heldmyer because I

23 haven't heard from her on this issue, but then I'm going to ask

24 you to provide the Court, before we go any further with this,

25 with law.  You need to provide the Court, which is what should
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 1 have been done before this issue was raised because I'm in here 5 : 4 8 P M

 2 with you all day long, and I don't have time to break and send

 3 the jury out and go and research this issue.

 4 MR. RICHEY:  And I don't know what their witnesses are

 5 going to testify beforehand and I didn't know she was going to

 6 take the stand and testify that 6020b allowed her to prepare a

 7 substitute for returns. 

 8 THE COURT:  Then the two of you need to confer in a

 9 little more detail on the evening recess if that's the case,

10 because we're not going to do this all day every day, I can

11 tell both of you or all three.

12 MS. HELDMYER:  I would strongly disagree with the

13 statement Mr. Richey provided because he had -- he got in

14 Jencks the entire investigative history that was used in detail

15 to refresh Ms. Powe's recollection throughout the entire

16 testimony.  She did not vary from that script, so he knew

17 exactly what she was going to testify to during the course of

18 her testimony.

19 In terms of the other issue, Your Honor, I don't have

20 a whole lot to add given that we've filed a motion in limine

21 providing the law as we know it, only to say that another

22 justification for Ms. Powe testifying about the statutes and

23 her authority is to testify -- is to provide information about

24 why she did what she did.  It's not necessarily even for the

25 truth of the matter asserted, that is, that the statute gave
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 1 her that justification, although it did, and the statutes as 5 : 4 9 P M

 2 far as I can read them, are exactly what she stated they were,

 3 but she was explaining to the jury why she did what she did.

 4 And I completely agree with the Court that it's completely

 5 irrelevant, even if she did violate some technical part --

 6 portion of the Internal Revenue Code, that has no relevance to

 7 the particular charge that we've introduced this information

 8 for.

 9 This information was provided to the Court and to the

10 jury to establish, to ultimately establish the Count 58 charge

11 and the threats of lawsuit and the bullying, basically, by Kent

12 Hovind, the series of bullying, which is going to continue,

13 Your Honor, there is going to be an awful lot more evidence

14 about Mr. Hovind's use of threats of lawsuits and actual

15 lawsuits, et cetera, to impair and impede the IRS.  And her

16 testimony set up the bankruptcy, which is a specific charge in

17 the indictment that that bankruptcy was specifically designed,

18 as the Court found, Judge Killian found, specifically designed

19 to impede the IRS in terms of trying to get around a lawful

20 levy.

21 Judge Killian even found in his order that Ms. Powe

22 acted properly.  So I do not believe that there is an argument.

23 If there is some justification for believing Ms. Powe acted

24 illegally, I don't know what it is and I would like to see it

25 before arguing any further.  But from what I can see, she was
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 2 THE COURT:  Mr. Richey, I think that's part of the

 3 dilemma or trouble I have with this is, I don't know the IRS

 4 Code.  To be completely honest and frank about it, I don't know

 5 it.  So to allow you to cross-examine her about provisions of

 6 the code that this Court is not aware of such that I don't know

 7 whether you are misleading the jury -- and I'm not accusing you

 8 of that, but I don't know whether you are.  If I had this

 9 information ahead of time, perhaps I could have made a

10 determination in that regard, but I'm not going to allow the

11 jury to be misled or confused as to the actual state of the

12 law, particularly when the defendant may have, you know, an

13 elaborate, albeit incorrect, elaborate view of the law, and I

14 don't know whether it's based on a misinterpretation on the

15 code sections or not.  And it is my duty and my obligation to

16 ensure that the jury is not confused and misled and the only

17 way that I can do that is for you all to notify me as far in

18 advance as you can.

19 You seemed very prepared with questions for Ms. Powe

20 about her execution of her duties and that sort of thing.  It

21 doesn't sound like you were surprised by that.

22 MR. RICHEY:  Just because I've questioned a witness

23 regarding that before, but there is nowhere in the Jencks

24 material that specifically addresses 6020b, just for the

25 Court's note.
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 1 THE COURT:  What I'm not going to allow to happen, I 5 : 5 3 P M

 2 guess, bottom line in the trial, and I wasn't prepared -- I'm

 3 not going to allow it to happen with Ms. Powe today, is to try

 4 to use this view of the tax code in terms of her execution of

 5 her duties and whether or not it was lawful or not, as some

 6 sort of suggestion that Mr. Hovind didn't have an obligation to

 7 pay those taxes.

 8 MR. RICHEY:  Your Honor, I will file an offer of proof

 9 regarding what 6020b states.

10 THE COURT:  No, what I want you to do -- let me give

11 you more specific -- you can do that and that would be helpful.

12 What I guess, and this is not what I want to do in front of the

13 jury, if you are suggesting that Ms. Powe testified

14 inaccurately on the stand and that there is no section in the

15 IRS Code that gave her or her office the authority to levy on

16 that property, the vehicles, then that's what I want to see,

17 because I'm not -- it does nobody any good for you to establish

18 to a jury that Ms. Powe made a mistake about which provision --

19 technically, which provision of the code she was operating

20 under.

21 MR. RICHEY:  Well, Your Honor, to be honest, I don't

22 know the Internal Revenue Code that well, but I think the

23 obligation rests entirely with the government to have witnesses

24 that testify correctly as to the law.

25 THE COURT:  Witnesses make mistakes day in and day out



   296
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 2 something as complicated as the IRS Code and the fact that she

 3 may have misspoke and said she acted under authority that she

 4 didn't perhaps have under one section, but maybe she had under

 5 another section of the code, that doesn't prove anything other

 6 than she made a mistake.

 7 MR. RICHEY:  One of the underlying problems with this,

 8 Your Honor, was that documents that she relied on, specifically

 9 the summons that she provided, things like that, the government

10 didn't produce for this trial, so they are having her try to

11 testify to something that they don't even have the document in

12 front of her and that makes it extremely difficult to even

13 cross-examine the witness.

14 THE COURT:  I think the testimony was she left the

15 document, the summons, with the Hovinds.

16 MR. RICHEY:  She also had a copy in her file.

17 THE COURT:  Well, I don't recall her testifying on

18 direct about -- and I could be wrong, there is a lot of

19 testimony today -- specifically about the summons.  I know you

20 crossed her on it, but in terms of what it said and that sort

21 of thing, I don't remember, and there was no request at the

22 time for the government to produce it, so that's a separate

23 issue.  I don't know.  There was no objection made on that

24 basis, and I didn't have the opportunity to rule at the time.

25 MR. RICHEY:  You know, I'll try to get things out in
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 2 know what a lot of the witnesses are going to testify and they

 3 could go on about a number of things.  The only thing I know is

 4 who they are, if there is any Jencks material regarding what

 5 documents.

 6 THE COURT:  All I'm asking -- and I know you don't

 7 have specific knowledge of that, but I'm asking you and Mr.

 8 Barringer and I'm asking Ms. Heldmyer to do the same, if you

 9 put on a case, is to try and anticipate.  I prefer that you be

10 wrong, so if I have to do a little extra research, when in the

11 end it wasn't necessary, that's okay.  I would much rather that

12 than be surprised with it, something such as this when the jury

13 is here in the courtroom, because it behooves all of you for me

14 to have that advanced notice as much as possible, so that I can

15 give you a correct ruling, particularly on a legal issue such

16 as this.

17 All right.  You're going to discuss, Mr. Beard will

18 continue in the morning and then you'll have other witnesses, I

19 presume, tomorrow. 

20 MS. HELDMYER:  Your Honor, we went so slowly today

21 that I don't think we'll have any new names.  We'll check it

22 out.  We gave them quite a few names yesterday and didn't get

23 through half of them, but we will check on it and let them

24 know.

25 THE COURT:  All right.
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 2 MR. RICHEY:  No, Your Honor, thank you.

 3 THE COURT:  Mr. Barringer?

 4 MR. BARRINGER:  No, Your Honor.

 5 THE COURT:  Do you have to press that every time?

 6 MR. BARRINGER:  I shut it off, so that way when I'm

 7 you talking to my client -- because you said Mr. Perreault can

 8 hear everything, including if I'm whispering, and my family

 9 tells me my whispering is very loud, so I'm trying to take that

10 into account and not leave it on all the time. 

11 THE COURT:  That's fine, as long as when you do speak

12 to the Court, you press it, and that's what you've been doing

13 and that's fine.  I don't think we've had any problems in that

14 regard.

15 Ms. Heldmyer, did we not get to the witness -- I'm

16 assuming we did not, the witness who was going to testify with

17 respect to Ms. Hovind's activities.

18 MS. HELDMYER:  Your Honor, when I spoke to the Court

19 about that, the lawsuit was the first thing that we were

20 thinking was going to come up.  I was thinking that Ms. Powe

21 would know about that particular lawsuit.  She did not have a

22 sufficient memory about it to ask her about it, so it did not

23 come up with her as I had anticipated.

24 THE COURT:  Okay.  All right.

25 Then I think that is all that I have for the evening.
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 2 no issues to bring before the Court at 8:00, that's fine, I'll

 3 recess until 8:30.  But if there are, let's please do discuss

 4 them at that time.  I hope you have a nice evening.  We'll be

 5 in recess.

 6 (Proceedings concluded at 5:59.)

 7  

 8                 --------------------      
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 1 (Court in session.)  7 : 5 2 A M

 2 (Defendants present.) 

 3 THE COURT:  Good morning.

 4 MS. HELDMYER:  Good morning.

 5 MR. RICHEY:  Good morning.

 6 MR. BARRINGER:  Good morning.

 7 THE COURT:  All right.  Mr. Richey, let me start with

 8 you this morning.  Do you have anything you wish to present to

 9 the Court this morning on the issue that we finished up with

10 last night?

11 MR. RICHEY:  I'm still in the process of trying to get

12 some documents over to me.

13 THE COURT:  All right.  Let me refer you all to just a

14 couple of cases that we uncovered.  The first is -- and both of

15 these cases stand for the proposition that in a case of this

16 nature or a charge of the nature in Count 58 under 26 U.S.C.

17 7212, that the underlying validity of an IRS levy is not a

18 defense to a charge under that section, and that the matter of

19 the validity of the levy is to be determined in a separate

20 civil action.  So I'll leave you with that, and we can discuss

21 this again.

22 I still stand by the ruling yesterday for that reason

23 as well as for the potential that I felt that there was to

24 confuse the jury the way we were heading with the code

25 provisions and the questioning of Ms. Powe.  But, Mr. Richey,
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 1 that does not preclude you from presenting law as well as an 8 : 0 2 A M

 2 offer of proof to the Court and argument.

 3 MR. RICHEY:  And you said that you had a couple of

 4 cases?

 5 THE COURT:  I'm sorry.  I did, yeah.  Thank you.

 6 You're all looking at me waiting for that.  I have them, but

 7 now you need them.  The United States v. Lewis, 657 F.2d 44.

 8 That's a Fourth Circuit Case, 1999.  And then United States v.

 9 Hopper at 177 F.3d 824.  And that's a Ninth Circuit decision.

10 And I do not believe that the date that I cited for the Lewis

11 case is correct.  I think that is an older case than 1999.  The

12 Hopper case is 1999.  Nonetheless, hopefully the sites are

13 correct.  If you find they are not, because I typed this

14 myself, they may not be, let me know and I'll get you the

15 correct cite for sure.  I do have the Ninth Circuit case here

16 in front of me, and it is at 177 F.3d 824, and it cites the

17 Lewis case at 657 F.2d 44.  And that's an '81 case.

18 Okay.  Anything else, Mr. Richey?

19 MR. RICHEY:  No, Your Honor.

20 THE COURT:  Mr.  Barringer?

21 MR. BARRINGER:  No, Your Honor.

22 THE COURT:  Ms. Heldmyer?

23 MS. HELDMYER:  Your Honor, just very briefly, I don't

24 know that there's going to be an objection, but given an

25 objection was made yesterday, I thought I should bring it up.
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 1 Tomorrow we're going to have some testimony about a 8 : 0 4 A M

 2 conversation that the defendant, Kent Hovind, had with our

 3 witness.  This conversation took place in November of 2004.

 4 The conversation included conversation and talk by Mr. Hovind

 5 explaining why he was acting the way that he did with regard to

 6 payroll taxes and income taxes and explaining his position,

 7 explaining about his use of cash, the traceability of cash, the

 8 fact that he had beat the IRS for years, that sort of thing.

 9 So the conversation took place in November of 2004 and recounts

10 the -- basically the history of Mr. Hovind -- through

11 Mr. Hovind's words, the history of what he did and why he did

12 it with regard to taxes.

13 There is a second conversation, it is a three-way

14 conversation between Mr. Hovind, Glen Stoll and our witness.

15 It was a three-way telephone conversation, all three of them

16 were on the conversation very shortly after the first

17 conversation in which Mr. Stoll, with Mr. Hovind present,

18 explains to this witness what their theory is behind not paying

19 taxes, not paying employment taxes and the way that they have

20 the company, CSE, set up.  So given that the conversation took

21 place in November of 2004, that's the reason I'm bringing it

22 up.  I don't believe that it's objectionable.  I can explain

23 why if there is going to be an objection, but the conversation

24 actually recounts all of the events from previous years.

25 THE COURT:  All right.  Mr. Richey.
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 1 MR. RICHEY:  Well, your Honor, I'm not sure who the 8 : 0 6 A M

 2 witness is, but it sounds like, at least the second portion of

 3 that conversation, that Mr. Hovind that, although present, was

 4 not a participant in the conversation.  I mean, he didn't

 5 speak, and it was Mr. Stoll.  So that would clearly be hearsay.

 6 THE COURT:  Well, I don't know the government's

 7 position, although I can glean from what the government filed

 8 prior to trial and suspect that their position would be that he

 9 was speaking as an agent for Mr. Hovind, as his attorney.

10 MS. HELDMYER:  Mr. Stoll is not an attorney, Your

11 Honor.  He was -- he heads up this company called Remedies at

12 Law, and he is the person that Mr. Hovind has claimed and

13 continues to claim actually runs the business, operates -- owns

14 the business, whatever, and that he is responsible -- that Mr.

15 Stoll is responsible for what happens at CSE.  So in that

16 respect, he would be acting as an agent.  We are also certainly

17 not offering it as truth of the matter asserted.  As a matter

18 of fact, what Mr. Stoll says is completely wrong, and we

19 disagree as strongly as we possibly can.  It's being offered to

20 show what -- the theories behind Mr. Hovind's behavior and

21 actions.  He and Mr. Stoll became associated well before that,

22 and what this conversation is doing is explaining basically

23 that they do not have good faith in any belief that they have.

24 That's why we're offering it, to show there is no good faith in

25 any belief that they have with regard to the way that they set
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 1 up CSE to try to avoid and evade the income tax laws.  It's 8 : 0 7 A M

 2 part of the impairing and impeding, which, by the way, is

 3 charged all the way up through the date of the indictment.  So

 4 this conversation clearly takes place during the period of time

 5 of the time that he's charged with impairing and impeding in

 6 Count 58, but we're certainly not offering it for the truth of

 7 the matter asserted either.

 8 THE COURT:  Was he not referenced yesterday as a legal

 9 advisor?

10 MS. HELDMYER:  Yes, he was, Your Honor.  The witness

11 was under the mistaken impression that he was a lawyer because

12 I believe that's what Mr. Hovind was telling people, but he is

13 not a lawyer.

14 THE COURT:  Thank you.  Mr. Richey.

15 MR. RICHEY:  Your Honor, could I ask who the witness

16 is?

17 MS. HELDMYER:  David Gibbs, Your Honor.

18 MR. RICHEY:  I'm not sure who David Gibbs is, but it

19 still sounds like you have a third party trying to interpret

20 what occurred in the past when that third party was not

21 present.  When Mr. Stoll came on, I believe, was somewhere near

22 the end of 2002 or the beginning of 2003.  For Mr. Stoll to try

23 to recount what Mr. Hovind may have been thinking in the past

24 prior to that, that would clearly be objectionable because

25 that's, again, a third party's interpretation of what
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 1 Mr. Hovind may or may not have been thinking, that may or may 8 : 0 8 A M

 2 not be correct.

 3 THE COURT:  Mr. Gibbs is expected to testify, did you

 4 say, tomorrow?

 5 MS. HELDMYER:  Tomorrow, Your Honor.

 6 THE COURT:  I'll consider it.  It sounds to me,

 7 however, that it probably is admissible with a limiting

 8 instruction for how and for what purpose it can be considered,

 9 because otherwise unless he is an agent, and that still may be

10 an open question, I don't know, it would be hearsay if it was

11 offered for the truth of the matter asserted, but it sounds

12 like it's not being offered for the truth of the matter

13 asserted.  I haven't heard the exact statement, but I would be

14 surprised if the government was offering it for the truth of

15 the matter asserted.

16 All right.  I'll continue to take that under

17 advisement and rule prior to the testimony.

18 MS. HELDMYER:  If I just might add quickly, Your

19 Honor, that Mr. Stoll is listed as a defense witness.  He was

20 one of the names that the defense gave the Court as a potential

21 witness and one of the people that Mr. Hovind is going to claim

22 he relied upon for legal advice in his good faith defense.

23 THE COURT:  Anything else?

24 MR. RICHEY:  No, Your Honor.

25 THE COURT:  We'll be in recess until 8:30.  Thank you.
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 1 (Recess.) 8 : 1 0 A M

 2 (Jury present.)

 3 THE COURT:  Good morning.  Welcome back.  I believe

 4 we're ready to proceed this morning.  The attorneys are ready.

 5 Mr. Richey, I think it is your witness this morning

 6 with Mr. Beard.  Mr. Beard, good morning, I would remind you,

 7 sir, you're still under oath.

 8 MR. RICHEY:  Your Honor, I need to retrieve some

 9 exhibits.

10 THE COURT:  All right.  That will be fine.

11 MR. RICHEY:  If I could just ask, was Exhibit 16B

12 offered and admitted?

13 THE COURT:  No.  16A was, I believe.  Ms. Sims, is

14 that correct?  I don't believe 16B.

15 THE CLERK:  No.

16 MS. HELDMYER:  No, Your Honor.

17 THE COURT:  No.

18 BENJAMIN BEARD, GOVERNMENT'S WITNESS. 

19 CROSS-EXAMINATION 

20 BY MR. RICHEY: 

21 Q. Good morning Mr. Beard.

22 A. Good morning, sir.

23 Q. My name is Alan Richey, and I represent the defendant,

24 Mr. Kent Hovind.

25 Yesterday, in your testimony, you initially began with
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 1 what's been marked as Exhibit OBS-16A; is that correct? 8 : 3 2 A M

 2 A. I don't know if that's the first exhibit I saw, but we

 3 discussed it yesterday, that's correct.

 4 Q. Okay.  And this is, in fact, Schedule I; is that correct?

 5 A. It is a copy of Schedule I filed by Kent Hovind in the

 6 bankruptcy case in 1996, yes.

 7 Q. And when was this filed?

 8 A. It was filed, according to the date stamp, April 5th, 1996.

 9 I don't -- if I read it correctly.  I don't recall that being

10 the date of the filing of the bankruptcy, but it may be.

11 Q. Let's flip back -- because this isn't actually the first

12 page that you would typically have on a bankruptcy petition,

13 right?

14 A. That's correct.  That's correct.

15 Q. This would be inserted further back in the schedules,

16 right?

17 A. Well, the schedules are listed from A to J, I think, and

18 normally they would follow the alphabet.  In this instance, it

19 was -- that's how it appears in the bankruptcy records.

20 Q. Okay.  So typically when a bankruptcy is filed, you would

21 have this as the cover page, right?

22 A. That's correct.

23 Q. And this was, in fact, filed when?

24 A. March 1st, 1996, according to the date stamp at the bottom

25 lower right of the document.
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 1 Q. Okay.  So that's when the case was actually filed and it 8 : 3 3 A M

 2 began, correct?

 3 A. That's my memory.

 4 Q. And was there a Schedule I that was filed with that

 5 original petition in March?

 6 A. I cannot tell you today.  Typically in my case, in 1996,

 7 there is an institutional delay from my receiving the schedules

 8 after they are filed.  They are processed by the bankruptcy

 9 court.  Then they are mailed out, and then we have an

10 opportunity to look at them.

11 Q. Okay.  So you don't know if a Schedule I was filed with the

12 original petition?

13 A. Simultaneously with, I do not know.

14 MR. RICHEY:  Your Honor, it might be more helpful if I

15 just presented the whole document to him so he could look at

16 it.

17 THE COURT:  All right.  

18 MR. RICHEY:  Is that acceptable?

19 THE COURT:  You may approach.

20 BY MR. RICHEY: 

21 Q. I'll hand you the whole document and see if you can

22 determine that.

23 A. Determine what was filed first?

24 Q. Uh-huh.

25 A. Well, let me go through the first page, which is Schedule
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 2 suggesting that it was filed after March.  The second page is

 3 dated February 29th, 1996, the page entitled "Notice to

 4 Individual Consumer Debtors."  The third page, which is the

 5 statement of attorneys --

 6 Q. Okay.  Sir, I'm just asking, can you determine if the

 7 Schedule I that's further back in was filed with the original

 8 petition?

 9 A. The only thing that would lead me to conclude that would be

10 the final page reflecting a March 1st, 1996 date, but the

11 Schedule I that appears later on in the materials does not have

12 a date on it.  So I really can't comment.  It would be

13 speculation on my part.

14 Q. Okay.  But it's possible that it was filed with the

15 original petition?

16 A. It's possible it was filed before the -- with the original

17 petition, after the original petition and have been before the

18 first page or filed sometime otherwise.  I just can't say.

19 Q. Okay.  Isn't it true that a bankruptcy is usually used by

20 individuals to stop or impede the collection of a creditor?

21 A. I can't answer that yes or no.  It is true that one of the

22 purposes of the bankruptcy code is to permit the debtor a

23 breathing spell.  It is not to stop the collection of lawful

24 debts.  It is to create a mechanism whereby the lawful debts

25 can be treated in a fair and equitable manner.
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 2 place?

 3 A. Absolutely.

 4 Q. Absolutely.  And that stay then stops the creditor from

 5 taking further action until the Court allows otherwise, right?

 6 A. That's a simplistic way of putting it, but, yes.

 7 Q. So in a manner of speaking, isn't it true that every

 8 creditor or every -- excuse me -- strike that.

 9 Every debtor that files a petition is seeking in some way

10 to be alleviated from a debt, at least partially or somewhat,

11 or at least somehow structure it to alleviate them?

12 A. I can't speak for every debtor, but that's the intent of

13 the code, yes.

14 Q. And you've been practicing bankruptcy law for 20-something

15 years?

16 A. No, sir.

17 Q. How long have you been doing bankruptcy?

18 A. Since 1978, since the creation of the initial bankruptcy

19 code -- I mean, the new bankruptcy code.

20 Q. Okay.  So 28 years?

21 A. My math says 29, but I'm not a good mathematician.

22 Q. Okay.  So you obviously have a lot more experience than a

23 pro se who comes in and files a petition, would you say that's

24 true?

25 A. I would hope so.
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 1 Q. Okay.  Isn't it also true that pro se litigants, it's much 8 : 3 8 A M

 2 easier for you to deal with, especially if you're seeking a

 3 dismissal, if it's a pro se litigant as opposed to an attorney

 4 who files a petition for his client?

 5 A. That's not true.  The bankruptcy courts, as any federal

 6 court, protects pro se litigants to a greater degree than they

 7 do lawyers.  They --

 8 Q. Isn't --

 9 A. Go ahead.

10 Q. Isn't it true that pro se's are held to the same standard

11 as attorneys?

12 A. In my experience that is not true in bankruptcy court.

13 Q. That's what the law provides?

14 A. That's what the law says, if you're asking what the law

15 says.  If you're asking what my experience is, I can tell you

16 that most bankruptcy courts give the pro se debtor more

17 allowance than it does an attorney.

18 Q. Okay.  So by your testimony yesterday, I mean, when you

19 bring a motion to dismiss, it's because the filing was actually

20 invalid in the first place, I mean, they had no basis to file,

21 right?  Wasn't that your position on this particular filing?

22 A. No, not in this particular filing.  My position is

23 two-fold.  Position number one was if his schedules were true,

24 and he swore under penalty of perjury they were, then he was

25 not entitled to be in a Chapter 13.
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 2 A. He was entitled to be in a straight Chapter 7 or perhaps

 3 Chapter 11, but not a Chapter 13.  The second objection was

 4 that even if he was entitled to be in a Chapter 13, he was --

 5 because he was filing for an improper or wrong purpose, the

 6 Court should not allow him to remain in a Chapter 13.

 7 Q. Okay.  So a pro se litigant who -- did the clerk's

 8 office -- do you know if the clerk's office explains to him,

 9 oh, you can't file a Chapter 13, it has to be a Chapter 7?

10 A. It's been my experience that the bankruptcy courts federal

11 and bankruptcy clerk's office for the Northern District of

12 Florida go to great lengths to explain to pro se people what

13 the forms are, what they tend to do, what the words mean, but

14 they do not give them legal advice one way or the other.

15 Q. Okay.  So the fact that he was allowed to file a Chapter

16 13, by your statement, if this was all true, it really should

17 have been a Chapter 7, right?  If the schedules were true, it

18 should have been a Chapter 7?

19 A. I'm not too sure I understand your question, but if you

20 accept the schedules on their face as true, he is not entitled

21 to be in a Chapter 13.  He would be if -- he wanted to go into

22 bankruptcy, he would be required to put in a Chapter 7, which

23 is a much different program and a much more burdensome program

24 on the debtor.

25 Q. Okay.  Now, yesterday you testified that as a creditor, you
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 2 A. Yes, sir.

 3 Q. Were you the creditor in this case?

 4 A. I was representing the Internal Revenue Service, who was a

 5 creditor.

 6 Q. Okay.  But my question was:  Were you a creditor?

 7 A. I was the attorney for the creditor.  I was not a personal

 8 creditor of Mr. Hovind.  It would be a conflict of interest for

 9 me to represent another creditor were I a creditor of

10 Mr. Hovind.

11 Q. Okay.  So were you representing the IRS or were you

12 representing the United States Government?

13 A. I was representing the United States Government through its

14 agency, the Internal Revenue Service, an agency within the

15 Department of Treasury.

16 Q. Okay.  Are you aware or do you know -- isn't it true that

17 the IRS does not, in fact, have standing in federal courts to

18 be sued or to sue?

19 A. You're asking for a legal --

20 Q. I'm asking if you know.

21 A. Yes, I do know.

22 Q. Do they have standing?

23 A. I'm sorry?

24 Q. Do they have standing?

25 A. They have standing to be sued, but not in their own name.
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 2 courts do not see the fine distinction and allow cases to go

 3 forward in the name of the Internal Revenue Service.

 4 Q. Okay.  So you're saying that sometimes the courts even make

 5 mistakes?

 6 A. No.  I'm not saying it's a mistake.  What I'm saying is the

 7 courts are in most instances realists, and they recognize that

 8 while you cannot use the name of the Internal Revenue Service,

 9 you can serve and sue the United States of America acting

10 through its agency, the Internal Revenue Service.  And that's

11 the proper way of captioning a case against the Internal

12 Revenue Service, the United States of America acting through

13 its agency, the Internal Revenue Service.  Many district courts

14 and many bankruptcy courts allow the caption to read blank,

15 plaintiff, versus IRS.  Many, many assistant U.S. attorneys

16 don't take the time or effort to correct that caption.

17 Q. Okay.  So you're aware of that, obviously?

18 A. I'm aware that on occasions the improper name appears in

19 the caption, yes.

20 Q. Okay.  Now, in the documents that we looked at, were there

21 any other creditors listed besides the IRS?

22 A. Without looking at the documents to be accurate -- be

23 specific, it is my memory that Mr. Hovind filed a Chapter 13

24 petition and accompanying schedules recognizing only one

25 creditor, and that being the Internal Revenue Service.
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 2 IRS had?

 3 A. Without -- again, without looking at the documents, I can

 4 only approximate, but as I recall --

 5 Q. Let me put this up and see if this helps.  This is 

 6 Schedule E.

 7 THE COURT:  This is part of. . .

 8 MR. RICHEY:  This is part of Exhibit OBS-16A.

 9 THE WITNESS:  And your question was, sir?  I'm sorry.

10 BY MR. RICHEY: 

11 Q. What was the amount of claim that the IRS had?

12 A. Well, the amount of the claim that the IRS had was a little

13 bit more than twice that.  The amount that he disclosed on

14 Schedule E was $10,602.31.  It's my memory, subject to

15 reviewing the actual IRS claim, that the claim was

16 significantly more.

17 Q. And do you have a document supporting that?

18 A. Yes, I do.

19 Q. Where is that?

20 A. It's right here.  It's the claim filed by the Internal

21 Revenue Service, as it was attached to my motion.

22 Q. So in your motion, then -- well, let me ask this:  The

23 OBS-18A, which was the Court's supplemental findings of fact

24 and conclusions of law, was that -- was the information that

25 the Court obtained in that, did that come from your motion?
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 1 A. If you look at page 2 of that opinion, on the first -- last 8 : 4 6 A M

 2 full paragraph beginning with the evidence presented, you'll

 3 note that he, the Court, cites the IRS proof of claim right

 4 here, reflecting that the proof of claim consists of a

 5 $10,461.36 claim for three years and a like amount, plus ten

 6 cents, for the remainder -- the other five years -- four years.

 7 Q. Okay.  Do you know why it was grouped in three different --

 8 or in two different portions, 1989, 1990, 1991 was one figure,

 9 and then '92 through '95 was a second figure?

10 A. Yes, I do.

11 Q. And why is that?

12 A. Because it's the nature of the way the claim came forward.

13 As I said yesterday, an IRS claim may be a secured claim, may

14 be an unsecured claim and may be a priority claim.  In the

15 instant case the IRS filed a proof of claim reflecting that one

16 figure was a secured claim secured by those items which they

17 had seized, which we discussed yesterday, and the other was an

18 unsecured priority claim.  So the second figure represents the

19 estimated tax that is an unsecured priority claim.

20 Q. So the second one is unsecured, you said?

21 A. No.  I said the second is an unsecured priority claim.

22 There is a difference.

23 Q. Right.  Okay.  Now, if we look at Schedule E -- so you said

24 the first one is a secured claim?

25 A. Yes, sir.
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 2 A. No, sir.  I said the second one is a priority unsecured

 3 claim.  That is a word of art.  What that means is the IRS,

 4 being a tax, is permitted to come ahead of many other creditors

 5 if it is a priority claimant.  And the second claim is a

 6 priority claim, not an unsecured claim, a priority unsecured

 7 claim.

 8 Q. Okay.  So the first is a priority secured claim or just a

 9 secured claim?

10 A. Just a secured claim.

11 Q. And the second one is a -- you said priority unsecured

12 claim, but on Schedule E it said unsecured priority claim?

13 A. No, sir.  If I may respond.  The claim that's disclosed by

14 Mr. Hovind --

15 Q. Let me just ask this:  Rather than getting into nuances

16 whether priority should come first or unsecured should come

17 first, that's not my question.  The amount here is 10,602.31,

18 right?

19 A. Yes, sir.

20 Q. Does that match either of the amounts on page 2 of the

21 supplemental finding?

22 A. No, sir, because that's not the -- that figure doesn't come

23 from the Internal Revenue Code proof of claim.  It comes from

24 Mr. Hovind.

25 Q. Okay.  But you said that this second one for '92, '93, '94
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 2 priority unsecured claim, right?

 3 A. Yes, sir.

 4 Q. And Schedule E, in fact, is four unsecured priority claims?

 5 A. Yes, sir, but the disconnect is we don't know --

 6 Q. I'm sorry.

 7 A. I'm sorry.

 8 Q. So this is true, right?

 9 A. No, sir.

10 Q. I mean, it's an unsecured priority claim?  The IRS did have

11 an unsecured priority claim?

12 A. No, sir, because what Mr. Hovind --

13 Q. The IRS did not have an unsecured priority claim?

14 THE COURT:  Mr. Richey, when you ask him a question,

15 you've got to let him finish before you ask another one.

16 BY MR. RICHEY: 

17 Q. I'm asking a yes or no question.  Did the IRS have an

18 unsecured priority claim?

19 A. Yes, it did, but that's not it.

20 Q. Okay.  It's off by about, I don't know, $88 or something?

21 A. No, sir.  It's not by 88.  If you would allow me to

22 explain, I can explain it for you.

23 Q. Well, let me ask you this:  Do you know when someone is to

24 file their 1040 tax returns, isn't that April 15?

25 A. Not necessarily.  Generally, yes.  You can -- under the IRS



Beard - Cross/Richey     23
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 2 but you can elect -- 

 3 Q. Okay.  If you're going to cite to the code, can you give me

 4 the specific provision in the Internal Revenue Code?

 5 A. I'm not going to cite the code.  I'm trying to answer your

 6 question.  My answer is a taxpayer has a right to elect the tax

 7 cycle he wishes to have.  Generally speaking, the tax cycle

 8 ends on the December of the following year, and you are

 9 required to file your income tax returns by the 15th of the

10 next year.

11 Q. You said required?

12 A. That's correct.

13 Q. Do you know where you're required, what law requires you to

14 do that?

15 MS. HELDMYER:  Your Honor, I'm going to object to

16 being far afield.

17 THE COURT:  Sustained.

18 MR. RICHEY:  Could I ask that the answer be stricken

19 as to the required portion?

20 THE COURT:  Denied.

21 BY MR. RICHEY: 

22 Q. This petition was filed in March of 1996, correct?

23 A. Yes, sir.

24 Q. And so March 1996 was before April 15th, 1996, correct?

25 A. Yes, sir.
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 2 individuals would file their 1040 for 1995, right?

 3 A. I can't say that, sir, because I file my tax returns in the

 4 first of January as soon as I receive my information from my

 5 employer.

 6 Q. Okay.  But in this court order, the IRS is already claiming

 7 to have an unsecured priority claim for the year 1995, correct?

 8 A. Yes, sir.  Because by March of 1996, the tax liability is

 9 vested for 1995.

10 Q. So the IRS has already performed an assessment for 1995 and

11 determined what the tax liability was?

12 A. No, sir.  If you will look at the IRS's proof of claim --

13 Q. I -- Your Honor -- sir, that hasn't been admitted as

14 evidence, and I don't have it as an exhibit.

15 A. I would be happy to give it to you.

16 Q. Now, you used the terms yesterday "evade" versus "avoid."

17 At first you said that a debtor, when they file a petition,

18 they come in to evade a lawful debt, and then you switched and

19 used the term "avoid" a lawful debt.  Do you know what the

20 legal definitions of those are or what the difference is?

21 A. I don't recall saying evade and avoid, but if I did, the

22 differences are simply this:  It is perfectly permissible and

23 legal for a taxpayer to take steps -- such steps in his own

24 personal financial affairs as to minimize or avoid the entire

25 payment of income tax, such as contributing to charities or
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 2 means that you take such steps to --

 3 Q. Now, you're giving a legal definition.  Where do you get

 4 that legal definition?

 5 MS. HELDMYER:  Objection, Your Honor.

 6 THE COURT:  Sustained.

 7 Mr. Richey, you asked him the question, and you used

 8 the word.  So he can explain his answer.

 9 Go ahead, Mr. Beard.

10 THE WITNESS:  Thank you, Your Honor.

11 Evade taxes means that a taxpayer has taken illegal

12 means to -- and I use the word "avoid," and I shouldn't --

13 legal means to ensure that he is not required to pay taxes.

14 Illegal means such as hiding income, failing to report income

15 and such as that.

16 BY MR. RICHEY: 

17 Q. Okay.

18 A. That becomes tax evasion.

19 Q. Okay.  And where do you get your definition for evasion?

20 A. Well, I don't have the case law in front of me, but when I

21 took --

22 Q. Is that something that you could get?

23 MS. HELDMYER:  Objection, Your Honor.

24 THE COURT:  Sustained.

25 MR. RICHEY:  Okay.
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 2 Q. Now, does -- if someone files a petition in bankruptcy

 3 court, do they have to have a Social Security number?  Are you

 4 familiar with any case where someone has filed a petition that

 5 does not have a Social Security number?

 6 A. No, except if you accept Mr. Hovind's representation in his

 7 files that he rejected a Social Security number.

 8 Q. Okay.  Are you familiar with any procedure where a person

 9 can revoke their Social Security number?

10 A. No.  And I can't think of any reason why a person would

11 want to.  But, no, I don't -- I don't know of any procedure.

12 If fact, Social Security numbers are used as identification

13 numbers by most federal agencies.

14 Q. Okay.  So you're not aware of the procedure?

15 A. No.

16 Q. Okay.  Now, in the Court's order, it acknowledges that

17 although the petition was filed pro se, that eventually

18 Mr. Hovind did hire an attorney; is that correct?

19 A. I don't know if I would use the term "acknowledge."  It

20 points out and it's a statement of facts that Mr. Hovind acted

21 pro se, that is, on his own behalf, for several months until

22 the government filed its motion to dismiss.  And then a week

23 before the hearing on the government's motion, an attorney

24 appeared on behalf of Mr. Hovind and postponed the proceedings.

25 Q. Okay.  Did that attorney, then, appear at the later
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 2 A. It is my understanding he appeared at the proceeding

 3 handled by Mr. Lancaster as pointed out by the Court in its

 4 order.

 5 Q. But the attorney didn't -- are you aware if the attorney

 6 filed any amended schedules or anything?

 7 A. I'm aware that the attorney filed a new Chapter 13 plan for

 8 Mr. Hovind 15 minutes before the final hearing.  That's all.  I

 9 don't know what was attached to the motion.

10 Q. Was the plan accepted?

11 A. No.  I believe the Court called it absurd.

12 Q. Okay.  So the attorney filed something, and the Court

13 called it absurd?

14 A. Yes, sir.

15 Q. Okay.  Do you know if the IRS ever collected the amount?

16 A. I know this:  I know that Mr. Hovind filed a motion --

17 filed a notice of appeal to the District Court, and I believe

18 he filed it pro se and later withdrew it representing that he

19 had made arrangements with the IRS to pay the tax, but I don't

20 know anything other than what he represented.

21 Q. Okay.  So if the full tax is paid, then there wouldn't be

22 any evasion, would there?

23 A. No, sir, that's not true.

24 Q. If the IRS then collected everything, they would be

25 satisfied, correct?
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 2 a bank and gives the money back, it's still bank robbery.

 3 Q. But I asked if the IRS received all their funds, then they

 4 would be -- the claim would be satisfied, right?

 5 A. The claim would be satisfied, but the criminal offense of

 6 tax evasion would not be.

 7 Q. Okay.  Let me ask you this:  If you can look at another

 8 form as you were going through yesterday, OBS-16A, again, part

 9 of the petition, do you recognize this?

10 A. Yes, sir.

11 Q. Okay.  And the IRS seized these vehicles, did it not?

12 A. That's my understanding.

13 Q. Okay.  So once they had seized the vehicles, their claim

14 now was secured, correct, at least whatever portion would be of

15 value?

16 A. That's a little difficult to answer yes or no.  So if I

17 may, it would ordinarily be secured over.  However, the

18 bankruptcy court would independently determine the value of the

19 property, and the representations contained therein as the

20 property value as indicated here is not necessarily the value

21 of the property.  It is what the Court finds it to be.

22 Q. And did the Court make a determination as to the value of

23 the property?

24 A. No.  It dismissed the case instead.

25 Q. Okay.  So do you know if the IRS ever gave the vehicles
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 2 A. I don't know that.

 3 Q. So do you know -- in your motion, did you challenge these

 4 figures?

 5 A. No.  I challenged the purpose and intent of filing the

 6 bankruptcy, not the figures.

 7 Q. So if we look at these figures and calculate them -- I come

 8 up with about 20 -- you know, just a rough estimate, about

 9 $20,000; is that correct?

10 A. Let's see.  Eight and six is 14, and two is 16, and three

11 is 19.  It's about 20, yes, sir.

12 Q. Okay.  And the claims that the IRS has, if you calculate

13 those two, you're looking at, oh, about 21 or maybe a little

14 more, 21,000, correct?

15 A. Yes, sir, but you can't do that.  You have to treat each

16 one of the claims separately.  A secured claim is treated

17 differently under the bankruptcy code than an unsecured claim,

18 and a priority claim is treated differently than a secured

19 claim.  So you cannot take secured property and apply it to a

20 priority claim absent an order from the Court.  A Court

21 normally would not give such an order.  Any money left over

22 after the sale of a secured claim and satisfaction of a secured

23 claim would go back to the Chapter 13 trustee for the general

24 purpose of all creditors.

25 Q. Okay.  But that didn't happen in this case, because the
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 2 A. The Court dismissed the case.  We never got to that

 3 question.

 4 Q. Okay.  So if the IRS kept all of the vehicles and never

 5 returned them, then, if they had them -- I mean, you just said

 6 that they had an unsecured priority claim or a priority

 7 unsecured claim, right, and that they can't -- if they seize

 8 the vehicles, they can't use that against the unsecured

 9 priority claim without order of the Court, isn't that what you

10 just said?

11 A. That's what I said.

12 Q. Okay.  Isn't it also true since the IRS is the only

13 creditor that's listed, that they are the only ones that were

14 in this dispute with Mr. Hovind?

15 A. No, that's not true.

16 Q. So there were other claimants?

17 A. No, sir, but there is a Chapter 13 trustee who also filed a

18 motion to dismiss for bad faith as well.

19 Q. Okay.  So -- but the Chapter 13 trustee, he was not a party

20 to the --

21 A. It was a she.

22 Q. -- claims?

23 A. It was a she.  And, yes, the Chapter 13 trustee is a party

24 to the claim in a real sense.  The Chapter 13 trustee has the

25 responsibility of ascertaining and determining whether or not
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 2 proper manner in which he filed his bankruptcy.

 3 Q. And if it were proper, in fact, then the Chapter 13

 4 trustee, wouldn't he take possession of the property or would

 5 he -- in this -- let me just ask it a little more simply.

 6 Maybe you have an answer.  I don't know.

 7 If the IRS -- given that the IRS had seized the vehicles,

 8 and if the Chapter 13 petition proceeded without being

 9 dismissed, would the Chapter 13 trustee have taken possession

10 of the vehicles?

11 A. It's not a question of would.  The Chapter 13 trustee could

12 have by filing a motion with the Court requesting the Court to

13 turn over the vehicles and other property to the Chapter 13

14 trustee.

15 Q. Okay.

16 A. The Court then would have to determine whether to do that

17 or not.

18 Q. Okay.

19 MR. RICHEY:  Your Honor, I'll pass the witness.

20 THE COURT:  All right.  Mr. Barringer, any questions?

21 MR. BARRINGER:  Thank you, Your Honor.

22 CROSS-EXAMINATION 

23 BY MR. BARRINGER: 

24 Q. Mr. Beard, my name is Jerry Barringer, and I represent Jo

25 Hovind.



Beard - Cross/Barringer     32

 1 A. Yes, sir. 9 : 0 5 A M

 2 Q. Good morning.

 3 A. Good morning?

 4 Q. First of all, she was not in this bankruptcy; is that

 5 right?

 6 A. "She" being Mrs. Hovind?

 7 Q. Mrs. Hovind.

 8 A. On the bankruptcy schedules did not -- and, I'm sorry, I

 9 don't mean to be equivocal, but in a Chapter 13, the bank --

10 the spouse of the debtor is involved because that spouse's

11 income must be counted, but she was not a debtor in the 

12 Chapter 13 proceedings, and she filed no schedules.

13 Q. She didn't participate, although, as you just said, under

14 Chapter 13 she should -- her information should have been

15 available to the trustee?

16 A. That's correct.  I have no way of knowing whether she even

17 knew it existed.

18 Q. That's right.  And with respect to 13, it's generally for

19 wage earners, as you said yesterday?

20 A. Yes, sir.

21 Q. And it's designed to help them resolve debts, make a

22 payment plan where they can, take care of things and deal, as

23 you said, with a setback like -- like perhaps the hurricanes

24 last year?

25 A. That's correct, sir.
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 2 bankruptcies yesterday as well, including Chapter 12, which was

 3 farmers, Chapter 9, which are for railroads.  And 11s, I

 4 believe you said, were for like Boeing or, if I remember

 5 correctly, Delta.  And then Chapter 13, which are wage earners,

 6 and Chapter 7s, which are straight liquidations.

 7 A. That's correct.

 8 Q. And with respect to that, you referred to Chapter 11 and

 9 12, and then you had flipped to -- and let me bring this up.

10 This is from Government's Exhibit OBS-16A.  Let me bring up the

11 fifth or sixth page, which is the top of the page -- top of the

12 page shows that this is the initial voluntary petition?

13 A. That's correct, sir.

14 Q. And this is the first document you would normally see

15 attached -- you would normally see in a bankruptcy petition?

16 A. That's what I would expect to see first, yes.

17 Q. And you had referred down there at the bottom of the

18 page -- I know on direct examination from Ms. Heldmyer you

19 referred to the last two sections, estimated number of

20 employees, and you said he didn't put anything there, and

21 estimated number of equity holders, and you said he didn't put

22 anything there, and that was something that would concern you.

23 But each of those don't apply to a Chapter 13 or a Chapter 7,

24 do they?

25 A. Not necessarily.
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 1 Q. Well, it says specifically in the estimated number of 9 : 0 7 A M

 2 employees, Chapter 11 and 12 only.  That's what the first blank

 3 says; is that right?

 4 A. That's correct.

 5 Q. And the second one says estimated number of equity holders,

 6 also Chapter 11 or Chapter 12 only; is that correct?

 7 A. That's correct.

 8 Q. That's what the form says.  Now, you said maybe you're

 9 supposed to put something there, but the form doesn't say that

10 in this instance a pro se bankruptcy person, it doesn't tell

11 them anything more than what the form says, does it?

12 A. You know, that's a difficult question to answer because I

13 don't know if he asked the clerk's office anything, but the

14 form doesn't say you must fill out this section.

15 Q. And we're talking just what the form says initially; is

16 that right?

17 A. That's correct.

18 Q. Okay.  Now, we also referenced to the fact that -- and this

19 is the first page of this exhibit, 16A -- 

20 MR. BARRINGER:  -- OBS-16A, Your Honor -- 

21 BY MR. BARRINGER: 

22 Q. This is the first page of that document, is that right, as

23 you see it?

24 A. Yes, sir.

25 Q. But this is not the -- first of all, the entire file, is
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 2 A. I don't know what you mean by -- that page is not the

 3 entire file.

 4 Q. The entire document that we have here, 16 -- OBS-16A, is

 5 not the entire file, first of all?

 6 A. No.

 7 Q. Okay.  Because you referred to the proof of claim from the

 8 IRS, which you, in fact, have in your possession, which is not

 9 attached to this document?

10 A. That -- this is not the complete file.  This is this

11 complete schedules file.

12 Q. Okay.  And, secondly, we talked about that the voluntary

13 petition, the fourth or fifth page in, is usually what we see

14 first, but this document is on top; is that right?

15 A. That's correct.

16 Q. Okay.  Now, this document, what we have here, the first

17 page, this first page has on the top of it a case number, does

18 it not?

19 A. It surely does.

20 Q. And as we flip back -- and I will take you for the moment

21 back to what's listed as Exhibit A to the voluntary petition.

22 This is farther back in the document.  And you talked about

23 this document yesterday.  It doesn't show a case number, does

24 it?

25 A. No, it doesn't.
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 2 called the summary of the schedules page, which is the first of

 3 the pages of -- it's not actually the schedules, but it gives

 4 you, as you said, a quick synopsis of what is in the schedules,

 5 does it not?

 6 A. Correct.

 7 Q. Does it have a case number on it?

 8 A. No.  If it did, it would be right here.

 9 Q. It would be right there at the top, and it says case

10 number, but nothing is written on that document?

11 A. That's correct.

12 Q. You flip to Schedule A, and the same is true.  We have a

13 pattern here where several schedules have no case number

14 listed?

15 A. That's correct.

16 Q. And personal property, again, it shows nothing; is that

17 right?

18 A. That's correct.

19 Q. Is there a provision in the personal property section where

20 a debtor could list lawsuits or potential claims he might have

21 against a creditor?

22 A. Yes.

23 Q. Was that listed in this particular bankruptcy?

24 A. I don't recall.  I don't believe so.

25 Q. That, in fact, would have been on the second page of
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 2 20 is where you have contingent claims?

 3 A. I can't read it very well, but it is one of the last

 4 classifications of property, and it would be this paragraph 20.

 5 Q. Nothing is listed there?

 6 A. No.

 7 Q. In fact, it says up above, it just says none, just a

 8 general blank statement?

 9 A. That's correct.

10 Q. And, again, we have the creditors holding secured claims,

11 and it says none?

12 A. That's correct.

13 Q. And here's where --

14 MS. HELDMYER:  Your Honor, I'm sorry, may I interrupt

15 and confer with counsel just a moment?

16 THE COURT:  Yes.

17 MS. HELDMYER:  Thank you, Your Honor.

18 MR. BARRINGER:  My apologies, Your Honor.

19 THE COURT:  All right.  You may proceed.

20 BY MR. BARRINGER: 

21 Q. And in listening to the questions from Mr. Richey and

22 listening to your answers, I figured out what your concern was.

23 Here the IRS should have been listed for the first of the two

24 claims?

25 A. Not necessarily.
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 2 A. That's correct.

 3 Q. And the IRS had a secured claim?

 4 A. That's correct.

 5 Q. It would either be listed here or it would have to be

 6 listed -- flip to the next page, Schedule E would have to be

 7 listed twice, one of them showing it as being somehow secure on

 8 that page?

 9 A. There is a third possibility.

10 Q. And what would that be?

11 A. What happened in this case, which was Mr. Hovind had

12 advised the Internal Revenue Service before filing bankruptcy

13 that he considered the actions taken by the Internal Revenue

14 Service to be a criminal act, that they had no right to his

15 property and they had no right to tax him.

16 Q. Well, see, that didn't answer my question.  Let me come at

17 it from this way:  Schedule D lists secured creditors.  You

18 believe you should have been listed on Schedule D -- or the IRS

19 should have been listed on Schedule D?

20 A. The IRS filed a claim as a secured creditor.

21 Q. And so they should have been listed on Schedule D?  That's

22 yes or no answer.

23 A. No, it's not, because if the debtor doesn't agree that it's

24 a secured creditor, he wouldn't list them as a secured

25 creditor.
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 1 Q. But now you're going about -- and I've got the Schedule E, 9 : 1 3 A M

 2 I believe is what we have.  And, again, this is OBS-16A.

 3 A. Okay.

 4 Q. You're talking about that little box that says a C and a U

 5 and a D, that's where you're supposed to dispute claims, list

 6 them as secured, list them as unsecured, contingent.  That's

 7 where you discuss and put a check mark beside how you're going

 8 to treat claims, is it not?

 9 A. Are you referring to down here, sir?

10 Q. I'm referring to specifically right there.

11 A. Yes, sir.  If you have a question about a claim, whether

12 it's contingent, unliquidated or disputed, you would put it in

13 this block right here, sir.

14 Q. And nothing is put there?

15 A. That's correct.

16 Q. So you don't know from looking at that how Mr. Hovind may

17 have treated that at all?

18 A. Not from the face of the document, but I had other

19 documents.

20 Q. And you said that he had -- he was disputing everything?

21 A. Yes, sir.

22 Q. You also said that the second of the two claims was an

23 unsecured priority claim, and it dealt with, if I remember

24 correctly, '92 through '95, those tax years?

25 A. I believe that's true.
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 1 Q. Exactly when was that information sent to Mr. Hovind prior 9 : 1 4 A M

 2 to the proof of claims submitted in bankruptcy court?

 3 A. I can't tell you.

 4 Q. Did you have anything in your file that indicated that

 5 there had, in fact, been some sort of collection process to

 6 take place with respect to '92 through '95 prior to the filing

 7 of the bankruptcy?

 8 A. May I have one moment?

 9 Q. Certainly.

10 A. Yes, there was a summons issued to Mr. Hovind to come to

11 the Internal Revenue Service office and produce certain records

12 for that time period.  Instead of showing up, he sent a letter

13 suggesting -- well, stating he was not taxpayer and demanding

14 that they show him why he owed them taxes.

15 Q. So the summons was only from '92 through '95?

16 A. No.  The summons was for the period of time for the 1993

17 and '94 tax periods.

18 Q. Just those two years?

19 A. That's correct.

20 Q. Okay.  Within the bankruptcy, Mr. Hovind could have filed

21 an adversary proceeding or a challenge, if you will -- maybe

22 not an adversary proceeding, but a challenge to either one of

23 those claims?  Whether or not it would have been accepted by

24 the Court is a different question, but he could have filed a

25 challenge; is that right?
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 2 are adversarial in nature under Rule 9014 of the bankruptcy

 3 rules.

 4 Q. And in particular, if a creditor is filing a claim against

 5 a debtor, in fact, it's given its own adversary number?  It's

 6 given a separate case number within the bankruptcy?

 7 A. I'm not too sure I understand, but adversary claims are

 8 treated as litigation within the bankruptcy code, yes.  They

 9 have separate numbers.

10 Q. Thank you.  And you had said that you had filed motion to

11 dismiss, and it was filed in bad faith, if I recall correctly,

12 along with a number of other areas --

13 A. That's correct.

14 Q. -- but the information wasn't valid for Chapter 13, that if

15 the information was valid, he didn't need to be in a 13, he

16 should have been someplace else.  Why didn't you convert it to

17 a Chapter 7?

18 A. Because I wasn't asked to and because we felt -- as I

19 pointed out in my motion, and as the Court found in its order,

20 the purpose of the bankruptcy code was to frustrate through

21 IRS's lawful efforts to collect taxes lawfully due it, due to

22 the government.

23 Q. You had him in bankruptcy court.  If the Court doesn't

24 dismiss him out, but converts him to Chapter 7, you still have

25 him in bankruptcy court; is that right?
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 2 Q. And in bankruptcy court, you can collect whatever debts you

 3 need to, you can seize whatever property, you can have the

 4 trustee do a variety of things; is that right?

 5 A. No.

 6 Q. Well, with respect to Chapter 7, the trustee is supposed to

 7 find out what assets there are?

 8 A. That's correct.

 9 Q. And whatever assets there are become available for the

10 creditors? 

11 A. And for the debtor's estate, that's correct.

12 Q. To the extent that there are homesteads or other

13 exemptions, and it depends upon whether it's federal or state,

14 but there are a variety of things that the trustee has to

15 consider; is that right?

16 A. That's correct.

17 Q. And all told, when we're all said and done, we take a look

18 and see how much assets there are, how much debts there are,

19 liquidate whatever assets can be liquidated and apply it to the

20 debts; is that correct?

21 A. Yes, but you're making a presumption.

22 Q. And the presumption is that Mr. Hovind is cooperating, the

23 presumption is Mr. Hovind has any assets, but that's a point

24 for both the creditor and the trustee to find that out, is it

25 not?
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 2 order we addressed directly, and I moved in my motion and the

 3 Court found in its order that Mr. Hovind did not intend to

 4 participate and cooperate.  And a bankruptcy under those

 5 circumstances would simply result in a fraud on the court and a

 6 fraud on the Internal Revenue Service.  And the Court dismissed

 7 the case for that reason.

 8 Q. Now, Mr. Richey had asked you about this particular

 9 Schedule I page, and you didn't know when it was filed; is that

10 right?

11 A. I think my testimony was that there is no date on it, but

12 there is a date of March 1st at the end of it, and one could

13 assume it was either filed then, after, but it was filed at

14 some point.

15 Q. First of all, you know that it was in the file?

16 A. Yes.

17 Q. Second of all, you know, again, we notice that it doesn't

18 have a case number like we saw with all the other schedules?

19 A. Right.

20 Q. And as you said -- and then we have the next page, which is

21 expenditures.  And, of course, it says zero there.  But, again,

22 it also has no case number; is that correct?

23 A. Correct.

24 Q. And, finally, the last page, the one that you stated is

25 dated March 1st of '91 -- 
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 2 Honor -- 

 3 BY MR. BARRINGER: 

 4 Q. Also has no case number listed on there; is that right?

 5 A. That's correct.

 6 Q. You can draw some assumptions that all the schedules you

 7 see were probably filed at the same time, if they have no case

 8 number?

 9 A. I can draw one of two assumptions.  One is that they were

10 filed at the same time and there was no case number assigned,

11 or two is as much as it was filed by the debtor himself, he

12 elected or overlooked filing the number of the case.  In this

13 case I would presume, subject to correction, that he filed them

14 at the same time he filed his application, and he did not have

15 a case number at that time.

16 MR. BARRINGER:  Thank you.  That's all I have, Your

17 Honor.

18 THE COURT:  Ms. Heldmyer.

19 MS. HELDMYER:  Nothing further, Your Honor.

20 THE COURT:  Mr. Beard, you may step down.

21 Your next witness.

22 MS. HELDMYER:  Rebekah Horton.

23 THE COURT:  I'm sorry.  The name again, please.

24 MS. HELDMYER:  Rebekah Horton.

25 THE CLERK:  Do you solemnly swear that the testimony
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 2 nothing but the truth so help you God?

 3 THE WITNESS:  I do.

 4 REBEKAH LEAH HORTON, GOVERNMENT'S  WITNESS. 

 5 THE CLERK:  Be seated.  Please state your full name

 6 and spell your last name for the record.

 7 THE WITNESS:  Rebekah Leah Horton, H-o-r-t-o-n.

 8 THE COURT:  Ms. Heldmyer.

 9 MS. HELDMYER:  Thank you.

10 DIRECT EXAMINATION 

11 BY MS. HELDMYER: 

12 Q. Good morning, Ms. Horton.  You have to look around the

13 screen to see me.

14 MS. HELDMYER:  Is there any way she can lift that

15 chair up, Your Honor?

16 THE COURT:  I don't know.  Randy.  She'll have to

17 rise.  Thank you.

18 MS. HELDMYER:  Thank you, Your Honor.

19 BY MS. HELDMYER: 

20 Q. Ms. Horton, what city do you live in?

21 A. Pensacola, Florida.

22 Q. Do you have a job?

23 A. Yes, I do.

24 Q. What do you do for a living?

25 A. I work at Pensacola Christian College.
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 1 THE COURT:  Ms. Horton, ma'am, would you move your 9 : 2 2 A M

 2 chair closer to the microphone so we can all hear you.  There

 3 you go.  Thank you.

 4 BY MS. HELDMYER: 

 5 Q. Would you repeat, please, what you do for a living.

 6 A. I work at Pensacola Christian College as a senior vice

 7 president over the ministry.

 8 Q. And are you married?

 9 A. Yes.

10 Q. What does your husband do for a living?

11 A. He is the founder and the president of Pensacola Christian

12 College and its ministries.

13 Q. Could you explain to those who are not familiar with

14 Pensacola Christian College, what that is?

15 A. It is a Christian liberal arts college that has about 4,500

16 students.

17 Q. Located where?

18 A. On Brent Lane, 250 Brent Lane.

19 Q. It is obviously founded and has some religious basis to it;

20 is that correct?

21 A. Oh, very definitely, Christian.

22 Q. Christian.  Any particular faith?

23 A. We would be more aligned with Baptist, independent

24 Baptists.

25 Q. How long has Pensacola Christian College been in existence?
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 2 Q. What is the Pensacola Christian Academy?

 3 A. It's K-4 through 12th grade.

 4 Q. There at Pensacola Christian College, is it a large

 5 organization?

 6 A. Very large.  We have over a thousand employees.

 7 Q. Do you have a church facility there, a worship center?

 8 A. Yes, we do.  Crown Center, we have a campus church.

 9 Q. Do you hold services there?

10 A. Yes, regularly.

11 Q. Who is the minister?

12 A. Well, we just lost our pastor and we're looking for a new

13 one, but for many years we've had two in the past.

14 Q. Who are they?

15 A. Bob Taylor until 19- -- I believe it was '87, and then Jim

16 Shetler from then until this past April, May.

17 Q. Ms. Horton, at some point in time you met a man by the name

18 of Kent Hovind?

19 A. Yes.

20 Q. How did you meet Kent Hovind?

21 A. As I recall, his wife was taking a graduate course at the

22 college in the summer in music, and they were in town.  I don't

23 know exactly when I met him, but it would have been soon after

24 that, perhaps.

25 Q. Did you know the Hovinds' children?
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 2 taught at the academy, but when I taught there, I don't believe

 3 they were -- they were in town.  So I did not have any contact

 4 with the children.

 5 Q. Do you know in your position with Pensacola Christian

 6 College and Pensacola Christian Academy whether they ever

 7 attended your schools?

 8 A. To my knowledge, they did attend the academy.

 9 Q. All three of them?

10 A. At one time, uh-huh.

11 Q. Now, do you charge a tuition for people to attend your

12 college and your academy?

13 A. We do.  Yes, we do.

14 Q. Can you give us a rough estimate about how much people pay

15 in tuition to attend the academy?

16 A. I haven't been in touch with that, the financial part.  So

17 I cannot help you.

18 Q. All right.  In your day-to-day activities with Pensacola

19 Christian College, what do you do?

20 A. As an administrator, I have meetings with others, with

21 supervisors, academic, vice presidents and many in the

22 publishing area, et cetera.

23 Q. Were you in this position back in 1996 and 1997?

24 A. Yes, uh-huh.

25 Q. At some point in time during that time frame, Ms. Horton,
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 2 A. Yes, I did.

 3 Q. Can you tell the ladies and gentlemen of the jury what --

 4 how that came to be, the circumstances surrounding ultimately

 5 your conversation with Mr. Hovind about his tax views?

 6 A. Yes.  There was a lady in our church who came to our

 7 church --

 8 MR. RICHEY:  Your Honor, could we have a time frame on

 9 this?

10 MS. HELDMYER:  I believe I said it.

11 THE COURT:  '96, '97.  Ma'am, can you get any more

12 specific than that?

13 THE WITNESS:  No, I wouldn't. 

14 THE COURT:  All right.  That's fine.  Go ahead.

15 THE WITNESS:  I'm sorry.

16 BY MS. HELDMYER: 

17 Q. Thank you.  Go ahead.

18 A. A friend at church who lived in the community and had --

19 previously a few years before had worked at the college,

20 typing, and so forth, but her invalid son -- she had to quit

21 that job, but she gave me after church a videotape and said

22 that Dr. Hovind had distributed it, and she thought it might

23 really be of help for the college.  It was about -- I don't

24 think she told me what it's about, but she says watch it and

25 see.
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 2 greatly because it was advocating not -- that you did not have

 3 to pay income tax, and it was strongly teaching that.  And we

 4 knew the Scriptures do not promote that.  That's against

 5 scriptural teaching, and that's -- and so then I gave -- no, I

 6 did not give it back to her, but I told her the next week that

 7 I felt like if she was working with them, which she was, I told

 8 her, I said the day could come you're going to be in trouble

 9 because Mr. Hovind is going to be in trouble.  Anyone who takes

10 that position will eventually be in big trouble.  And then we

11 felt it was right, because this was such non-scriptural

12 teaching, that really it was our duty to report it.  So we

13 called the IRS and gave the tape to them, to let them do what

14 they felt like they should do.

15 Q. Did you -- did -- this other individual that gave you the

16 tape, what was her name?

17 A. Give me a minute to think.

18 Q. Does the name Adele Lawrence sound familiar?

19 A. Yes.  Adele Lawrence.  Thank you.

20 Q. Okay.  Was -- at the time that she gave you this tape, was

21 Ms. Lawrence working for Mr. Hovind?

22 A. Yes.  That's how she got the tape.

23 Q. Did you -- when you had this conversation with Ms. Lawrence

24 after you watched the tape, do you know whether or not

25 Ms. Lawrence took any action based upon your conversation with
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 2 MR. RICHEY:  Objection, Your Honor, calls for

 3 speculation.

 4 THE COURT:  First of all, the question is a yes or

 5 no -- calls for a yes or no answer.  So you can answer the

 6 question just yes or no, if you know whether she took any

 7 action.

 8 THE WITNESS:  I think in time -- I mean, I'm sure in

 9 time she did take action.  I don't know if it was immediately

10 after that.  I don't know.

11 BY MS. HELDMYER: 

12 Q. Okay.  All right.  Now, at some point in time, did you

13 learn that Mr. Hovind became aware of your conversation with

14 Ms. Lawrence?

15 A. I don't think I was aware of that.

16 Q. At some point in time, did you hear from Mr. Hovind after

17 that?

18 A. Well, yes, Mr. Hovind came to my office and talked with me.

19 Q. Did he set up that appointment or did you ask to see him?

20 MR. RICHEY:  Your Honor --

21 THE WITNESS:  Oh, I did not ask to see him.

22 THE COURT:  Mr. Richey.

23 MR. RICHEY:  Yes.  I was just wondering if we could

24 get a time frame on this.

25 THE COURT:  Ms. Heldmyer, could you inquire, please?
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 2 BY MS. HELDMYER: 

 3 Q. We've already indicated it was in '96 or '97.  Do you

 4 remember any more specifically when that would have occurred?

 5 A. Probably around '97, but I -- I don't know.  I don't keep

 6 track of those things.

 7 Q. We may have something that could help refresh your

 8 recollection.  Just one moment, please.  

 9 I'm going to show you something that I think that you have

10 seen before.  This is not in evidence.  I just want you to take

11 a look at it.  Don't say anything.  Just take a look at it and

12 see if this may refresh your recollection as to time frame of

13 when Mr. Hovind asked to see you.

14 MR. RICHEY:  Is there a document number?

15 MS. HELDMYER:  (Shakes head.)

16 THE WITNESS:  It probably would be around that time,

17 yes, uh-huh.

18 BY MS. HELDMYER: 

19 Q. Does that refresh your recollection as to when that might

20 have occurred?

21 A. I mean, you have the record of it, and so I will take that

22 as the -- yes.

23 Q. Okay.  So approximately when did you have a meeting with

24 Mr. Hovind?

25 A. And I cannot -- I didn't jot that down.  I don't --
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 2 A. Well, it would be after that, yes, but as far as how many

 3 days or how many weeks after that, I don't know.

 4 Q. Yes, ma'am.  I understand.  Why don't you just take a look

 5 at that first line?

 6 A. Okay.  January 31, '97.  Well, good, you have it.

 7 Q. All right.  All right.  Now, Ms. Horton, you indicated that

 8 Mr. Hovind asked to see you.  You did not ask to see him,

 9 correct?

10 A. Correct.

11 Q. Did he indicate to you at the meeting or before the meeting

12 what he wanted to talk to you about?

13 A. No, but I could guess, and I did guess.

14 Q. Did you later learn after the meeting that your guess was

15 correct?

16 A. Yes.

17 Q. What was your guess?

18 A. My guess was that it was about the tax evasion issue.

19 Q. All right.  And tell us about the conversation then that

20 you had with Mr. Hovind around January 31st of '97.

21 A. As I recall, he came into my office and sat down.  Since I

22 anticipated what the discussion would be, I had on my desk

23 Bible references that I felt he needed to really consider,

24 because he was violating them.  And as he talked to convince me

25 that there was really -- it was -- it was all right to not pay
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 2 him.  I did not argue the issue of whether there had ever been

 3 a law passed that required it or not.  I just continued to

 4 refer to these verses, and I had some cards on my desk that I

 5 was -- would pick up and read of Scripture.

 6 Q. Did Mr. Hovind mention withholding taxes from employees'

 7 pay for wages?

 8 MR. RICHEY:  Objection, leading question, Your Honor.

 9 THE COURT:  Sustained.

10 BY MS. HELDMYER: 

11 Q. Were there any conversations about withholding?

12 A. I don't recall.  There may have been -- my mind was so

13 focused on the problem was he was violating Biblical truth and

14 spreading that.  So my mind was not on the withholding taxes,

15 et cetera.

16 Q. Did you talk specifically about -- with Mr. Hovind about

17 Adele Lawrence?

18 A. I don't recall doing that, no.

19 Q. When you told -- when you had your conversation with Adele

20 Lawrence about the possibility of her getting into trouble,

21 what did you mean by that?

22 A. Well, I meant that if she followed what that tape was

23 advocating and did not pay taxes, not only she, but all the

24 employees could be in personal problems themselves, because

25 they would be violating the law.  And I didn't want to see
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 2 Q. At some point in time after you watched this tape, did the

 3 Pensacola Christian College implement any kind of a rule with

 4 regard to --

 5 MR. RICHEY:  Objection, Your Honor, leading question.

 6 THE COURT:  Sustained.

 7 BY MS. HELDMYER: 

 8 Q. Ms. Horton, did Pensacola Christian College take any action

 9 with regard to any students who may be working at Creation

10 Science Evangelism, or CSE?

11 MR. RICHEY:  Again, objection, Your Honor.  That is

12 leading.

13 MS. HELDMYER:  Your Honor, that is not leading.

14 THE COURT:  Approach the bench.

15 (At the bench:

16 THE COURT:  I listened to it yesterday and now today.

17 Don't argue with me about your point in front of the jury.

18 Don't do that.  If you want to argue, you ask to approach the

19 bench.  It happened yesterday, and it happened this morning.

20 And it's not going to happen again.

21 First of all, what's the relevance?  And my question

22 is:  What's the relevance of this question about whether they

23 took any action?  What is the answer going to be?

24 MS. HELDMYER:  The answer is they forbade any of their

25 students at Pensacola Christian College from working at CSE, it
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 1 would cause problems to work there to evade the tax issue. 9 : 3 7 A M

 2 THE COURT:  You can ask the question, did you take any

 3 action with your employees based on your conversation with 

 4 Mr. Hovind?  That's not leading.  That's a yes or no.  And you

 5 can say, what action did you take?

 6 MS. HELDMYER:  Yes, Your Honor.

 7 (Bench conference concluded.)

 8 THE COURT:  Ms. Heldmyer, you may proceed.

 9 MS. HELDMYER:  Thank you, Your Honor.

10 BY MS. HELDMYER: 

11 Q. Ms. Horton, I think I asked you did Pensacola Christian

12 College take any action with regard to any of its students who

13 wanted to work or who were working at Creation Science

14 Evangelism?

15 A. Yes.

16 Q. What action did you take?

17 A. That our students were no longer permitted to work with

18 that organization.

19 MS. HELDMYER:  Thank you, very much.

20 THE COURT:  Thank you.  Mr. Richey.

21 MR. RICHEY:  Yes, Your Honor.

22 Counsel, could I see the exhibit?  Thank you.

23 CROSS-EXAMINATION 

24 BY MR. RICHEY: 

25 Q. Good morning, Ms. Horton.
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 1 A. Good morning. 9 : 3 8 A M

 2 Q. My name is Alan Richey, and I represent Kent Hovind.

 3 So you've been a member of the community for a long time?

 4 A. A very long time.

 5 Q. And you've been a Christian all your life, I assume?

 6 A. No.  No.

 7 Q. But you have been for at least since 1954?

 8 A. Well, I was saved when I was 13, called to serve the Lord

 9 when I was 15.

10 Q. Okay.  And so part of what Pensacola Christian College and

11 Pensacola Christian Academy -- those are the names, correct?

12 Part of what they do, they are a ministry.  Would you consider

13 them as a church as well?

14 A. They are a ministry.  They are not a local church.  They

15 are an educational institution.

16 Q. Okay.

17 A. But we do have a campus for -- the college students have a

18 campus church.  A church within a college community, is what we

19 say.

20 Q. Great.  And you said that you have about a thousand

21 employees there?

22 A. Uh-huh.

23 Q. Okay.  Do you know if Pensacola Christian College, is it a

24 501(c)(3)?

25 A. You're out of my range.  I don't -- I don't get involved in
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 1 that. 9 : 3 9 A M

 2 Q. Okay.  So do you know if your ministry, if that's

 3 incorporated?

 4 A. Yes, it is, uh-huh, and it is tax exempt.

 5 Q. So that would be under the 501(c)(3) category or do you

 6 know that?

 7 A. I'll let you decide that.  I don't know.

 8 Q. And what else do you have there at the community college?

 9 I mean, do you just have a college, a church and the academy?

10 A. We have a graduate school program, uh-huh.

11 Q. That's part of the education program?

12 A. That's part of it, yes.

13 Q. You also have a bookstore?

14 A. Yes.  We have what normal colleges have, a bookstore, a

15 dining hall, and so forth.

16 Q. You print your own religious materials?

17 A. We print our own textbooks.  That's not under the auspices

18 of the college.

19 Q. Oh, that's a separate one?

20 A. Uh-huh, it was under the college for a while, but it's not

21 now.

22 Q. Well --

23 THE COURT:  Excuse me, Mr. Richey.  Ms. Horton, could

24 you move a little closer.  I'm losing you.  I think you can

25 reposition.  There you go.  Thank you.



Horton - Cross/Richey     59

 1 Mr. Richey, I apologize. 9 : 4 1 A M

 2 BY MR. RICHEY: 

 3 Q. So you said the bookstore was under the college, but it's

 4 since been moved?

 5 A. No, no.  The bookstore is still -- like all colleges have a

 6 bookstore, it's still there.  But A Beka Book, which is the

 7 publishing department, is no longer under the college.

 8 Q. Was that because it's --

 9 A. When we first -- when we first started, we were tax exempt

10 by the IRS.  They told us we were.  And then they came in '90

11 and said we had grown so much in the publishing, that we were

12 no longer tax exempt, which we accepted.  We paid what it was,

13 back taxes for -- because they wouldn't -- they didn't make

14 their decision for five years, and we paid it all at that time.

15 Q. Okay.  So it was five years after the fact then that the

16 IRS came and told you --

17 A. No.  The IRS came -- they had inspected us in 1980 and said

18 we were -- it was legitimate.  They came back in 1990, and they

19 says, well, now we don't know, you've grown so much.  So it

20 took them five years to decide.  So in 1995, they say you will

21 owe it.  So we paid it.

22 Q. Okay.  So you then -- so it took five years for the IRS to

23 determine what you owed.  Do you remember how much it was that

24 you had to pay?

25 A. It was a lot.  I can't remember, and I don't -- that's not
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 1 my area. 9 : 4 2 A M

 2 Q. Was there media coverage about it as well?

 3 A. Not about that.  Well, I don't think there was.  There may

 4 have been.  I don't know.

 5 Q. About the taxes, there wasn't any media coverage that you

 6 can recall?

 7 A. About the college from the IRS, no.  Later, there was

 8 some -- we did get an exemption for the state taxes, not the

 9 federal taxes.  And there was media coverage.  And as soon as

10 we saw that people had difficulty with it, we immediately paid

11 it.  We had no problem with it.

12 Q. Okay.  Now, did you -- when you met with Dr. Hovind, you

13 believed that his approach was non-Biblical; is that correct?

14 A. Correct.

15 Q. You said that you had received a tape.  Do you know what

16 tape that was?

17 A. The videotape that Adele Lawrence gave that we gave to the

18 IRS so they would have a copy of it, I'm sure.

19 Q. Do you remember what the title was of it?

20 A. No.  I don't remember.

21 Q. Do you remember if there was one speaker, two speakers?

22 How many speakers were on it?

23 A. Offhand, I can only remember one, but I don't know.

24 Q. And who would that have been?

25 A. I don't know his name.
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 1 Q. Okay.  So it was not -- 9 : 4 4 A M

 2 A. It was not Kent Hovind, but we perceived that it was

 3 probably taped nearby, because we heard a train go through, and

 4 we live near the tracks, so -- and he did.  So we thought it

 5 was probably there.

 6 Q. But it could have been possible that it was tape-recorded

 7 in some other city near a train?

 8 A. Could be.

 9 Q. But you don't recall who the speaker was?

10 A. No.

11 Q. Do you know if the speaker was a minister or evangelist?

12 A. I think he was.

13 Q. But you're certain it was not Kent Hovind?

14 A. It was not.

15 Q. And do you have any problem with Mr. Hovind's stand

16 regarding creation, his beliefs on creation?

17 A. I'm not -- I don't believe in evolution, if that's what you

18 mean.  I don't.

19 Q. Are you familiar that he doesn't believe in evolution as

20 well?

21 A. Yes, I know that.

22 Q. What about his belief regarding the creation and what

23 Creation Science Evangelism --

24 A. I haven't been watching or following that.  So I don't

25 know.
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 1 Q. So you don't have any about his beliefs, his religious 9 : 4 5 A M

 2 beliefs?

 3 A. Except that he doesn't believe he ought to pay taxes

 4 evidently, and I don't agree with that.  The Bible doesn't

 5 agree with that.

 6 Q. So do you know if he pays property taxes?

 7 A. I don't know.  I don't keep up with him.

 8 Q. So you don't know what taxes he pays and what taxes he

 9 doesn't pay?

10 A. He says he paid the tax -- well, you have to pay taxes to

11 get gas and food and all the other things, but he does not pay

12 income tax, to my knowledge.

13 Q. Are you certain of that?

14 A. I guess that's the reason we're here.

15 Q. You're not certain of what the charges are here, are you?

16 A. Well, yes, he doesn't pay the income taxes.

17 Q. Ma'am, that's not the charges of this case.

18 A. I have a very simple mind on that, and I would take your

19 word for it.

20 Q. Now, you said that on your desk you had some Biblical

21 references?

22 A. I had some cards.  The verses typed out.

23 Q. Okay.  Do you know what those were?

24 A. One would have been Romans 13, 1 through 7, and First

25 Peter, Chapter 2, and I think it's Matthew 22 where Jesus said:
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 1 Render under Caesar that which is Caesar's; and unto God the 9 : 4 6 A M

 2 things that are God's.

 3 Q. Do you know the particular verses in Peter and Matthew?

 4 A. Well, I don't have them in front of me, no.  I don't go

 5 around saying those verses all the time.

 6 Q. Now, you said that when Mr. Hovind came to meet you, that

 7 you did not make the appointment; is that correct?

 8 A. Uh-huh, that's correct.

 9 Q. So you didn't -- did you want to talk to Mr. Hovind?

10 A. Not particularly, no.

11 Q. Do you have any ill feelings towards Mr. Hovind?

12 A. No.  I just think he's wrong on the tax issue.

13 Q. Do you think he's wrong anywhere else on his

14 religious issues? 

15 A. It's not for me to judge him.

16 Q. And so why did you -- or why did the community -- Pensacola

17 Christian College implement the policy that none of your

18 students could go to Christians -- or, I'm sorry, Creation

19 Science Evangelism?

20 A. They could not work there.

21 Q. Was your policy that they couldn't go there at all?

22 A. Well, I think the policy was they could not work there.  We

23 didn't know of any who were just going there.

24 Q. Okay.  And so what would happen if they did go there?

25 A. If they did go there?  I'm not sure that they could not go



Horton - Cross/Richey     64

 1 there, but we just said they could not work there. 9 : 4 8 A M

 2 Q. What would happen if they did work there?

 3 A. Well, they would be probably rebuked for it, which they

 4 would need to have, because it's teaching them to not pay

 5 taxes, and that's not right.

 6 Q. Okay.  So based on one video that you saw that did not

 7 include Mr. Hovind speaking, you banned all of your students

 8 from ever working there?

 9 A. No, because Adele Lawrence said that they did not -- that

10 you were giving a gift by your work to that ministry, and the

11 money you got was a gift back to you, the worker.

12 Q. Okay.

13 A. And so that -- that is not right.

14 Q. So --

15 A. Just because it's a Christian ministry doesn't mean you

16 have these people all work for you and then they just. . .

17 Q. So, ma'am, your policy, though, was based on the fact that

18 you saw the video?

19 A. And we knew that he was doing that.

20 Q. How did you know that?

21 A. Well, she had mentioned.

22 Q. From Adele Lawrence?

23 A. She had mentioned it.

24 Q. Okay.  And did --

25 A. And why would he be giving it if he wasn't promoting it?
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 1 Q. So, ma'am, are you familiar with love offerings and things 9 : 4 9 A M

 2 like that?

 3 A. Yes, uh-huh.

 4 Q. Are you also familiar with the term using --

 5 A. That's done in a church.

 6 Q. And are you also familiar with gifts under the Internal

 7 Revenue Code?

 8 A. No, I'm not familiar with all of that, no.

 9 Q. Are you familiar with any specific law, by specific

10 regarding any section of the Internal Revenue Code that

11 Mr. Hovind was filing?

12 A. No, no.  I don't study that.

13 Q. Okay.  So you said it took the IRS five years to determine.

14 So that would have been in about 1995 or 1996?

15 A. Uh-huh.

16 Q. Was that just shortly before you saw the video then when

17 you had --

18 A. No, I didn't connect it with that at all.

19 Q. But it was -- it could have been within the same year,

20 though, that you had to pay the tax to the IRS?

21 A. No.  I think it could have been the year before, but I'm

22 not positive.

23 Q. But it could have been both in '96 --

24 A. I don't know.  I don't know.

25 Q. Okay.
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 1 MR. RICHEY:  Just one minute, Your Honor. 9 : 5 1 A M

 2 BY MR. RICHEY: 

 3 Q. Do you know, in the video that you watched, did it talk

 4 about tax avoiding, how to avoid taxes?

 5 A. That's been a long time, and I've gotten older since then.

 6 Q. Okay.

 7 A. So I don't remember all the details.

 8 Q. Okay.  Could it have been about avoiding taxes, though?

 9 A. Oh, the whole thing was that, income tax, in my opinion.

10 Q. How to avoid income tax?

11 A. Well, you didn't really owe it, the whole point.

12 Q. And do you know when the video was taped?

13 A. No.

14 Q. Okay.  All right.

15 MR. RICHEY:  I have no further questions, Your Honor.

16 THE COURT:  Thank you.  Mr. Barringer.

17 MR. BARRINGER:  Thank you, Your Honor.

18 CROSS-EXAMINATION 

19 BY MR. BARRINGER: 

20 Q. Good morning, Ms. Horton.

21 A. Good morning.

22 Q. I represent Jo Hovind.  My name is Jerry Barringer.

23 You have been discussing what Mr. Hovind had been talking

24 about, what Mr. Hovind had come to the meeting about.  Did you

25 ever meet with Mrs. Hovind?
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 1 A. Not to my knowledge, no. 9 : 5 2 A M

 2 Q. Did you ever -- and I believe you had indicated that she

 3 had attended your college?

 4 A. Graduate summer music program.

 5 Q. Did you speak with her at that time?

 6 A. Oh, I would have been friendly to her.

 7 MR. BARRINGER:  Your Honor, I now see where everybody

 8 is talking about, that monitor is -- all I see is the top part

 9 of her.

10 THE COURT:  This is all we have.

11 BY MR. BARRINGER: 

12 Q. At any time when you were talking -- you said you were

13 friendly with her.  At any time that you were talking with her,

14 did she ever voice any opinions herself about taxes?

15 A. No.  No.

16 Q. At the time you watched the videotape, was Mrs. Hovind on

17 it?

18 A. No.

19 Q. An aside question.  Did the IRS happen to show you that

20 videotape prior to your testimony?

21 A. No.

22 Q. So the only time that you saw it was back in probably 1997?

23 A. Uh-huh.

24 Q. And, again, with respect to Mrs. Hovind, have you ever had

25 any conversations with her since 1997 with respect to her
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 1 beliefs or anything of that nature? 9 : 5 4 A M

 2 A. No.

 3 Q. And just one other line of area of questions.  Mr. Richey

 4 had talked to you about your understanding of Creation Science

 5 and what it's trying to teach.  And you said you had never been

 6 over there?

 7 A. Not inside, no.  I've driven by.

 8 Q. In fact, it is only maybe a mile away from the college or

 9 perhaps even less?

10 A. Uh-huh.

11 Q. Is that right?

12 A. Correct.

13 Q. And I noticed that you sometimes say uh-huh or huh-uh.  I

14 think that's probably difficult for the court reporter to

15 catch.

16 A. I'm sorry.

17 Q. That's fine.  I'm just trying to help everybody understand

18 a little better.

19 A. Good.

20 Q. Again, there is a railroad track you said that you heard on

21 the video, so you thought maybe it was at someplace in the

22 area, because there is a railroad track not very far from the

23 college, which is also not very far from Christian Science

24 Evangelism; is that right?

25 A. Correct.
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 1 Q. And with respect to Christian Science Evangelism, did you 9 : 5 5 A M

 2 have any discussions with Mr. Hovind about whether or not he

 3 was wrong on any of those points?

 4 A. No.

 5 Q. Did you ever take a look at whether he was teaching the

 6 wrong thing with respect to that?

 7 A. No.

 8 Q. Did you ever ask any students who had been working there

 9 what he was teaching and ask whether or not that was right?

10 A. No, I never have.

11 Q. That's an area that you weren't concerned about?

12 A. Not concerned.

13 Q. And the only area that you were concerned about was him not

14 paying taxes and you thinking that was wrong?

15 A. Yes.

16 Q. And that's based upon your belief, I guess, that everyone

17 is supposed to pay taxes?

18 A. Right, uh-huh.

19 Q. As opposed to whether or not you had actually looked at the

20 Internal Revenue Code or asked anybody about that?

21 A. Right.

22 MR. BARRINGER:  Thank you.  That's all I have, Your

23 Honor.

24 MR. RICHEY:  Your Honor, I have just one issue you,

25 and maybe I can just talk to counsel about.
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 1 THE COURT:  All right.  You can do that. 9 : 5 5 A M

 2 MS. HELDMYER:  This may take some time, Your Honor.

 3 THE COURT:  You need to come up to the bench and

 4 explain it to me, please.

 5 (At the bench: 

 6 THE COURT:  I don't want this in front of the jury.

 7 MR. RICHEY:  Your Honor, I'm sorry.  Of course, I

 8 didn't have a chance to look at it while I was reading through

 9 it, and apparently it is an exhibit, but I would just like to

10 have it offered and admitted through this witness.

11 THE COURT:  What is it?

12 MR. RICHEY:  It's a letter that she received that

13 counsel used referring to when they met.

14 THE COURT:  Well, Counsel -- I mean, it wasn't used by

15 the counsel in any other way than to refresh her memory.  I

16 don't want the record to be, you know, unclear about that.

17 What is the point of you wanting to introduce this?

18 MR. RICHEY:  Because it recounts portions of what they

19 discussed in their conversation, and her memory is faded,

20 obviously.  She said she couldn't remember things.

21 THE COURT:  What's the government's position?

22 MS. HELDMYER:  Here's the problem with that, Your

23 Honor:  That's a document that we received.  We actually have

24 the original document that we got out of the search warrant

25 materials.  There was a Post-It note on that document that said
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 1 something to the effect of didn't -- not sent or didn't send. 9 : 5 7 A M

 2 And we showed it to Ms. Horton, and she does not remember

 3 receiving this particular document.  That's why I didn't use

 4 it.  So I do not believe it's admissible through this witness.

 5 THE COURT:  Well, it's also hearsay.

 6 MR. RICHEY:  Well, if she received -- I guess counsel

 7 has raised the issue of whether she actually received the

 8 letter or not.

 9 THE COURT:  But even if she did receive the letter,

10 it's still hearsay.

11 MR. RICHEY:  But it's still something she received.

12 THE COURT:  But that doesn't make it admissible,

13 because she received it.

14 MR. RICHEY:  But it also could be used as rebuttal if

15 some of the testimony she gave regarding what their

16 conversation was about.

17 THE COURT:  That doesn't solve the hearsay problem.

18 I'm going to let you do your redirect.  We're going to discuss

19 this, ask her to stand by, and we'll discuss it on our break --

20 on the jury's break.

21 (Bench conference concluded.)

22 THE COURT:  Ms. Heldmyer, you may proceed with

23 redirect.

24 REDIRECT EXAMINATION  

25 BY MS. HELDMYER: 
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 1 Q. Ms. Horton, Mr. Richey asked you about love offerings.  You 9 : 5 8 A M

 2 indicated, did you not, that you heard that term first from

 3 Adele Lawrence?

 4 A. No, no.  We never said anything about love offerings.

 5 Q. Okay.  What is a love offering?

 6 A. Love offering is in some churches, maybe all, I don't know,

 7 where you -- the whole congregation takes up a gift to help

 8 maybe a needy family, a missionary, some project, et cetera.

 9 Q. Have you ever used that terminology in terms of paying an

10 employee?

11 A. Never.  Never.

12 Q. Does your church -- you were asked about a tax issue that

13 you had or that PCC had in the past with the IRS.  That was

14 involving what portion of PCC?

15 A. It was involving the A Beka Book publishing part.

16 Q. Is that a majority of the work that you do or what -- how

17 big or how small is that in conjunction with the rest of the

18 community college?

19 A. Well, it's large.  I'm not just sure of the ratio or

20 percentage, but -- I don't know.

21 Q. All right.  At the time that issue came up, was Pensacola

22 Community College paying its taxes?

23 A. Pensacola Christian College, you mean?

24 Q. I'm sorry.  Pensacola Christian College, was it paying

25 taxes?
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 1 A. No.  And the IRS has never had the college.  It was only1 0 : 0 0 A M

 2 the part of the publishing that became taxable.

 3 Q. All right.  So --

 4 A. They determined it would be taxable.  So we paid it.

 5 Q. Okay.  You indicated that IRS came in and did an evaluation

 6 of the growth of the business; is that correct?

 7 A. Uh-huh.  That's correct.  Uh-huh.

 8 Q. And did they -- did they take any adverse action against

 9 Pensacola Christian College with regard to that tax bill?

10 A. No, huh-uh.

11 Q. Why not?  

12 A. Because they had not told us that it was taxable.  It took

13 them a long time to tell us.  And when they did and they told

14 us the amount, we paid it.

15 Q. You indicated, I believe also to Mr. Richey, that the tape

16 that you saw was advocating -- was talking about not owing

17 taxes at all; is that correct?

18 A. I'm not sure that would be the wording.

19 Q. Okay.  I'm sorry.  I don't mean to put words in your mouth.

20 Explain to me --

21 A. It was that you did not have to pay income tax.  It was

22 nothing about sales tax or anything like that.  It was income

23 tax to the federal government.  I don't know what words were

24 said, but that was the concept that was clearly given.

25 MS. HELDMYER:  All right.  That's all I have.  Thank
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 1 you very much, ma'am.1 0 : 0 2 A M

 2 THE COURT:  Just one moment, Ms. Horton.

 3 Ladies and gentlemen, we're going to take a morning

 4 recess now.  We'll be in recess until 10:25.  Please don't

 5 discuss the case amongst yourselves or with anyone else during

 6 the recess.  And, also, don't attempt to form any opinion about

 7 the merits of the case at this time.  You will be excused until

 8 10:25.

 9 (Jury out.)

10 THE COURT:  Ms. Horton, I'm going to ask you to step

11 just outside and don't leave the courthouse just yet.  We may

12 have a couple of more questions for you, and we may not.  We'll

13 let you know in just a few moments.

14 (Witness out.)

15 MR. RICHEY:  Your Honor, I'm just trying to receive --

16 or find the document.

17 MS. HELDMYER:  He can use my copy, Your Honor, if that

18 will speed things up.

19 THE COURT:  Well, the first issue is the witness may

20 or may not have received this document.  And if you ask her on

21 the witness stand if she's ever received it and she says no, I

22 didn't receive it --

23 MR. RICHEY:  That's the end.

24 THE COURT:  -- that's the end of that.  The second

25 problem which is an issue is that it's hearsay.  So even if she
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 1 did receive it, it's hearsay.1 0 : 0 4 A M

 2 MR. RICHEY:  It's hearsay.  And although we wouldn't

 3 be offering it for the truth of the matter of everything stated

 4 herein, but certainly it contains information that could be

 5 rebuttal information.

 6 THE COURT:  Again, Mr. Richey, that doesn't get over

 7 the hearsay problem.  And you indicated here at the bench just

 8 a moment ago that the reason you would be offering it is to

 9 explain the events as they are stated in the document.  So that

10 is to offer it for the truth of what is asserted therein.  And

11 the fact that it may be rebuttal doesn't change that.

12 All right.  The document -- it's likely the witness --

13 well, I'm going to make my ruling based on the hearsay problem

14 with the document.  We don't have the actual testimony from the

15 witness as to whether she received it or not.  It has not been

16 testified to.  The jury has not seen it.  The jury didn't even

17 know what it was.  For all they knew it was her own notes, as

18 others have looked at to refresh their memory.

19 MR. RICHEY:  Could I ask the witness if she did

20 receive it?

21 THE COURT:  No, because even if she did, I'm not going

22 to allow it in on hearsay grounds unless you have some argument

23 as to why it's non-hearsay.

24 MR. RICHEY:  Right off the top of my head, I don't.

25 THE COURT:  All right.  Fair enough.  I'm going to
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 1 excuse -- can the witness be excused?1 0 : 0 5 A M

 2 MS. HELDMYER:  Yes, Your Honor.

 3 THE COURT:  Mr. Hausner, would you let the witness

 4 know she can be excused.

 5 SECURITY OFFICER:  Yes, Your Honor.

 6 THE COURT:  Ms. Heldmyer, will you be ready with your

 7 next witness at 10:25?

 8 MS. HELDMYER:  Yes, Your Honor.  Do you want him on

 9 the witness stand?

10 THE COURT:  Please.  We'll be in recess until 10:25.

11 (Recess.)

12 (Jury present.)

13 THE COURT:  Has the witness been sworn?

14 THE CLERK:  No.

15 THE COURT:  Sir, would you please rise.

16 THE CLERK:  Do you solemnly swear that the testimony

17 that you shall give will be the truth, the whole truth and

18 nothing but the truth so help you God?

19 THE WITNESS:  I do.

20 DANIEL NELSON, GOVERNMENT'S  WITNESS. 

21 THE CLERK:  Please state your full name and spell your

22 last name.

23 THE WITNESS:  Daniel Nelson, N-e-l-s-o-n.

24 THE COURT:  Ms. Heldmyer, you may proceed.

25 MS. HELDMYER:  Thank you.
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 1 DIRECT EXAMINATION  3 : 3 4 P M

 2 BY MS. HELDMYER: 

 3 Q. Good morning, Mr. Nelson.  What city do you currently

 4 reside in?

 5 A. Panama City.

 6 Q. What do you do for a living there?

 7 A. Assistant manager at Books-A-Million.

 8 Q. How long have you been working for Books-A-Million?

 9 A. Five years.

10 Q. Prior to working at Books-A-Million, where did you work?

11 A. Creation Science Evangelism.

12 Q. What did you do at Creation Science Evangelism?

13 A. I did a variety of things.

14 Q. What types of things?

15 A. Filling orders, packing, shipments, raking the yard.  Just

16 about anything that needed to be done.

17 Q. Approximately when did you start working for Creation

18 Science Evangelism?

19 A. January 1998.

20 Q. Is there some event that occurred around that time that

21 leads you to remember that particular date?

22 A. Yes.  My wife had been working for Dr. Hovind, and she

23 passed away in January of 1998, and I took up her place and

24 helped in the ministry.

25 Q. What was her name?
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 1 A. Carolyn Nelson.1 0 : 2 7 A M

 2 Q. Carolyn Nelson?

 3 A. Yes.

 4 Q. How long did she work for Mr. Hovind?

 5 A. I'm really not 100 percent sure.  I would probably say two

 6 or three years, maybe longer.  I don't know.

 7 Q. Did you ever spend any time at CSE prior to the time that

 8 you started working there in January of 1998?

 9 A. Short amounts of time.  I would come help in the office,

10 put notebooks together.  A lot of that we did at home as a

11 project together.

12 Q. At some point in time, prior to January of 1998, did you

13 attend a videotaping event?

14 A. Prior to '98?

15 Q. Prior to 1998.  Let me throw out a name and see if this

16 means anything to you.  Joe Sweet.

17 A. Yes, I know Joe Sweet.

18 Q. Did Joe Sweet give any talks or lectures at CSE?

19 A. Yes.

20 Q. What was the subject matter of his talks or lectures?

21 A. I think it was Good News, was the title of the speech.

22 Q. What was the subject matter?

23 A. Taxes.

24 Q. What about taxes?

25 A. Whether or not they were --
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 1 MR. RICHEY:  Your Honor, I'm going to object to this1 0 : 2 8 A M

 2 line of questioning, relevance.  It's hearsay.

 3 THE COURT:  Approach the bench.

 4 (At the bench:

 5 THE COURT:  All right.  It's overruled as to

 6 relevance.  But as to hearsay?

 7 MS. HELDMYER:  Your Honor, he attended the taping of

 8 the creation of the videotape that Ms. Horton just testified

 9 that she got back in 1996.  So he's going to testify that he

10 was present and simply what the topic of the tape was.  I'm not

11 offering it for the truth of the matter asserted, that is, what

12 Joe Sweet said was true, just to give some information about

13 the creation of this tape, the fact that the ministry was being

14 used to tape record this anti-tax message and distribute it.

15 It was also for sale in the bookstore and on the website of

16 CSE.

17 MR. RICHEY:  Your Honor, unless there is some other

18 foundation that this was the actual tape that this was given to

19 Ms. Horton, there is no other opion than to accept counsel's

20 word.  Secondly, it is third party or third person who is not a

21 party to this, and that's unduly prejudicial to implicate that

22 against my client.

23 THE COURT:  If it's not offered for the truth of what

24 was asserted in the statements, then it's not hearsay.  It

25 is -- the fact that it's not -- may or may not be the tape that
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 1 we heard Ms. Horton talk about, it really is immaterial.  It's1 0 : 3 0 A M

 2 relevant -- I mean, I can see the relevance.  Now, there is a

 3 speaker at the CSE who is preaching about not needing to pay

 4 taxes.

 5 MR. RICHEY:  I would ask for clarification, if he was

 6 just using a room where this was being tape-recorded or if it

 7 was more a speech to everyone there.  I mean, that hasn't been

 8 established either.

 9 THE COURT:  But if it was -- if he was present -- this

10 witness was present when Mr. Sweet was making these statements

11 and was making them to Mr. Hovind, then that's -- that can be

12 admitted as to the effect it had on Mr. Hovind.

13 MR. RICHEY:  Okay.  That wasn't established either,

14 that Mr. or Mrs. Hovind was there.

15 MS. HELDMYER:  Your Honor, I was trying to lay the

16 foundation.

17 THE COURT:  Let's go a little bit further and see if

18 the foundation is laid.

19 (Bench conference concluded.)

20 THE COURT:  All right.  Ms. Heldmyer, you may proceed.

21 MS. HELDMYER:  Thank you.

22 BY MS. HELDMYER: 

23 Q. Mr. Nelson, we were talking about this tape recording of

24 Joe Sweet.  Do you have an approximate time frame for this

25 particular tape recording?
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 1 A. No.  You threw me off when you said it was prior to '98,1 0 : 3 1 A M

 2 because I don't remember it being before I even came there.

 3 Q. You don't remember one way or another?

 4 A. No.

 5 Q. All right.  Tell me about the circumstances -- before you

 6 tell me about what Mr. Sweet was saying, tell me about the

 7 circumstances surrounding the taping, who was there, who was

 8 doing the taping, where was it.

 9 A. It was on the gazebo at the headquarters.  Mr. Sweet wanted

10 a video copy.  We had the equipment to be able to do that for

11 him, and Mr. Hovind offered to allow the recording to happen so

12 that he could have it for his own ministry.  Several of --

13 friends and family and stuff like that were invited, just so

14 that there would be an audience for audience shots.

15 Q. Who actually did the videotaping?

16 A. I don't know.

17 Q. Was Mr. Hovind in attendance?

18 A. I don't know the answer to that.

19 Q. How about Mrs. Hovind?

20 A. I believe Mrs. Hovind was there.

21 Q. And you were there?

22 A. I was there.

23 Q. Any of the other people who worked there at CSE?

24 A. I don't remember.

25 Q. Do you know how big an audience there was?
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 1 A. I would doubt that it was probably more than 10, 12 people.1 0 : 3 3 A M

 2 Q. This videotape was created there on the premises then?  Was

 3 a videotape created, do you know?

 4 A. I believe so.

 5 Q. All right.  And what do you recall about the message that

 6 Mr. --

 7 MR. RICHEY:  Your Honor, could I have just a brief

 8 sidebar on this?

 9 THE COURT:  Okay.  Come on back up.

10 (At the bench:

11 MR. RICHEY:  It's been established that he doesn't

12 know the time frame.  He doesn't know if Mr. Hovind was there.

13 And if he's going to start testifying about the matter in the

14 videotape, I want the videotape produced so we can review it.

15 THE COURT:  First of all, let me address the first

16 question about hearsay.  The witness did just testify that

17 Mr. Hovind wanted the videotape for use in his ministry so he

18 could come in and explain future actions Mr. Hovind took based

19 on the tape, and that's why it's admissible.  As far as the

20 tape itself, it's a recording.

21 MS. HELDMYER:  Yes, Your Honor.  I believe we have it,

22 and I believe we provided it in discovery.  I'm not positive

23 about the discovery.

24 MR. RICHEY:  Was it a CD?

25 THE COURT:  Excuse me.
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 1 MR. RICHEY:  Sorry.1 0 : 3 4 A M

 2 THE COURT:  I think the objection is legitimate.  If

 3 you have the tape, it speaks for itself.  He can testify what

 4 he remembers about it, but it's only fair that the defense asks

 5 the tape get -- produce the tape.

 6 MS. HELDMYER:  I don't have objection to the tape.

 7 It's a lengthy --

 8 THE COURT:  That's another question.

 9 MS. HELDMYER:  I didn't have any intention of playing

10 it.  It's a waste of time.  I don't know that I have an

11 objection.  They haven't asked.  It's not on their exhibit

12 list.  I don't know if I have an objection to them playing it.

13 I can think about that whether I do or not, but that's a

14 different issue whether he can talk about what he recalls about

15 the subject matter of the tape.

16 THE COURT:  I'm going to allow him to testify, but if

17 the tape exists, the defense will be allowed to play it.

18 MS. HELDMYER:  Sure.

19 THE COURT:  Well, subject to we don't know how long it

20 is, there may be an issue we discuss further about that.  In

21 terms of your being allowed -- I don't know if you have it or

22 not.  Do you know if it's a CD?

23 MS. HELDMYER:  I'm going to check with the agents,

24 Your Honor, to see if it's in the box.  If it's not, we can

25 provide it.  I'm fairly confident that we have it.  There is so
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 1 many of them, I don't want to say absolutely.  I want to make1 0 : 3 6 A M

 2 sure that I'm talking about the right one that's in my mind.  I

 3 believe we have it.  I will check on that.

 4 MR. RICHEY:  Do you know if it's a CD or video DVD?

 5 MS. HELDMYER:  We have a VHS tape.  We may have copied

 6 it for you on a CD or DVD.

 7 THE COURT:  We'll resolve this afterwards.

 8 (Bench conference concluded.)

 9 THE COURT:  Ms. Heldmyer, when you're ready.

10 MS. HELDMYER:  Thank you, Your Honor.

11 BY MS. HELDMYER: 

12 Q. Thank you for your patience, Mr. Nelson.

13 I was asking about generally the subject matter of the

14 lecture that Mr. Sweet gave that was recorded.

15 A. It was about taxes.

16 Q. And what position was Mr. Sweet taking on taxes?

17 A. That it was not necessary to pay them.

18 Q. And did you receive money from CSE, from the ministry?

19 A. Through a trust fund, yes.

20 Q. All right.  Now, when you started -- you said you started

21 working there in about January of 1998, correct?

22 A. Correct.

23 Q. Tell me how it came about that you received money from CSE

24 subsequent to you still working there through a trust fund.

25 A. When my wife passed away, I was -- still had three children
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 1 at home, and Dr. Hovind had a friend that created trust funds,1 0 : 3 7 A M

 2 and he put me in contact with this gentleman.  And we set up a

 3 trust fund so if something happened to me, the kids would be

 4 taken care of.  And it was told to me that through this trust,

 5 that it was a nontaxable trust, and that any gifts that were

 6 given to me could go into that trust.

 7 Q. Who told you that?

 8 A. His name is John Schlobach, was the gentleman who set up

 9 the trust fund.

10 Q. How did you get in touch with Mr. Schlobach?

11 A. Dr. Hovind introduced me.

12 Q. Did Mr. Hovind have any participation in setting up this

13 trust?

14 A. Simply as a counselor.

15 Q. Did he have any obligation as far as the trust was

16 concerned?

17 A. He was a trustee.

18 Q. Did Mr. Hovind also give you the information that

19 Mr. Schlobach did regarding payment of taxes on that trust

20 fund?

21 A. I don't remember.

22 Q. Did Mr. Hovind contribute money into that trust?

23 A. Through Creation Science.

24 Q. And how often would that happen?

25 A. It was either weekly or biweekly.  I can't remember.
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 1 Q. Did you, in fact -- based upon the information that you had1 0 : 3 9 A M

 2 received, did you pay taxes on the money that went into that

 3 trust?

 4 A. No, ma'am.

 5 Q. Did you use that money to pay expenses for yourself and

 6 your children?

 7 A. Yes.

 8 Q. Did you have control over the trust?

 9 A. Yes.

10 Q. Did you consult with any tax attorneys or accountants to

11 make sure that that was really tax-free money to you?

12 A. No, I did not.

13 Q. Now, you said that you did a number of things for CSE.  Who

14 was in charge of CSE?

15 A. Dr. Hovind.

16 Q. Did Dr. Hovind travel quite a bit?

17 A. Yes.

18 Q. When he was not in town, who was in charge?

19 A. Mrs. Hovind.

20 Q. Would that be Jo Hovind?

21 A. Correct.

22 Q. Who handled the money for the ministry?

23 A. Mrs. Hovind.

24 Q. Did you ever need any money given to you from the ministry

25 for expenses or anything other than the money that was going
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 2 A. Not that I recall.

 3 Q. Okay.  Did you ever get any money, for example, for health

 4 insurance or any other expenses of that nature?

 5 A. Life insurance.

 6 Q. How was that paid to you?

 7 A. The premium was paid at CSE.

 8 Q. Did you work full time there at CSE?

 9 A. Yes.

10 Q. For how long?

11 A. From January '98 to September of 2001.

12 Q. If expenditure money was needed for trips or something like

13 that, who would the employees or who would the people that

14 worked there at CSE get that money from?

15 A. Mostly Mrs. Hovind, Dr. Hovind.

16 Q. What was the name of your trust that you set up?

17 A. A Four JDC.  A Four JDC.

18 Q. The letter A, the word for, f-o-r?

19 A. No.  The number four.

20 Q. The number four?

21 A. I have four children, and they all start with the letter J.

22 Q. So A Four Trust?

23 A. A Four JDC, Dan and Carolyn Trust.

24 Q. Dan and Carolyn Trust.  Okay.  Where was that set up?  What

25 state?
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 1 A. It was set up in Florida.1 0 : 4 1 A M

 2 Q. Did you have any discussions with Mr. Hovind about whether

 3 or not he felt he had to pay taxes?

 4 A. No.

 5 Q. Did you ever have any discussions with Mr. Hovind about

 6 whether he had paid his taxes?

 7 A. Not one on one.  I mean, I just heard, you know, in

 8 conversation.

 9 MR. RICHEY:  Objection, Your Honor, hearsay.

10 THE COURT:  Sustained.

11 BY MS. HELDMYER: 

12 Q. Did he ever tell you how long it had been since he had paid

13 taxes?

14 A. He said it had been a while.

15 Q. All right.  So you did have some conversation with him?

16 A. I was in -- I was in a three-way conversation or something

17 like that, so he wasn't necessarily talking to me.

18 Q. Oh, okay.  So you heard him tell other people this?

19 A. I heard him tell it, yes.

20 Q. What did you hear him tell someone else about his paying

21 taxes?

22 A. This was quite a while ago.

23 Q. Well, do your best.

24 A. Just that it had been years since he had paid.

25 Q. Did he ever mention anything about participating in the tax
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 2 A. Not that I recall.

 3 Q. Do you recall any kind of time frame that he indicated that

 4 it had been since he had paid taxes?

 5 A. Just that it had been years.

 6 Q. Who was he speaking to when you overheard this

 7 conversation?

 8 A. I do not remember a specific person.

 9 Q. Was it someone there at the ministry?

10 A. No.  I think it was a guest.

11 Q. A guest of?

12 A. Somebody that, you know, was a friend that had been there

13 for a lunch or something.  I don't remember the details.

14 Q. All right.  Let me ask you about days off and vacation

15 time.  Was there a system in place there at CSE for you to fill

16 out documents or fill out cards that -- if you wanted some time

17 off?

18 A. Yes.

19 Q. Let me show you what's been marked for identification

20 purposes as Government's Exhibit PR-13.  Do you recognize that?

21 A. Yes.

22 Q. Are those your initials on this -- on this particular

23 document?

24 A. Yes, ma'am.

25 Q. Is this a card regarding authorized days off in 2001?
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 1 A. Yes.1 0 : 4 3 A M

 2 Q. Is this something that you would have filled out in the

 3 normal course of your association with CSE?

 4 A. Yes.

 5 MS. HELDMYER:  The United States would offer PR-13

 6 into evidence.

 7 THE COURT:  Any objection?

 8 MR. BARRINGER:  No objection.

 9 MR. RICHEY:  No, Your Honor.

10 THE COURT:  That will be admitted.

11 BY MS. HELDMYER: 

12 Q. Let me hold this up so we know what we're looking at.  This

13 is just basically a heavy stock card; is that correct?

14 A. Yes.

15 Q. All right.  We've got it on a blue piece of paper.  The

16 document is entitled "Dan Nelson."  That's you, right?

17 A. Correct.

18 Q. Okay.  And it says 2001, authorized days off with pay, it

19 says 15 up here?

20 A. Correct.

21 Q. What does that 15 number represent?

22 A. Days.

23 Q. What does that mean in terms of your authorized days off?

24 A. It means I have 15 days.

25 Q. You're allowed 15 days?
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 1 A. Yeah.  Allowed 15 days for sickness or vacation.1 0 : 4 4 A M

 2 Q. Who fills out this card?

 3 A. I believe it was Dr. Hovind's secretary.  I'm not

 4 100 percent sure if it was him or Mrs. Hovind, but we had to

 5 initial that it was correct.

 6 Q. So in January -- walk us through this.  What does all this

 7 mean here in the category of January?

 8 A. I would venture to guess that those were the days that I

 9 had off, January 1st, the 26th, 29th, 30th, 31st, and

10 February 1 and 2, and then July 4th I had off.

11 Q. Are those your initials in here?

12 A. Yes, ma'am.  Yes.

13 Q. At what point in time did you have to initial your days

14 off?

15 A. I don't remember.

16 Q. Before or after you took the time?

17 A. Probably after I took the time off.

18 Q. And who kept this card?  Do you know where this card was

19 kept?

20 A. No.

21 Q. Do you know whose writing that is here?

22 A. No.

23 Q. Would it have been somebody at CSE or somewhere else?

24 A. As far as I know, it was kept on the property.  So I would

25 say it was somebody from CSE, but I don't recognize the
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 2 Q. Well, when you would need to take a day off, where would

 3 you go?  Who would you tell?

 4 A. Dr. Hovind.

 5 MS. HELDMYER:  All right.  Thank you very much.

 6 That's all I have.

 7 THE COURT:  Mr. Richey.

 8 MR. RICHEY:  Yes, Your Honor.  Thank you.

 9 CROSS-EXAMINATION 

10 BY MR. RICHEY: 

11 Q. Good morning, Mr. Nelson.

12 A. Good morning.

13 Q. My name is Alan Richey, and I represent Kent Hovind.

14 How well do you know the Hovinds?

15 A. Quite well.

16 Q. And you were there for about three-and-a-half years; is

17 that correct?

18 A. Correct.

19 Q. At CSE.  Okay.  And so you helped with the video production

20 and shipping on that?

21 A. Yes.

22 Q. And were all of the videos, did they have to do with Joe

23 Sweet?

24 A. No, sir.

25 Q. In fact, were most of the videos dealing with taxes?
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 2 Q. What did the majority of the videos deal with?

 3 A. Creation versus evolution.

 4 Q. So in your estimate, how many of the videos that were

 5 produced had to do with taxes, percentage amount?

 6 A. A minute amount.

 7 Q. Like 1 percent, 2 percent?

 8 A. I venture to guess probably 1 percent or less.

 9 Q. Okay.  So that certainly was not the main focus of CSE?

10 A. Correct.

11 Q. What would you say the main focus of CSE was?

12 A. The fallacy that evolution is the basis of our world and

13 not creation.

14 Q. So religion or ministry based?

15 A. Correct.  Bible based, we'll say.

16 Q. Did you have any belief or feelings towards that in any

17 way?

18 A. Strong belief.

19 Q. Okay.  And what was that?

20 A. That God created this world that we live in.

21 Q. So when you worked there at CSE, did you feel like you were

22 promoting a good cause, a religious cause?

23 A. Yes.

24 Q. Do you still feel that way today?

25 A. Absolutely.
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 1 Q. And regarding the videotaping of Joe Sweet, is that1 0 : 4 8 A M

 2 something that Joe Sweet asked for?  He asked to come and

 3 videotape that?

 4 A. I didn't know the circumstances of how it happened or who

 5 invited who, but it was my understanding that Mr. Sweet wanted

 6 one, and he didn't have the means to create the video, and we

 7 had the equipment.

 8 Q. Okay.  Now, do you know, you talked a little bit about what

 9 Mr. Sweet discussed in there.  Do you know, was it -- did he

10 advocate going out and breaking the laws, violating the laws?

11 A. No.

12 Q. Did he say that this was a legal way to avoid taxes, or do

13 you recall?

14 A. It was my understanding that it was his interpretation that

15 it was a legal way of going around them.

16 Q. And Mr. John Schlobach, do you know where he was from?

17 A. Washington State.

18 Q. And let me ask the same question.  What about Mr. Sweet, do

19 you know where he was from?

20 A. I do not know.

21 Q. Do you know if he was from Florida?

22 A. I do not know.

23 Q. And Mr. Sweet, did he say that he was -- I mean, what were

24 his qualifications, if you know?

25 A. I do not know.
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 1 Q. What was his education?1 0 : 5 0 A M

 2 A. I don't know.

 3 Q. You don't know that?

 4 A. No.

 5 Q. What about Mr. Schlobach, do you know what his education

 6 was?

 7 A. Mr. Schlobach was introduced to me as a former IRS agent,

 8 and I believe that -- I don't know anything about his

 9 education.

10 Q. Okay.  So he's the one that set up the trust fund for you?

11 A. Correct.

12 Q. And he said that it was all legitimate?

13 A. Yes.  And I took him at his word.

14 Q. Did the IRS ever come back -- you said that CSE would put

15 money into the trust fund for you, right?

16 A. Correct.

17 Q. Did you file a tax return on that?

18 A. No.

19 Q. Did the IRS ever come back and say you owed taxes for that?

20 A. No.

21 Q. You said that CSE also paid a premium for life insurance.

22 Do you know if they also had the premium on your wife?

23 A. No.

24 Q. So that was something that began after your wife passed

25 away?
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 2 away.

 3 Q. Do you know, the individuals that came there, did they also

 4 have your same belief that they were promoting a ministry, a

 5 religious belief?

 6 MS. HELDMYER:  Objection.  Calls for hearsay, Your

 7 Honor.

 8 THE COURT:  Sustained.

 9 BY MR. RICHEY: 

10 Q. Did Kent Hovind ever tell you that you should -- that you

11 should pay taxes on the money put in the trust fund, and if

12 not, that you were violating the law?

13 A. No.

14 Q. Did he give you any advice on that at all as to paying

15 taxes on the money put in the trust fund?

16 A. Just when we were setting up the trust, that John Schlobach

17 said that it was a tax-free trust fund.

18 Q. Okay.  Let me check some items here.

19 Now, along with the shipping of it, did you also oversee

20 collection of the funds or see how much was being charged for

21 the videos?

22 A. Yes.

23 Q. Okay.  And isn't it true that initially when the videos

24 were sent out -- or when they were sent in the catalog, it said

25 that there was a suggested price?



Nelson - Cross/Richey     97
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 2 Q. Did you do any evaluation regarding that on the tapes going

 3 out, what was being sent out and the money coming in?

 4 A. I kept track of the amount that was going out.

 5 Q. Okay.  And is it true that some of the materials were

 6 donated?

 7 A. Yes.

 8 Q. And others would receive them if they didn't pay the full

 9 price, is that also true?

10 A. Correct.

11 Q. And did people also send in testimonials?

12 A. Yes.

13 Q. Did you have any types of devotionals or meetings of such

14 there on the premises of CSE?

15 A. Yes.

16 Q. So there were also meetings of a Spiritual nature there --

17 A. Yes.

18 Q. -- or religious?

19 MR. RICHEY:  Okay.  I have no further questions.

20 Thank you.

21 THE COURT:  Mr. Barringer.

22 MR. BARRINGER:  Thank you, Your Honor.

23 CROSS-EXAMINATION 

24 BY MR. BARRINGER: 

25 Q. Good morning, Mr. Nelson.  My name is Jerry Barringer, and
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 2 A. Okay.

 3 Q. You had -- I believe on -- from direct examination by 

 4 Ms. Heldmyer you indicated that you knew the Hovind's very

 5 well; is that right?

 6 A. Correct.

 7 Q. Did you ever have on occasion any discussions with 

 8 Mrs. Hovind concerning Mr. Hovind's tax beliefs?

 9 A. Yes.

10 Q. Did she agree with her husband?

11 A. Not in all aspects, no.

12 Q. Okay.  And with respect to that, you said that there was a

13 group of people there at the meeting -- or the taping that Joe

14 Sweet had done, and you said that she was there?

15 A. Correct.

16 Q. Was it just that they were trying to put people -- tried to

17 create an audience?

18 A. Yes.

19 Q. Was there any indication that everybody there agreed with

20 what was being said?

21 A. No, sir.

22 Q. And the other time you mentioned Mrs. Hovind was that she

23 had paid the bills at CSE; is that right?

24 A. Correct.

25 Q. That was one of her primary jobs -- one of her primary
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 2 fair statement?

 3 A. Her involvement in CSE was to pay the financial bills, yes.

 4 Q. She never talked about -- she didn't do any CSE seminars?

 5 A. No.

 6 Q. She didn't talk about taxes at all?

 7 A. No.

 8 Q. She didn't go out promoting any position of Dr. Hovind?

 9 A. No.

10 Q. She was his wife, who helped take care of what he was

11 trying to do at CSE?

12 A. Right.  In addition to teaching piano full time.

13 Q. She was a piano teacher?

14 A. Correct.

15 Q. And she was helping raise her family?

16 A. Uh-huh.

17 Q. In '96, do you know how old the children were at that time?

18 A. Yeah -- no, I don't.

19 Q. Actually, you said that you came there, you believe, in

20 January of '98 and started to work there?

21 A. Right.

22 Q. And they were still fairly young at that time?

23 A. Yes.  Still in high school or less.  That's how we got to

24 know the Hovinds, was through piano lessons.  My kids took

25 piano lessons from Mrs. Hovind.
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 1 MR. BARRINGER:  That's all I have, Your Honor.1 0 : 5 6 A M

 2 THE COURT:  Ms. Heldmyer.

 3 MS. HELDMYER:  No redirect, Your Honor.  Thank you.

 4 THE COURT:  Sir, you may step down.  

 5 Your next witness.

 6 MS. HELDMYER:  Darlene Porter.

 7 THE CLERK:  Do you solemnly swear that the testimony

 8 that you shall give will be the truth, the whole truth and

 9 nothing but the truth so help you God?

10 THE WITNESS:  I do.

11 DARLENE LANELLE PORTER, GOVERNMENT'S  WITNESS. 

12 THE CLERK:  Be seated.  Please state your full name

13 and spell your last name for the record.

14 THE WITNESS:  Darlene Lanelle Porter, P-o-r-t-e-r.

15 THE COURT:  Ms. Heldmyer.

16 MS. HELDMYER:  Thank you.

17 DIRECT EXAMINATION 

18 BY MS. HELDMYER: 

19 Q. Ms. Porter, where do you currently reside, what city?

20 A. Pensacola.

21 Q. How long have you lived in Pensacola?

22 A. Ten years.

23 Q. Prior to the address that you live now, where did you

24 reside?

25 A. North Palafox.
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 1 Q. What was the address there?1 0 : 5 8 A M

 2 A. XXXX XXXXX XXXXXXX.

 3 Q. Was that a home?

 4 A. Yes.

 5 Q. A house?

 6 A. A house and a trailer.

 7 Q. And a trailer.  How long did you live there?

 8 A. Approximately three years.

 9 Q. Are you familiar with property called Creation Science

10 Evangelism?

11 A. Yes.

12 Q. Was that nearby to your home at XXXX XXXXX XXXXXXX?

13 A. Next door.

14 Q. You were next door to them?

15 A. Yes.

16 Q. How long were you next door to them?

17 A. Approximately three years, two to three years.

18 Q. Did you buy that house by yourself?

19 A. Yes.

20 Q. The property that you -- that was next to CSE, how much

21 money did you pay for it, do you recall, approximately?

22 A. I paid 115,000, plus 10- for the trailer.  So a total of

23 125-.

24 Q. And can we back up and kind of determine when that -- when

25 you might have bought the property, what year?
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 1 A. I believe it was 1999.1 0 : 5 9 A M

 2 Q. Okay.  Did you live there by yourself after you purchased

 3 it?

 4 A. Yes.

 5 Q. At some point in time thereafter, did you decide to sell

 6 that property?

 7 A. Yes.

 8 Q. All right.  Now, prior to that, prior to your decision to

 9 sell the property, did you have any conversations with Kent

10 Hovind about his interest in buying the property?

11 A. Yes.

12 Q. When did your conversations with him begin with regard to

13 his interest in buying that property?

14 A. Almost immediately.

15 Q. Immediately after you bought it?

16 A. Yes.

17 Q. Give us a context.  How would he tell you he was

18 interested?

19 A. He was interested in the property.

20 Q. Would he come to you?

21 A. Yes.

22 Q. Knock on your door?

23 A. Well, not necessarily knock on my door.  He would just see

24 me, and we would talk about it.

25 Q. When you would have the conversation immediately after
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 1 buying it, were you interested in turning around and selling it1 1 : 0 0 A M

 2 at that point?

 3 A. No.  No.

 4 Q. Did he make any comments about how much money you had paid

 5 for the house?

 6 A. He told me I paid too much.

 7 Q. Did he seem to be aware, without you telling him, how much

 8 you paid for the property?

 9 A. I may have told him.

10 Q. So did you tell him at that point in time that you were not

11 interested in selling it?

12 A. Yes.

13 Q. Subsequent to your buying the property, did you make any

14 improvements on it?

15 A. Yes.

16 Q. What did you do?

17 A. I added a three-car garage.  I put central air and heat.

18 Quite a bit of improvements.  New flooring.  It was an old

19 house.  It was built in 1932, and I made about, I would say,

20 $50,000 worth of improvements.

21 Q. How long had you owned it before you decided that you

22 needed to sell it?

23 A. Approximately three years.

24 Q. Why did you decide that you needed to sell it?

25 A. I was ill.  I had several back surgeries, and my father had
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 1 just had three strokes, and I decided that it was time to get1 1 : 0 1 A M

 2 rid of it.

 3 Q. Did you have any discussions with Mr. Hovind about him

 4 buying the property once you decided to sell it?

 5 A. Yes.

 6 Q. When did those discussions begin, approximately how long

 7 before you actually decided to sell it?

 8 A. I believe my mother saw him one day in the yard.  We were

 9 doing work in the yard, and she asked if he was interested, and

10 he said yes.

11 Q. Where were you intending to go?

12 A. I was moving back with my parents.

13 Q. Did you negotiate with Mr. Hovind about the price of the

14 house?

15 A. Yes.

16 Q. Tell us about your negotiations with him.

17 MR. RICHEY:  Your Honor, my objection is relevance.

18 THE COURT:  Overruled.

19 BY MS. HELDMYER: 

20 Q. Do you recall?

21 A. No, I don't recall.

22 Q. Do you recall having discussions with Mr. Hovind about the

23 price of the house?

24 A. Yes.

25 Q. Do you remember generally whether or not you told him how
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 1 much you wanted?1 1 : 0 2 A M

 2 A. Yes.

 3 Q. Did you negotiate that price?

 4 A. Yes.

 5 Q. Is it -- was it a typical negotiation in that the buyer

 6 would offer less, and you would want more, and you would

 7 finally settle somewhere in between?

 8 A. Yes.

 9 Q. Did you inform Mr. Hovind what you were looking for, to

10 achieve in selling the house?

11 A. Yes.

12 Q. What did you tell him?

13 A. Approximately, I believe, 160-.

14 Q. And what did that number represent to you?

15 A. The amount I owed on the house.  I had a first mortgage and

16 a line of credit, and I had to pay those amounts off.

17 Q. What did you finally settle on, if anything, to sell the

18 house to Mr. Hovind?

19 A. I believe it was 155-.

20 Q. Did Mr. Hovind or you set up the closing for the sale of --

21 A. Mr. Hovind did.

22 Q. -- the house?

23 I'm sorry.  If you would, please, just wait until I finish

24 my question, because the court reporter is trying to take down

25 what we say, and if we talk over each other, she can't do that.
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 1 I know you're nervous, but --1 1 : 0 3 A M

 2 A. Okay.

 3 Q. Okay.  So Mr. Hovind set up the closing; is that correct?

 4 A. Yes, that's correct.

 5 Q. Did you do anything with regard to the --

 6 MR. RICHEY:  Your Honor, object to the line of

 7 questioning.  It's leading.

 8 THE COURT:  Approach the bench.

 9 (At the bench:

10 THE COURT:  I think the question was, did you do

11 anything to assist in setting up the closing?  That's not

12 leading.  The objection on that ground would be overruled.  I

13 thought your objection was going to be relevance.  That's why I

14 called you up to the bench, because I don't want to argue about

15 relevance in front of the jury.  Where are you going?

16 MS. HELDMYER:  This is evidence of the structure

17 transaction that they conducted in buying this particular piece

18 of property, that there was $30,000 that was provided.

19 THE COURT:  All right.  Objection will be overruled.

20 All right.  Objection will be overruled.  

21 (Bench conference concluded.)

22 THE COURT:  You may proceed, Ms. Heldmyer.

23 MS. HELDMYER:  Thank you.

24 BY MS. HELDMYER: 

25 Q. Ms. Porter, was there anything that you did to assist in
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 1 the closing or to help set up the closing?1 1 : 0 4 A M

 2 A. No.

 3 Q. Before you actually went to the closing, the formal closing

 4 of this property, did Mr. Hovind give you some money?

 5 A. Yes.

 6 Q. Did you ask Mr. Hovind to give you that money?

 7 A. No.

 8 Q. Tell us what happened.  Tell us what Mr. Hovind did.

 9 A. He gave me several checks.

10 Q. Official cashier-type checks?

11 A. I don't recall who they were from.

12 Q. Okay.  Do you know why -- did he tell you why he was giving

13 you several checks?

14 A. Part payment of the property.

15 Q. Was this money part of the entire $155,000 that you had

16 negotiated as a sale price --

17 A. Yes.

18 Q. -- or was this something else?

19 A. Yes, part of the price.

20 Q. Was this something that you discussed generally with

21 Mr. Hovind, that is, did you discuss whether or not he was

22 going to give you cash on top of what was going to happen at

23 closing?

24 A. It was his idea.

25 Q. Did you have any objection to it?
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 1 A. No.1 1 : 0 5 A M

 2 Q. Did you know at the time that you got the money whether or

 3 not that money was going to be included in the settlement

 4 statement or the closing documents once you got to closing?

 5 A. It was not going to be included.

 6 Q. Do you know why?

 7 A. No.

 8 Q. Was it your idea?

 9 A. No.

10 Q. Do you recall getting a series of checks from Mr. Hovind?

11 A. Yes.

12 Q. Let me show you what's been marked for identification

13 purposes as Government's Exhibits INC-92B, C, D and E.

14 THE COURT:  Would you repeat the exhibit number.

15 MS. HELDMYER:  I sure will, Your Honor.  INC-92B

16 through E.

17 THE COURT:  All right.  Thank you.

18 BY MS. HELDMYER: 

19 Q. Can you see those, Ms. Porter?

20 A. Yes.

21 Q. Are those copies of the official checks that you received

22 from Mr. Hovind in -- prior to the sale of your home to him?

23 A. Yes.

24 MS. HELDMYER:  We would offer those exhibits into

25 evidence at this time, Your Honor.
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 1 THE COURT:  Any objection?1 1 : 0 7 A M

 2 MR. BARRINGER:  No objection, Your Honor.

 3 MR. RICHEY:  No objection.

 4 THE COURT:  Those will be admitted, INC-92B through E.

 5 BY MS. HELDMYER: 

 6 Q. Do you recall the total of how much money he gave you

 7 before the closing on this house?

 8 A. I believe it was 30,000.

 9 Q. Do you recall whether or not he gave this money to you all

10 at once or whether he gave it to you on more than one occasion?

11 A. I don't recall.

12 Q. What we're looking at here is INC-92B.  This is a copy of

13 an AmSouth official check with a number on it.  Purchaser says

14 CSE Enterprises as purchaser and paid to the order of Darlene

15 Porter.  Is that you?

16 A. Yes, it is.

17 Q. This particular check is dated what, ma'am?

18 A. 5/24.

19 Q. Of 2001?

20 A. Correct.

21 Q. All right.  So do you remember approximately how much

22 before the closing that that check is dated?

23 A. I believe it was about a week before the closing.

24 Q. Okay.  Let's look at the next check, which is C in this

25 series.  This check is also for the same amount, $9,000.  Is it



Porter - Direct    110

 1 dated the same, 5/24/01?1 1 : 0 8 A M

 2 A. Yes, it is.

 3 Q. So this one -- the first one, the number ends in 765.  This

 4 next check, it ends in 766, correct?

 5 A. Correct.

 6 Q. For the same amount, $9,000.  Then we have the next check

 7 which is D, which is $9,000, 5/24/01, check No. 767, correct?

 8 A. Correct.

 9 Q. So far we're up to, if my math is correct, $27,000; is that

10 correct?

11 A. Correct.

12 Q. And the next check, check No. 768, appears identical except

13 for the amount.  How much is this one for?

14 A. $3,000.

15 Q. So we're up to a grand total of $30,000, correct?

16 A. Correct.

17 Q. Do you have any idea why that $30,000 was given to you in a

18 series of four cashier's checks?

19 A. No.

20 Q. Do you have any idea why any -- none of those checks total

21 over $10,000?

22 A. No.

23 Q. Did Mr. Hovind ever explain to you why he was giving you

24 four separate cashier's checks?

25 A. No, he did not.
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 1 Q. You indicated -- that was about a week from the closing.1 1 : 1 0 A M

 2 Let me show you what is marked for identification purposes as

 3 INC-86B, not yet admitted, a one-page document.  I'll show you

 4 the top.  I think you've seen this document before.  Do you

 5 recognize it?

 6 A. Yes.

 7 Q. Is that your settlement statement when you sold your house

 8 to Kent and Jo Hovind?

 9 A. Yes, it is.

10 MS. HELDMYER:  We would offer INC-86B into evidence.

11 THE COURT:  Any objection?

12 MR. BARRINGER:  One moment, Your Honor.

13 MR. RICHEY:  Your Honor, I have an objection.

14 THE COURT:  Okay.  Come up to the bench.

15 (At the bench:

16 MR. RICHEY:  My objection is there is no signatures on

17 this, and we don't know if this was the final closing document

18 or not.

19 THE COURT:  Ms. Heldmyer.

20 MS. HELDMYER:  I think she can identify it as the

21 final -- I'm trying to recall whether this was a search warrant

22 document or not.  I can check on that, whether she got this

23 from Mr. Hovind.  She can identify this as the settlement

24 document whether or not there are signatures.

25 THE COURT:  She can do that.  You can certainly
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 1 cross-examine her on the fact that there is no signatures.  So1 1 : 1 1 A M

 2 the objection will be overruled, but it is subject to

 3 cross-examination.

 4 MS. HELDMYER:  Thank you.

 5 (Bench conference concluded.)

 6 THE COURT:  INC-86B will be admitted.

 7 MS. HELDMYER:  Thank you.

 8 BY MS. HELDMYER: 

 9 Q. Ms. Porter, we're looking at the top of this document.

10 This is called a settlement statement.  This is a legal-size

11 page, so we're going to kind of start at the top and kind of

12 slide down.  Let me ask you a couple of questions.

13 Obviously here, Darlene Porter, that is you, correct, as

14 the seller?

15 A. That is correct.

16 Q. Now, the name and address, it says borrower as Kent and Jo

17 Delia Hovind; is that correct?

18 A. Correct.

19 Q. Now, were you selling to them just the house or the house

20 and the trailer that you described?

21 A. The house and the trailer.

22 Q. This appears to be the date, 5/31/01, that you settled --

23 that you closed on this property?

24 A. Correct.

25 Q. Now, this says contract sales price, $125,000.  Is that the
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 1 amount of money total that you agreed to sell your house for?1 1 : 1 3 A M

 2 A. No.

 3 Q. What figure -- what does this figure represent?

 4 A. This represents. . .

 5 Q. Well, you testified you agreed to sell it for 155-?

 6 A. That's correct.

 7 Q. And you already testified that you received 30,000?

 8 A. 30,000 cash.  It did not include the 30,000 cash.

 9 Q. Okay.  We have settlement charges to the borrower, right

10 there.  Gross amount due from borrower, right there.  Let me go

11 down to the bottom here.  And it indicates down here -- can

12 you -- can you see that there?

13 A. Cash from/to borrower.

14 Q. Lines 301, 302 and 303, do you see those?

15 A. Yes.

16 Q. Can you read those for me, please?

17 A. Gross amount due from borrower, 126,991.35.  Less amount

18 paid for borrower, $600.  Cash from/to borrower, 126 -- I can't

19 tell if -- it's 391.35.

20 Q. Okay.  And the box that is checked here is what?

21 A. Cash from.

22 Q. And on the other side, you were due 125-, less reductions

23 in amount.  Was that debt that you owed?

24 A. Correct.

25 Q. Okay.
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 1 A. Well, that was one mortgage.  That was not the second1 1 : 1 5 A M

 2 mortgage.

 3 Q. Okay.  And that was the amount of money that you left the

 4 closing with?

 5 A. That's correct.

 6 Q. Okay.  Now, this particular copy that we have here is not

 7 signed.  Did you sign this document at some point in time?

 8 A. I believe so.

 9 Q. Would you have signed that at the closing?

10 A. Yes.

11 Q. At any point in time during the closing, did anyone mention

12 to anyone who was conducting the closing that you had already

13 received the $30,000 in cash?

14 A. No.

15 MS. HELDMYER:  May I have one moment, Your Honor?

16 THE COURT:  Yes.

17 MS. HELDMYER:  I have nothing further.  Thank you,

18 Ms. Porter.

19 THE COURT:  Thank you.  Mr. Richey.

20 MR. RICHEY:  Thank you, Your Honor.

21 CROSS-EXAMINATION 

22 BY MR. RICHEY: 

23 Q. Good morning, Ms. Porter.

24 A. Good morning.

25 Q. My name is Alan Richey, and I represent Kent Hovind.
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 1 Now, you said you purchased the home -- when did you1 1 : 1 6 A M

 2 originally purchase the home, do you recall?

 3 A. It was either 1998 or 1999.

 4 Q. And was the mobile home, the trailer home already on the

 5 lot?

 6 A. Yes, it was.

 7 Q. Was the lot otherwise vacant?

 8 A. No.

 9 Q. So there was something else on it besides the mobile home?

10 A. A house.

11 Q. Okay.  So there was a house and a mobile home on it?

12 A. Correct.

13 Q. And were you using both the house and the mobile home?

14 A. I was remodeling the house.  At one point I did live in the

15 mobile home when I was remodeling the house.

16 Q. But otherwise, the mobile home was vacant?

17 A. No.

18 Q. Okay.

19 A. I didn't live in it the total time.

20 Q. But when you were living in the house, then the mobile home

21 was vacant?

22 A. Yes.

23 Q. Okay.  All right.  And if we look at the Exhibit INC-92B,

24 C, D and E, who was it that purchased the check -- these

25 checks, do you know?
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 1 A. Jo Hovind did.1 1 : 1 7 A M

 2 Q. Can you point to me where it says Jo Hovind on the check?

 3 A. I saw the other check.  That's why I know that.

 4 Q. Okay.  On this particular check, can you see on your

 5 monitor there where it says CSE Enterprises?

 6 A. Yes.

 7 Q. And it says purchaser right underneath?

 8 A. Yes.

 9 Q. And then it was paid to you; is that correct?  Is that your

10 name?

11 A. That's correct.

12 Q. Okay.  And this was on what date?

13 A. This was on 5/24.

14 Q. May 24, 2001.  Okay.  And the amount was 9,000; is that

15 correct?

16 A. That's correct.

17 Q. And can you make out the signatures.  It looks like Karen

18 Land?

19 A. Yes.

20 Q. Okay.  And the number on it is 539556765, correct?

21 A. Yes.

22 Q. Okay.  And then if we go to the next one, it was the same

23 day, right?

24 A. Correct.

25 Q. May 24, 2001?
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 1 A. Correct.1 1 : 1 8 A M

 2 Q. Again, the purchaser was CSE Enterprises?

 3 A. Yes.

 4 Q. And you received it -- it was paid to you?

 5 A. Yes.

 6 Q. Signed by Karen Land?

 7 A. Yes.

 8 Q. And the number on that ends in a 66, right?

 9 A. Correct.

10 Q. And then the following one, it ends in a 67, correct?

11 A. That's correct.

12 Q. Again, Karen Land signed it, same date, same purchaser?

13 A. That's correct.

14 Q. Paid to you, correct?  Okay.

15 And then on the last one, it ends in a 68, same date,

16 $3,000 signed by Karen Land, CSE Enterprises is the purchaser,

17 and it was paid to you, correct?

18 A. Yes.

19 Q. So do you dispute that you received these checks?

20 A. No.

21 Q. You received them all, right?

22 A. Yes.

23 Q. Okay.  And it totaled $30,000?

24 A. That's correct.

25 Q. And you received this prior to the closing; is that
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 1 correct?1 1 : 2 0 A M

 2 A. Yes, I did.

 3 Q. And then if we look at the closing document, INC-86B, the

 4 property location on there is XXXX XXXXX XXXXXXX XXXXXXX,

 5 correct?

 6 A. That's correct.

 7 Q. Okay.  Does it say anywhere on here that there is a home

 8 built and attached to the property as well as a mobile home?

 9 A. No.

10 Q. Okay.  So isn't it possible that the $30,000 that was paid

11 prior was, in fact, the payment for the mobile home as a

12 separate purchase?

13 A. No.

14 Q. You're certain of that?

15 A. Yes.

16 Q. Didn't Mr. Hovind and CSE, in fact, pay you $30,000 for the

17 mobile home and for other equipment and things that you had

18 there?

19 A. No.

20 Q. He didn't?

21 A. No, sir.

22 Q. But you signed this document, correct?

23 A. Yes, I did.

24 Q. Okay.  So you agreed to the figures on there?

25 A. Yes.
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 1 Q. You didn't dispute it, you didn't go to the county and say1 1 : 2 1 A M

 2 no, this is incorrect?

 3 A. No, I did not.

 4 Q. You didn't tell Mr. Hovind that it was incorrect?

 5 A. No.

 6 Q. Are you saying that you didn't receive all the money?

 7 A. No.  I received all the money.

 8 Q. Okay.  Now, in this bottom line, No. 303, it says cash from

 9 borrower, $126,391.35; is that correct?

10 A. That's correct.

11 Q. So you received cash as in dollar bills --

12 A. No.

13 Q. -- for that amount?

14 A. No.

15 Q. What did you receive?

16 A. I received 20-something thousand on the other side.

17 Q. $26,751.77 that was in cash dollar bills?

18 A. No.  It was in a check.

19 Q. Okay.  Was it in one check or multiple?

20 A. That was in one check.

21 Q. That was in one check.  What about this amount,

22 $126,391.35, was that in one check, do you know?

23 A. I don't know how he paid for it.

24 Q. Okay.  If I could show you --

25 MR. RICHEY:  Your Honor, this has not been admitted
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 1 into evidence.  It's Government's Exhibit INC-86A.1 1 : 2 3 A M

 2 BY MR. RICHEY: 

 3 Q. Did you owe a mortgage on the property?

 4 A. Yes, I did.

 5 Q. And who was that mortgage to?

 6 A. I believe it was SouthTrust Bank.

 7 Q. Okay.  Do you know if it was -- well, let me show you this,

 8 and just look at it and tell me, do you know these individuals,

 9 Taylor and Van Matre?

10 A. I believe those were the people that did the closing.

11 Q. Okay.  So someone else did the closing?

12 A. Yes.

13 Q. And do you know if -- what, again, was the amount that was

14 paid at closing that was marked in box 303 as cash?

15 A. You would have to show me the paper again.

16 Q. $126,391.35?

17 A. Possibly.

18 Q. Let me just show you that real quick.  You don't need to

19 put on the monitor.  Does that refresh your memory?

20 A. Yes.

21 Q. Okay.  And then can you compare those two.  You don't need

22 to say anything, just compare.  So let me show you this.  Is it

23 your understanding that this is what paid the full amount for

24 the payment on the house?

25 A. No.
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 1 Q. The property?  This isn't it?1 1 : 2 5 A M

 2 A. No.

 3 Q. Can you look at the date on there?

 4 A. I see that date.

 5 Q. What was the date of the closing?

 6 A. 5/31.

 7 Q. What date did you close?

 8 A. 5/31.

 9 Q. 5/31.  And look at the amounts again.  So you believe that

10 these are not the same for payment?

11 A. Yes, I believe they are the same.

12 Q. Okay.  Okay.  So is it your understanding that this is what

13 paid it off, that's what paid the amount on the property?

14 A. Yes.

15 MR. RICHEY:  Your Honor, I'd like to offer INC-86A

16 into evidence.

17 THE COURT:  Ms. Heldmyer.

18 MS. HELDMYER:  May I have a moment, Your Honor?

19 THE COURT:  Yes.

20 MS. HELDMYER:  Your Honor, without waiving other

21 objections, I'm going to go ahead and not pose an objection to

22 this particular document at this time.

23 THE COURT:  Okay.  INC-86A will be admitted.  Do you

24 wish to publish it?

25 MR. RICHEY:  Yes.
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 1 BY MR. RICHEY: 1 1 : 2 6 A M

 2 Q. The date of the closing you said was May 31st, 2001; is

 3 that correct?

 4 A. That's correct.

 5 Q. And the date on this check is May 31st, 2001; is that

 6 correct?

 7 A. That's correct.

 8 Q. And the purchaser is CSE Enterprises?

 9 A. Correct.

10 Q. Okay.  And, again, looking back at INC-86B, which has been

11 admitted, that -- on line 303, the cash from the borrower was

12 $126,391.35, correct?

13 A. Correct.

14 Q. And the amount on this check is $126,391.35; is that

15 correct?

16 A. That's correct.

17 Q. It's all in one check, is it not?

18 A. Yes, it is.

19 Q. Do you know if your mobile home had a separate title to it?

20 A. Yes, it did.

21 Q. It did have a separate title.  Okay.  So if you transferred

22 title in the mobile home -- did you, in fact, transfer title --

23 A. SouthTrust Bank held the title.

24 Q. So they would have had to, once the amount was paid, turn

25 it over, correct?
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 1 A. That's correct.1 1 : 2 7 A M

 2 Q. Can you show me anyplace on this document, INC-86B, where

 3 it includes the title to the mobile home or any reference to

 4 the mobile home?  If it would help, with the Court's

 5 permission, I can just hand you the whole document, and you can

 6 look at it and see.

 7 THE COURT:  She'll let you know if she needs that.

 8 BY MR. RICHEY: 

 9 Q. Or I can slide it up and try to see the whole thing.

10 A. It doesn't show it.

11 Q. So there is nowhere on this document that shows that the

12 mobile home is part of this sale; is that correct?

13 A. That's correct.

14 Q. And you're not saying that when you negotiated the price

15 with Dr. Hovind, he twisted your arm and said you have to agree

16 to 155,000, whatever it was, right?  Did he twist your arm and

17 say you have to accept the lower price, he's not going to pay

18 you 160-?

19 A. What do you mean, did he twist my arm?

20 Q. You asked for 160,000, correct?

21 A. I believe I got 155-.

22 Q. Right.  So did he twist your arm or threaten you with

23 bodily harm or anything like that to make you reduce the amount

24 of 155-?

25 A. I wanted to get rid of the property.  So I took a loss on
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 1 it.1 1 : 2 9 A M

 2 Q. So you agreed to the amount?

 3 A. Yes.

 4 MR. RICHEY:  No further questions, Your Honor.

 5 THE COURT:  All right.  Thank you.  Mr. Barringer.

 6 MR. BARRINGER:  Thank you Your Honor.

 7 CROSS-EXAMINATION 

 8 BY MR. BARRINGER: 

 9 Q. Good morning, Ms. Porter.

10 A. Good morning.

11 Q. My name is Jerry Barringer.  I represent Mrs. Hovind.

12 Where did the closing take place?

13 A. I believe it was the place the check was from.  I don't

14 remember the name.

15 Q. And this is -- let me get it correct.

16 MR. BARRINGER:  INC-86B, Your Honor, I'll put that up

17 and see.  And this will be the second page of that, I believe.

18 BY MR. BARRINGER: 

19 Q. On the bottom of that, it has a name of Taylor and Van

20 Matre, P.A., does that sound familiar?

21 A. Yes.

22 Q. Do you know what that is?

23 A. I believe it's a title place.

24 Q. Is there anybody there -- do you know whether they were

25 attorneys that prepared this document?
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 1 A. I'm sure they are.1 1 : 3 0 A M

 2 Q. Now, when the documents -- now, you said you signed this

 3 document?

 4 A. Yes.

 5 Q. Did you sign it on both sides?

 6 A. I don't recall.

 7 Q. You may have, you may not have, you just don't know?

 8 A. I don't know.

 9 Q. Were you in the same room with the Hovinds?

10 A. Yes.

11 Q. Isn't it, in fact, true that you were downstairs, and they

12 were upstairs when the documents were signed?

13 A. That's possible.

14 Q. Okay.  And so you don't know whether or not they signed it

15 or not, and you don't know whether they've even seen this

16 document?

17 A. That's true.

18 MR. BARRINGER:  I believe that's all I have.

19 THE COURT:  Thank you.  Ms. Heldmyer.

20 REDIRECT EXAMINATION 

21 BY MS. HELDMYER: 

22 Q. Ms. Porter, did you, in fact, sell your property to the

23 Hovinds?

24 A. I think I did.

25 Q. So the settlement -- the closing, from your perspective,



Porter - Redirect    126

 1 did it go well?1 1 : 3 1 A M

 2 A. Yes.

 3 Q. Did you walk out of that building believing you had sold

 4 this property to the Hovinds for $125,000?

 5 A. I walked out with a check, yes.

 6 Q. And the new document that Mr. Richey introduced, had you

 7 ever seen this before?

 8 A. No.

 9 Q. You don't know what this is one way or another?

10 A. No.

11 Q. Did you get the full -- the amount that's on this document,

12 the 126,391.35?  

13 A. Yes, I did.

14 Q. Did you get that full amount?

15 A. No.

16 Q. Did you walk out of there with that amount of money?

17 A. No.

18 Q. You walked out of there with --

19 A. The 26,751.77.

20 Q. Were you given copies of the settlement statement when you

21 left?

22 A. Yes.

23 Q. Did you see the Hovinds there?

24 A. I don't recall.

25 Q. And you indicated, I believe on cross-examination, that you
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 1 took a loss on this property?1 1 : 3 3 A M

 2 A. Yes, I did.

 3 Q. And why did you sell it?

 4 A. I was ill.

 5 MS. HELDMYER:  All right.  Thank you so much.  That's

 6 all I have, Your Honor.

 7 THE COURT:  All right.  Ma'am, you may step down.  

 8 Your next witness.

 9 MS. HELDMYER:  Thomas Pope.

10 THE CLERK:  Do you solemnly swear that the testimony

11 that you shall give will be the truth, the whole truth and

12 nothing but the truth so help you God?

13 THE WITNESS:  Yes.

14 THOMAS FLOYD POPE, GOVERNMENT'S  WITNESS. 

15 THE CLERK:  Be seated.  Please state your full name

16 and spell your last name for the record.

17 THE WITNESS:  Full name is Thomas Floyd Pope.  Last

18 name is P-o-p-e.

19 THE COURT:  Ms. Heldmyer.

20 DIRECT EXAMINATION 

21 BY MS. HELDMYER: 

22 Q. Good morning, Mr. Pope.  What city do you currently reside

23 in?

24 A. Columbus, Georgia.

25 Q. What do you do in Columbus, Georgia?



Pope - Direct    128

 1 A. Assistant pastor.1 1 : 3 4 A M

 2 Q. At what church?

 3 A. At Marantha Baptist Church.

 4 Q. How long have you been there?

 5 A. Approximately two-and-a-half years.

 6 Q. Prior to that, what did you do for a living?

 7 A. Prior to that, I worked at Sears and was a seminary

 8 student.

 9 Q. And while you were a seminary student, did you have any

10 employment?

11 A. Did I have employment?

12 Q. Yes.

13 A. At Sears.

14 Q. Oh, okay.  So you worked at Sears while you were a seminary

15 student?

16 A. While I was a seminary student, correct.

17 Q. Prior to that, what did you do?

18 A. I worked at Creation Science Evangelism.

19 Q. For how long?

20 A. A little over a year, I believe.

21 Q. From what time frame to what time frame, do you recall?

22 A. Going backwards, we left in August.  It would have been

23 August of -- I'm trying to go backwards in my mind here.  I

24 think it would have been August of '02.  And then -- and then

25 we started in -- it would have been in June, June of -- I think
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 1 it was '01 then -- or June of -- I think it was June of '01.1 1 : 3 5 A M

 2 Q. Were you married at the time?

 3 A. I was.

 4 Q. What's your wife's name?

 5 A. Wendy.  Wendy Pope.

 6 Q. Did Wendy Pope also work there at CSE?

 7 A. She did.

 8 Q. What did she do there?

 9 A. She worked in graphic design as an artist, and she would

10 help me some in the park later on.

11 Q. What did you do?

12 A. I started there pretty much working in maintenance and

13 grounds, wherever work was needed, and then progressed up to

14 working with children's groups and working with families when

15 they would come to Dinosaur Adventure Land and moved up to just

16 kind of overseeing the daily operations of the park.

17 Q. How much were you paid?

18 A. I don't remember exactly offhand exact amount.  Starting

19 out, I believe it was 6.50 or so an hour, and then moving up

20 to, I believe somewhere around $12, $13, somewhere around that

21 figure, an hour.

22 Q. So you got raises while you were there?  

23 A. Yes.

24 Q. Did you work a full workweek, 40 hours a week?

25 A. Yes, I did.
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 1 Q. What was your schedule?1 1 : 3 7 A M

 2 A. Starting out, it was Monday through Friday, 8 a.m., and

 3 depending on the hours would be when I would finish during the

 4 day, usually around 4:00 or 5:00.  And then when we adjusted

 5 the hours of the park, I usually came in on Tuesday and worked

 6 through Saturday.  And the hours were based on the park hours,

 7 usually 9:00 to somewhere around 5:00 or 6:00.

 8 Q. During the time you worked there, did you need a job?  Did

 9 you need money?

10 A. Yes.

11 Q. When you were hired, did you learn from someone that no

12 taxes would be withheld from your pay?

13 A. Yes, I did, that I would just -- I would get paid by the

14 hour, whatever the amount came out to.

15 Q. Who told you that?

16 A. I don't remember that.

17 Q. Who did you interview with?

18 A. I interviewed Dr. Hovind -- with Dr. Hovind.

19 Q. Is he the one that hired you?

20 A. Yes.

21 Q. And when you first started there, who did you answer to?

22 Who was your boss?

23 A. Directly to Dr. Hovind, and he would tell me who to work

24 with.  And then it was Bill Seaman, I was under him mainly

25 after that.
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 1 Q. Bill Seaman?1 1 : 3 8 A M

 2 A. Uh-huh.

 3 Q. So you would answer to -- I'm sorry, your relationship with

 4 Mr. Seaman was he was your direct supervisor or your first

 5 level supervisor?

 6 A. Right.  That's correct.

 7 Q. Okay.  When you applied for the job, did you fill out any

 8 paperwork?

 9 A. Yes, I did.  It was just general information, my name,

10 where I was living at the time, things like that.

11 Q. Was it in the form of an application for the job?

12 A. I can't remember.

13 Q. Okay.  When you worked as a laborer, what type of things

14 did you do?

15 A. Putting in sprinkler systems, helping build decks.  I don't

16 remember exactly what all I did, but removing items from

17 buildings, storing items.  It's really whatever needed to be

18 done.

19 Q. Did any of that work entail working at the private homes of

20 the Hovinds and their children?

21 A. One before they moved there.  It was -- no one was living

22 there at the time.  It was -- it was a trailer that was set up

23 I believe for their daughter when she was going to get married.

24 They moved into there.

25 Q. What did you do with that trailer?
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 1 A. There, helped build a deck that was attached to it and put1 1 : 3 9 A M

 2 some siding on the foundation, just around the bottom,

 3 foundation work.

 4 Q. Was that part of the duties that you were performing for

 5 the money that CSE was paying you?

 6 A. Yes.

 7 Q. Did you punch in and out with a time clock?

 8 A. Yes.

 9 Q. Was there a particular characterization that was used there

10 at CSE for the money that they paid you for your work?

11 A. It was cash.

12 Q. Did you -- did they call it something other than wages?

13 A. Love gift.

14 Q. Who did you first hear that term from?

15 A. Directly from Dr. Hovind.

16 Q. Did you ask for or did you get any explanation as to why

17 the money was called a love gift?

18 A. I never asked.

19 Q. Did you attend weekly meetings?

20 A. Yes, as a whole, and that wasn't at the beginning.  It was

21 more later on, and it was -- it wasn't a mandatory.  The ones I

22 remember, I think they were on Thursdays, and it was more of a

23 get-together to pray for the ministry, pray for different

24 prayer requests of maybe health issues or things along that

25 line.
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 1 Q. You said that that was something that happened later and1 1 : 4 1 A M

 2 not when you were a laborer, but after you were promoted, did

 3 you attend those?

 4 A. I attended them whenever we started.  It was -- like I

 5 said, it wasn't a mandatory.  It was just before the workday

 6 started.

 7 Q. Oh, I see.  Okay.  Did you also -- at some point in time,

 8 did you attend more of a staff meeting where business was

 9 discussed?

10 A. For a short time.

11 Q. What period of time did you do that?

12 A. That was after I started operating the park, handling the

13 daily operations, and it was more just to touch base with

14 Dr. Hovind to let him know how everything was going in the

15 park.

16 Q. While you were working there, were you expected to be there

17 on time and during working hours?

18 A. Yes.

19 Q. Did you receive memos or memoranda from the management,

20 from Mr. Hovind or anyone else regarding conduct of employees,

21 what was expected of you as an employee?

22 A. We would receive periodic just memos every once in a while

23 if something needed to be addressed just along the park or

24 anything along that line.

25 Q. Okay.  Let's talk about when you started having specific
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 1 duties with regard to Dinosaur Adventure Land.  First of all,1 1 : 4 2 A M

 2 would you describe Dinosaur Adventure Land to us as you knew it

 3 back in 2001, 2002?

 4 A. It was a -- a park where there were hands-on

 5 demonstrations, science activities.  There were small rides

 6 that would be long cables or swings or things along that line.

 7 And pretty much it was a place for children to come with their

 8 families, birthday parties, school groups, church groups, and

 9 to take part in the activities that would have science

10 demonstrations as well as Biblical principles, science

11 principles that would go with it.  And then we'd have a

12 presentation that we'd give along dinosaur bones, creation, the

13 flood.  

14 And really set up for families, children -- children group

15 to come, and we'd have a guide that would take them along the

16 park explaining the activities and kind of being a tour guide

17 and interacting with them throughout the time.

18 Q. Did you have supervisory responsibilities over individuals

19 who worked there at Dinosaur Adventure Land?

20 A. Yes, I did.

21 Q. Were these primarily, what, older people or younger people?

22 Can you describe the kind of people that were working there?

23 A. Most of them were younger.  They were younger than I was.

24 Q. Was there some kind of a uniform or a company shirt or

25 something that everyone wore?
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 1 A. Yeah, we did have a shirt that had the Dinosaur Adventure1 1 : 4 4 A M

 2 Land logo on it and usually our first name or something on the

 3 side -- the other side.

 4 Q. Who provided those shirts to you?

 5 A. Creation Science Evangelism did.

 6 Q. Everybody who was working there at Dinosaur Adventure Land,

 7 were they expected to wear the shirt?

 8 A. For the most part.  At times someone would have an extra

 9 duty that wouldn't require the shirt, but for the most part,

10 yes.

11 Q. Did you hire people or participate in hiring people to come

12 and work for Dinosaur Adventure Land?

13 A. I did.  I mainly would recommend people to work in the

14 park.  I would do an initial interview, I guess, to find out

15 who they were, how long they were interested in helping out and

16 working.  And then I would pass the name on to Dr. Hovind

17 usually.

18 Q. Did you ever have any discussions with new employees about

19 the tax situation there at Dinosaur Adventure Land or CSE?

20 A. I did.  And all I said was that Dr. Hovind didn't pay

21 taxes, and that it was up to them if they wanted to pay taxes

22 or not.  If they do, they would file as self-employed.  And

23 that's all my conversation would entail on it.

24 Q. When you say about self-employed, did you inform them that

25 nothing would be withheld from their pay?
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 1 A. I -- no, no, I just said --1 1 : 4 5 A M

 2 Q. Not specifically?

 3 A. Right.  I just said they would get paid by the hour.

 4 Q. Okay.  When someone would come to Dinosaur Adventure Land

 5 to attend the park, would they pay an admission fee?

 6 A. Yes.

 7 Q. Do you remember how much it was?

 8 A. I believe it was seven dollars.  For families it was no

 9 more than 20.

10 Q. Did Dinosaur Adventure Land host parties of some sort?

11 A. Birthday parties where groups would come, and they could

12 have their birthday party at the park.

13 Q. Did the families of the birthday children pay for that, for

14 that --

15 A. Yes.

16 Q. Do you remember how much that was to host a birthday party

17 for your child?

18 A. To the best of my knowledge, I think it was around $100

19 for -- up to a certain amount of kids, and I think it was

20 around ten children, I believe.

21 Q. What did the park provide to the guests of the birthday

22 party for the money that they paid?

23 A. They provided the activities at the park, and then they had

24 a birthday party area where a cake was provided, gift bags for

25 all the children, a gift for the birthday child, and then
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 1 really just the park activities.1 1 : 4 6 A M

 2 Q. Were there any other opportunities for people to spend

 3 money at Dinosaur Adventure Land, other than to pay for the

 4 birthday party and the admission fee?

 5 A. There was a bookstore set up where they could go and

 6 purchase books or videos or dinosaur -- well, dinosaur gifts,

 7 things along that line.

 8 Q. Little novelty toys?

 9 A. Yes.

10 Q. Were there foods or beverages sold there, too?

11 A. We had a -- the only food or beverages we had, we had like

12 a cooler set up for drinks, along the line of Cokes and juices,

13 and we had chips and candy bars, and that was the only other.

14 Q. Was it during this period of time that you would attend a

15 management meeting or a staff meeting periodically?

16 A. Right.

17 Q. Who would attend those meetings with you?

18 A. Typically, it was just me and Dr. Hovind because of his

19 schedule.  Occasionally, I attended a meeting with Brian, and I

20 think his last name was Popov.

21 Q. Or Popp?

22 A. Or Popp.  I'm not sure.  I get the names confused on that.

23 But Brian, Bill and Dr. Hovind.

24 Q. Seaman?

25 A. Right.
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 1 Q. Okay.  Anyone else?1 1 : 4 8 A M

 2 A. And John Gusti was there occasionally.

 3 Q. Who was John Gusti?

 4 A. He was another worker at Creation Science Evangelism.

 5 Q. Would Jo Hovind attend any of those meetings?

 6 A. Not typically the ones I was in.  She may have been in one

 7 or two, but just a real quick hi and bye, not really part of

 8 the meeting.

 9 Q. Did you, as part of your duties, have any responsibilities

10 to keep track of the money that Dinosaur Adventure Land was

11 making?

12 A. We kept track of the register, what came into the register

13 at the bookstore, and there was a log.  That wasn't necessarily

14 my responsibility.  I would oversee it, but the secretary would

15 put all the numbers together, and then I kept it in, I guess, a

16 log form.

17 Q. At some point in time did you take on the responsibility of

18 presenting figures to Mr. Hovind about the profitability or the

19 money that was being made at Dinosaur Adventure Land?

20 A. Yes, I did.

21 Q. Did you create or oversee the creation of certain charts

22 and graphs that were based upon the profitability of Dinosaur

23 Adventure Land?

24 A. Yes.

25 Q. And attendance and that sort of thing?
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 1 A. Right.  Right.1 1 : 4 9 A M

 2 Q. Let me show you what's been marked for identification as

 3 Government's Exhibit INC-192.  It is a composite exhibit.  And

 4 I believe you've seen these before.  I'll go through them

 5 fairly quickly so you can just take a look.  You're not seeing

 6 the whole thing, but I think you can get the gist.  Do you

 7 recognize those?

 8 A. Yes, yes.

 9 Q. Did you create those documents?

10 A. I inserted the numbers that, of course, printed out the

11 documents.

12 Q. And did you see the final product after the numbers were

13 punched in?

14 A. Yes.

15 Q. Who actually created the graphs that we see?

16 A. I don't know who created it personally, but it was the

17 graphics and computer department that set the format up.  So I

18 just inserted the numbers and then printed them.

19 Q. And some of them have a notation here at the top that says

20 Dinosaur Adventure Land.  Do you recognize that?

21 A. Yes, that's my handwriting on them.

22 MS. HELDMYER:  Okay.  The United States would offer

23 Government's Exhibit INC-192 into evidence.

24 THE COURT:  Any objection?

25 MR. BARRINGER:  No objection, Your Honor.



Pope - Direct    140

 1 THE COURT:  Mr. Richey?1 1 : 5 1 A M

 2 MR. RICHEY:  None, Your Honor.

 3 THE COURT:  INC-192 is admitted.

 4 BY MS. HELDMYER: 

 5 Q. Mr. Pope, we're looking at the first one here.  Let me zoom

 6 out so we can see the whole thing.  And again so that the jury

 7 can see it, let me circle that it again.  That is your

 8 handwriting at the top?

 9 A. That is correct.

10 Q. And this chart tells us what?

11 A. That would be the attendance of the park, how many people

12 came through that month.

13 Q. Okay.  These numbers right here would be numbers of people

14 that came to the park during the time you were there, which was

15 2001, 2002, correct?

16 A. Right.

17 Q. This one is labeled "Financial Overview."  It looks like

18 close to the same time period, and it also includes March

19 through August of -- apparently August wasn't -- August is

20 zero, so up until July; is that correct?

21 A. Yes.

22 Q. And the sales, what does that number reflect and what does

23 the cost number reflect?

24 A. The sales would be -- sales would be anything that came in

25 for the bookstore as well as admissions cost, anything that
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 1 came in through the park.  And then the cost would be anything1 1 : 5 2 A M

 2 that went out as a result of the park, ordering bookstore

 3 supplies, paying the workers, if we had to buy any supplies

 4 specifically for the park, anything along that line.

 5 Q. This next chart has sales, admissions, and birthdays.  What

 6 are we looking at here?

 7 A. That's just broken down.  Sales would be anything with the

 8 bookstore.  And admissions was the park and birthdays was, so

 9 you could see how much came in as a result of the birthdays.

10 Q. Then the next one says costs, and it's broken down into

11 birthday costs and salaries.  Can you explain that for me?

12 A. As far as I remember, the birthday costs is just the

13 birthday supplies, whatever it cost to purchase a cake, to

14 purchase the party bag supplies, the gifts, anything along that

15 line.  And then salaries would be the workers.

16 Q. The workers' pay?

17 A. Right.  Even though it was misspelled.

18 Q. All right.  This one is also in handwriting, Dinosaur

19 Adventure Land, this one is called attendance.

20 A. Right.

21 Q. And this seems to be --

22 A. A weekly breakdown.

23 Q. A weekly breakdown for part of June and July.

24 The next one is labeled "Financial Overview," and it has

25 sales and costs.  And what are we looking at here?
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 1 A. That's just a general bottom line figure, how much came in1 1 : 5 4 A M

 2 sales and how much went out for cost.

 3 Q. How did you keep these numbers while you were working

 4 there?  Did you have an office there?

 5 A. There was a side desk that had a file cabinet on it with

 6 just a spare computer.  And most of these I did at that

 7 computer.  Later the computer was moved, so I would borrow a

 8 laptop or something like that.  This was -- if I remember, this

 9 was kept on the network.  So I didn't necessarily have to keep

10 it on a computer.

11 Q. Do you know why the computer was removed?

12 A. Just for room.  It was in the bookstore at the time, and

13 they needed the expansion room.

14 Q. Okay.  This is another breakdown, weekly sales and, again,

15 another breakdown, birthday costs and salaries?

16 A. Right.

17 Q. Another attendance chart.  Sales again for those

18 particular -- for those particular weeks, correct?

19 A. Right.  Uh-huh.

20 Q. All right.  Just holler out if there is anything different

21 on any of these, if a word means something differently than

22 what the previous chart word means.  Otherwise, we'll assume

23 the same definition applies to things like birthday costs and

24 salaries.

25 A. Right.
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 1 Q. Okay.  Another attendance chart for July and August,1 1 : 5 6 A M

 2 another financial overview, another set of costs, different

 3 weeks, sales.  And then this one is a little different.  This

 4 has four different charts on one piece of paper.  So let's

 5 focus in on one at a time.  Upper left-hand corner, attendance

 6 at DAL or it looks like -- is that a summary of the previous

 7 numbers that we've seen?

 8 A. Right.  This is an early -- early chart, early version, I

 9 guess, of the other charts that we saw.

10 Q. The same for the other ones?

11 A. Right.

12 Q. And then our last page looks very similar with four

13 different charts, early versions of the previous charts?

14 A. Right.

15 Q. What was the purpose for you to provide these figures to

16 Mr. Hovind?

17 A. It was just to give him an overview of how the park was

18 doing, just to see if it was a drain on the ministry or if it

19 was able to break even pretty much.

20 Q. Did it appear to be a drain on the ministry?

21 A. Not really.  The chart shows that it wasn't, but, of

22 course, the chart doesn't factor in costs for electricity,

23 costs for the building, things along that lines, but just daily

24 operations.  It seemed an average break even.  Some months it

25 didn't do so well.  Some months it did better.
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 1 Q. You mentioned Marlissa Hovind prior and the trailer,1 1 : 5 8 A M

 2 putting the deck on the trailer, and I think you mentioned that

 3 she was getting married.  Did you attend her wedding?

 4 A. Yes.

 5 Q. Where was that wedding?

 6 A. At Marcus Pointe Baptist Church.

 7 Q. Was it a small wedding, a large wedding?  Can you describe

 8 it for me?

 9 MR. RICHEY:  Your Honor, relevance.

10 THE COURT:  Overruled.

11 BY MS. HELDMYER: 

12 Q. Can you describe it for me?

13 THE COURT:  What's the time frame?

14 BY MS. HELDMYER: 

15 Q. Okay.  Tell us approximately when that was?

16 A. I don't know exactly when it was.  I believe it was

17 sometime during the summer.

18 Q. Was it during your employment from summer of 2001 to summer

19 of 2002?

20 A. Yes, it was.

21 Q. It was sometime during there?

22 A. Yes.

23 Q. Do you recall whether it was earlier or later in your

24 employment?

25 A. It would have been earlier.
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 1 Q. Okay.  So we're talking about sometime in 2001?1 1 : 5 9 A M

 2 A. I believe, yeah.

 3 Q. Summer or --

 4 A. Summer or fall, somewhere around there.

 5 Q. Okay.  Would you describe the wedding for us?

 6 A. It was a normal wedding, at least what I was used to, where

 7 you had the wedding party up on the platform, a well-attended

 8 wedding.  And then there was a reception following over in the

 9 gymnasium, fellowship hall area, where it was -- where you

10 would have a typical wedding where you would have the cake, a

11 buffet, a table set up for those that attended to sit.

12 Q. Do you know who paid for the wedding?

13 A. No, I don't.

14 MS. HELDMYER:  That's all I have.  Thank you very

15 much, Mr. Pope.

16 THE COURT:  Mr. Richey.

17 MR. RICHEY:  Yes, Your Honor.

18 CROSS-EXAMINATION 

19 BY MR. RICHEY: 

20 Q. Good afternoon, Mr. Pope.  My name is Alan Richey.  I

21 represent Kent Hovind.

22 So did you know the Hovinds prior to working at CSE?

23 A. I didn't.

24 Q. How did you find out about CSE?

25 A. Through my wife.
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 2 A. No, she wasn't.  She knew the family through her family,

 3 knew the Hovinds through her family.

 4 Q. Is her family here in Pensacola?

 5 A. Yes, yes.

 6 Q. Are you from Pensacola originally?

 7 A. No, I am not.

 8 Q. And now you're in Georgia; is that right?

 9 A. Right.

10 Q. And you're an assistant minister there?

11 A. Right.

12 Q. So what do you do as an assistant minister?

13 A. I help the pastor out, preach some.  I lead the music.  So

14 really whatever needs to be done there at the church.

15 Q. And prior to that, you were a seminary student?

16 A. Right.

17 Q. Where was that?

18 A. At Pensacola Theological Seminary.

19 Q. And that's when you worked at Sears as well?

20 A. Right.

21 Q. After you graduated from the seminary, that's when you went

22 to --

23 A. That's when I went to Columbus.

24 Q. Now, would you -- how would you characterize what went on

25 at CSE?  Would you call it a ministry?
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 2 Q. So even when you worked at Dinosaur Adventure Land, there

 3 was quite a bit that had to do with religion there?

 4 A. Right, yes.

 5 Q. Was that a major focus?

 6 A. It was.

 7 Q. Was taxes a major focus there?

 8 A. No, it wasn't.

 9 Q. Was the Dinosaur Adventure Land, was that also designated

10 as part of the ministry?

11 A. Yes.

12 Q. So you wouldn't separate that out and say the ministry was

13 only CSE and Dinosaur Adventure Land was just an amusement

14 park?

15 A. No.

16 Q. Did the activities there at Dinosaur Adventure Land, did

17 they also have to do with spiritual teachings or lessons?

18 A. Yes.

19 Q. When you were paid in cash, did you feel like that was

20 improper?

21 A. No.

22 Q. You didn't have a problem with it?

23 A. No.

24 Q. Did you ever get underpaid?

25 A. No.
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 2 returns?

 3 A. I did for one year and, yes, I did.

 4 Q. Did the IRS ever come back and challenge you on that?

 5 A. No.

 6 Q. Did they ever say you owed any more?

 7 A. No.

 8 Q. At the meetings that you had -- I guess there were some

 9 prayer meetings you said?

10 A. Right.

11 Q. Were you involved at all in the sale of videos or things

12 like that?

13 A. Personally, no.  That was all handled through the

14 bookstore.

15 Q. Okay.  The charts and things that you put together, that

16 didn't deal with the bookstore, did it?

17 A. Yes, that had to do with the bookstore there at the park.

18 Q. Okay.  So these graphs that we just looked at, that also

19 included the bookstore sales and things?

20 A. Yes, it did.

21 Q. So the bookstore was considered part of Dinosaur Adventure

22 Land?

23 A. Right.

24 Q. So the video and things like that, what did they have to

25 deal with?  I mean, what was the subject matter on the videos?
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 2 evolution.

 3 Q. Okay.  And those were sold there in the bookstore as well?

 4 A. Right.

 5 Q. You said CSE provided you shirts to wear there at Dinosaur

 6 Adventure Land?

 7 A. Yes.

 8 Q. You didn't have to buy them?

 9 A. No.

10 Q. Did you not like the shirts?

11 A. No.  They were fine.  They changed one year to cotton

12 because the other ones were hot.

13 Q. Did people ever -- did you ever let people in the park for

14 free?

15 A. I didn't.

16 Q. You didn't?

17 A. Personally, I didn't.

18 Q. But people were allowed to come in for free?

19 A. Yes.  There were times when people were allowed to come in.

20 Q. So not everyone had to pay when they came in?

21 A. Right.

22 Q. You said that Dr. Hovind told you that no taxes would be

23 withheld.  Did you tell him that you wanted taxes withheld?

24 A. No.

25 Q. Did he ever say that you had to provide him any forms or
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 2 A. No.

 3 Q. Did he ever tell you that he was violating the law and --

 4 A. No.

 5 Q. Did it appear to you that he believed that he was following

 6 the law?

 7 MS. HELDMYER:  Objection.  Speculation, Your Honor.

 8 THE COURT:  Sustained.

 9 BY MR. RICHEY: 

10 Q. Did he ever express his belief to you?

11 A. Express his belief on what?

12 Q. On taxes?

13 A. On taxes.  The only thing that I've heard him say would be

14 that we're paying today the federal taxes for what generations

15 in the past, the debt that they've accrued.  That's -- that's

16 all I've heard from him.

17 Q. Okay.  And he didn't say anything else about the taxes were

18 illegal?

19 A. No.

20 Q. Okay.  Did he ever say that he owed a tax and that he would

21 not pay it?

22 A. No.

23 Q. Did you ever have to work on Sundays?

24 A. No.

25 Q. And the charts that you put together, the costs, I think
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 2 costs of the birthday parties?

 3 A. Right.

 4 Q. Or the costs of materials?

 5 A. Right.

 6 Q. So there were a lot of other things that could come in?

 7 A. Other things would be things that I wasn't involved with

 8 like paying the electric bill, water bill, building supplies

 9 and things like that.

10 Q. And you just prepared this for about the last six months

11 that you were there or something?

12 A. Somewhat.  Mainly during the summer, late spring, that last

13 summer that I was there.

14 Q. And from the charts that we see, given the fact that you

15 only included salaries and birthday costs, did it appear that

16 Dinosaur Adventure Land was making a lot of money?

17 A. No, no.

18 MS. HELDMYER:  Objection.  It calls for speculation.

19 THE COURT:  Overruled.

20 THE WITNESS:  According to the chart, it didn't veer.

21 BY MR. RICHEY: 

22 Q. And when you -- did you show the charts to Mr. Hovind?

23 A. Yes.

24 Q. What did he say?

25 A. Usually he just looked at them, and that was about it.



Pope - Cross/Richey    152

 1 Q. Okay.  All right.  Did you feel like -- I mean, you're a1 2 : 0 9 P M

 2 minister now, right?

 3 A. Uh-huh.

 4 Q. Did you feel like this was a good cause that you were

 5 helping out there?

 6 MS. HELDMYER:  Objection, relevance, Your Honor.

 7 THE COURT:  Sustained.

 8 THE WITNESS:  What was that again?

 9 THE COURT:  Sustained.

10 BY MR. RICHEY: 

11 Q. Did you feel that --

12 THE COURT:  Mr. Richey.

13 MR. RICHEY:  I'll ask a different question.

14 THE COURT:  All right.

15 BY MR. RICHEY: 

16 Q. Would you consider -- did you consider yourself as a

17 minister as such while you worked there at Dinosaur Adventure

18 Land?

19 A. Yes, to a point.

20 MR. RICHEY:  Thank you, Your Honor.  I have no further

21 questions.

22 THE COURT:  Mr. Barringer.

23 MR. BARRINGER:  I have no questions, Your Honor.

24 THE COURT:  Ms. Heldmyer, any redirect?

25 MS. HELDMYER:  I think somebody left their note cards
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 2 REDIRECT EXAMINATION  

 3 BY MS. HELDMYER: 

 4 Q. Mr. Pope, you said that you considered yourself a minister

 5 to a point.  Can you explain that?

 6 A. Minister not in the sense I was preaching in a church, but

 7 to the point that I was ministering to the families and the

 8 groups that would come in, explaining the Bible to them.  So

 9 not necessarily on a preaching aspect, but as explaining the

10 Bible to people, yes.

11 Q. Did you ever receive a W-2 or a 1099 or anything of that

12 nature from Mr. Hovind or CSE?

13 A. No, I didn't.

14 Q. You indicated that you did file an income tax return and

15 included the money that you received from CSE on those returns?

16 A. Yes.

17 Q. How did you do that?  How did you characterize that money?

18 A. As self-employed.  I just wrote down what the amount was.

19 Q. Did you do those taxes yourself?

20 A. No.  I had those done at -- I think one at H&R Block and

21 Jackson Hewitt.  Yes and no, I guess.  I provided the

22 information.

23 Q. Do you recall how those taxes on those tax returns, your

24 tax preparer handled the Social Security or Medicare taxes?

25 A. That was -- we had to pay for those.  I say "we," because
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 2 Q. Okay.  You indicated that the charts included the

 3 bookstore.  Are we talking about just the bookstore that was

 4 there on the property of Dinosaur Adventure Land?

 5 A. Right.  Yes.

 6 Q. Is that separate from the CSE mail order business?

 7 A. It is a separate location, but if we ran out of a book or a

 8 video, we would call, I guess, you would say the warehouse or

 9 where they were all stored, and they would bring us some.

10 Q. Did your figures -- your sales figures include any of the

11 orders that came in over the website or over the telephone

12 or other -- 

13 A. No.

14 MR. RICHEY:  Your Honor, I object.  This is beyond

15 cross.

16 THE COURT:  Overruled.  Overruled.  He answered.

17 BY MS. HELDMYER: 

18 Q. Let me ask it again.  Did your sales figures include any

19 sales of any of the books or tapes or other things that were

20 sold over the website or by mail order or fax order?

21 A. No.

22 Q. Did you have any information working there with regard to

23 how much money was being made off of that aspect of the

24 business?

25 MR. RICHEY:  Your Honor, again objection, beyond
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 2 THE COURT:  Overruled.  You asked about the charts.

 3 Go ahead.

 4 THE WITNESS:  No.

 5 BY MS. HELDMYER: 

 6 Q. Okay.  You were asked if you ever asked or told Mr. Hovind

 7 to withhold income taxes from your pay, and you said, no, you

 8 never said that?

 9 A. Right.

10 Q. You have worked for other businesses other than CSE, you've

11 indicated, correct?

12 A. Uh-huh.

13 Q. Did you ever ask them to withhold taxes from your pay?

14 A. They automatically, and I would just have to designate how

15 many people were in my family, along that line.

16 Q. Did you do that at CSE?

17 A. No.

18 MS. HELDMYER:  I have nothing further.  Thank you very

19 much, Mr. Pope.

20 THE COURT:  You may step down, sir.

21 Ladies and gentlemen, we'll shut down now for lunch.

22 We'll break for an hour and 15 minutes, reconvene at 1:30.

23 Please don't discuss the case amongst yourselves or with anyone

24 else during the lunch recess.  Also, please avoid any news

25 reports of the trial should there be any during this lunch
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 1 recess.  And, please, do not attempt to form any opinion about1 2 : 1 4 P M

 2 the merits of the case at this time.  And we'll see you back at

 3 1:30.  And if you'll leave your notebooks on the chairs.  Thank

 4 you.

 5 (Jury out.)

 6 THE COURT:  A couple of items before we recess.  The

 7 tape that was discussed, there was a question about whether it

 8 had been produced in discovery.  Do we know yet?

 9 MS. HELDMYER:  One moment, Your Honor.  Your Honor, we

10 believe that it was -- we copied -- it was a VHS tape that we

11 seized from the search warrant.  Correct?  We made DVD copies,

12 and we believe the copies of the DVD were in the original

13 evidence box that we provided to the first set of attorneys,

14 Mr. Nkrumah and Mr. Ridlehoover, at the beginning of the case.

15 THE COURT:  All right.  Thank you.  There wasn't a

16 great deal of or specific testimony about the speech.  I think

17 the witness just said in general the issue of taxes was

18 discussed.  Nonetheless, if you have the tape having been

19 produced in discovery, I may permit you to introduce it during

20 your case, and we'll wait until that time and see if you seek

21 to offer it.

22 MR. RICHEY:  Thank you, Your Honor.

23 THE COURT:  All right.  As to the writing and

24 Ms. Horton's testimony, the writing was not her own.  It is my

25 understanding this is a letter to her from Dr. Hovind that may
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 2 had received it.  The writing was used only very minimally to

 3 refresh her memory.  I recall it only had to do with a date,

 4 and that was after, Mr. Richey, you required or asked for more

 5 specificity as to the time period.  The writing had minimal

 6 impact on her testimony and, therefore, I would not find that

 7 it should be produced pursuant to Federal Rule 612 and my

 8 previous ruling as well.

 9 Now, as to the real estate transaction that was

10 testified to by Ms. Darlene Porter, the government did give

11 notice of intent to introduce that evidence, and there has been

12 no motion in relation to it.  However, I am going to give a

13 cautionary instruction to the jury about that transaction and

14 the purpose for which it may be considered because it is not

15 charged conduct in this case.

16 MR. RICHEY:  Could I confer just real quickly?

17 THE COURT:  Mr. Richey.  So when we return from lunch,

18 I'll give an instruction to the jury that they may consider it

19 on the issue of intent under the 13 through 57 counts, the

20 structuring counts, that it may be considered for the purpose

21 of intent.  It's a 404(b) instruction, and that's what it was

22 offered as.

23 Anything?  Anything else?  Ms. Heldmyer, anything

24 before we recess for lunch?

25 MS. HELDMYER:  Nothing, Your Honor.  Thank you.
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 1 MR. BARRINGER:  I don't know -- excuse me, Your Honor.1 2 : 1 8 P M

 2 I don't know whether it would be directly for the Court's

 3 inquiry, but I know that we have moved much more quickly this

 4 morning than I think the government had anticipated.  I'm not

 5 sure whether there's any more than one more witness that they

 6 had disclosed to us that they intend on calling.  We've been

 7 given no notice of exhibits from the first day.  Are we

 8 expecting more information or more witnesses?

 9 MS. HELDMYER:  I was planning on taking care of that

10 as soon as the Court leaves the bench, but we're ready to do

11 that.

12 THE COURT:  It sounds like that will be taken care of

13 during the lunch hour.

14 Mr. Richey, anything more from your side?

15 MR. RICHEY:  No, Your Honor.

16 THE COURT:  We'll be in recess until 1:30.

17 (Recess.)

18 (Jury present.)

19 THE COURT:  Just one moment.  The witness can come on

20 in.  I have an instruction, though, that I'd like to give to

21 the jury while he's being seated.

22 Ladies and gentlemen, you may recall from my

23 preliminary instructions to you at the start of the trial, I

24 told you then that on occasion I might give you what's called a

25 limiting instruction, and I'm going to do that now.  I have an
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 1 instruction to give you.  So please do listen carefully. 1 : 3 1 P M

 2 You'll have a copy of that instruction along with all the other

 3 instructions at the conclusion of the trial.

 4 You'll recall that both Mr. and Mrs. Hovind are

 5 charged in Counts 13 through 57 of the indictment with evading

 6 the reporting requirements for certain types of currency

 7 transactions.  You heard testimony this morning from a witness,

 8 Ms. Porter, about actions allegedly taken by the Hovinds as far

 9 as a real estate transaction with Ms. Porter which may be

10 similar to the activities that are charged in Counts 13 through

11 57.  I want to tell you now and remind you that the Hovinds are

12 not charged with any crime in this case in connection with the

13 real estate transactions with Ms. Porter and, therefore, you

14 must not consider any of that evidence in deciding whether or

15 not Mr. or Mrs. Hovind committed the acts charged in Counts 13

16 through 57 in the indictment.

17 However, as I'm going to instruct you at the

18 conclusion of the trial, the government must prove all of the

19 elements of the crimes that have been charged beyond a

20 reasonable doubt, which on Counts 13 through 57 includes, among

21 other things, the requirement to prove that the Hovinds acted

22 with a purpose to evade the transaction reporting requirements

23 at the time they engaged in those financial transactions.

24 Therefore, if and only if you decide from all of the other

25 evidence in the case beyond a reasonable doubt that the Hovinds
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 2 consider these prior activities that you heard Ms. Porter

 3 testify about for the limited purpose of deciding whether the

 4 Hovinds had the requisite intent or purpose to commit the acts

 5 charged in 13 through 57.  You may consider this evidence for

 6 this purpose only and no other.  And, again, you'll have a copy

 7 of this instruction with you for your consideration during your

 8 deliberations, along with all the other instructions.  

 9 All right.  Please raise your right hand to be sworn,

10 sir.

11 THE CLERK:  Do you solemnly swear that the testimony

12 that you shall give will be the truth, the whole truth and

13 nothing but the truth so help you God?

14 THE WITNESS:  I do.

15 JACK RICHARD FOX, GOVERNMENT'S  WITNESS. 

16 THE CLERK:  Be seated.  Please state your full name

17 and spell your last name for the record.

18 THE WITNESS:  Jack Richard Fox, F-o-x.

19 THE COURT:  All right.  Ms. Heldmyer.

20 MS. HELDMYER:  Thank you.

21 DIRECT EXAMINATION 

22 BY MS. HELDMYER: 

23 Q. Good afternoon, Mr. Fox.  Where are you from?

24 A. Terre Haute, Indiana.

25 Q. What do you for a living there, sir.
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 2 Q. At what church?

 3 A. Maryland Community Church.

 4 Q. That's located where in Terre Haute?

 5 A. It's just outside of the southeast of town.

 6 Q. Are you married, sir?

 7 A. Yes.

 8 Q. And how long have you been the associate pastor?

 9 A. I've been associate pastor for about a year now.

10 Q. Before that, what job did you hold?

11 A. I was church administrator.

12 Q. How long were you the church's administrator?

13 A. Four years.

14 Q. At some point in time, sir, did you have the occasion to

15 communicate with a man by the name of Kent Hovind?

16 A. Yes.

17 Q. For what purpose, generally speaking, was that

18 communication?

19 A. Mainly to work out the logistics of his speaking at our

20 church.

21 Q. At some pint point in time did you learn that Mr. Hovind

22 had come to speak to your church?

23 A. Yes.

24 Q. On what topic?

25 A. Creation versus evolution.
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 2 A. It was September 21st through the 23rd of 2001.

 3 Q. Did you attend the lecture?

 4 A. Yes.

 5 Q. Prior to that, do you know how the arrangements were made

 6 for Mr. Hovind to come and speak at your church?

 7 A. Through another one of our pastors had invited him to come

 8 and speak.

 9 Q. As associate pastor and previous to that as administrator,

10 did you have access to all the books and records that are kept

11 by your church in the normal course of its business?

12 A. Yes.

13 Q. Now, at some point in time did -- prior to Mr. Hovind's

14 speaking engagement, did the church actually make a purchase

15 from Mr. Hovind?

16 A. Yes, we purchased some marketing materials.

17 Q. Let me show you what's marked for identification purposes

18 as OBS-115.  That's the first page of this document.  That's

19 the second page of the document, and the third page of that

20 document.  Do you recognize this set of documents?

21 A. Yes.

22 Q. Are these books and records of your church?

23 A. Yes.

24 Q. And do they refer to the purchase of promotional material

25 that you just testified about?
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 1 A. Yes. 1 : 3 6 P M

 2 MS. HELDMYER:  The United States would offer OBS-115

 3 into evidence.

 4 THE COURT:  Any objection?

 5 MR. BARRINGER:  No, Your Honor.

 6 MR. RICHEY:  Your Honor, no.

 7 THE COURT:  All right.  OBS-115 will be admitted.

 8 BY MS. HELDMYER: 

 9 Q. Mr. Fox, we're now looking at the first page of this

10 exhibit.  Can you explain to us what we're looking at?

11 A. This is a check stub from a check we issued to Kent Hovind,

12 Creation Science Evangelism, for the amount of $244.

13 Q. It says Kent Hovind, promotional material?

14 A. Yes.

15 Q. $244.  Would this have been the address that you sent the

16 check to?

17 A. Yes.

18 Q. The second page, it says MCC check request form.  What is

19 that?

20 A. This is a check request form that was completed by Pastor

21 Greg Telly, his associate pastor, and would submit this to our

22 bookkeeper to issue a check.

23 Q. Again, does this refer to the same $244 that we saw on the

24 first page of this exhibit?

25 A. Yes, it does.
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 2 A. That would have been the date that he completed the form.

 3 Q. It says that the item is handouts and posters for Kent

 4 Hovind.  Can you explain in a little bit more detail what that

 5 means?

 6 A. We expected to promote the event throughout the community,

 7 and we would use the posters for that.  And then the handouts

 8 were made available for people who attended the seminar.

 9 Q. The final page seems to be a copy of something here with

10 the Creation Science Evangelism title to it.  What is this?

11 A. This is an order form that Pastor Greg Telly completed to

12 make the purchase.

13 Q. Who would this document have come from?

14 A. Creation Science Evangelism.

15 Q. So as part of your records, your church made a copy of it?

16 A. Yes.

17 Q. So your church ordered package six, which was 2,000

18 handouts and 40 posters; is that correct?

19 A. That's correct.

20 Q. And you paid for shipping and handling?

21 A. Correct.

22 Q. Did you receive those handouts and posters?

23 A. Yes, we did.

24 Q. Did you receive anything -- prior to the speaking

25 engagement, did you receive anything from Mr. Hovind or
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 2 A. Not that I'm aware of.

 3 Q. Did you have arrangements with Mr. Hovind about how he was

 4 going to be reimbursed or compensated for the speaking

 5 engagement?

 6 A. We -- we knew ahead of time that we'd be taking up an

 7 offering.

 8 Q. What does that mean?  Can you be more specific?

 9 A. During the seminar when he spoke at our church, there was a

10 crowd there, and we would take time to collect an offering for

11 Dr. Hovind.

12 Q. Was there any admission price for this?

13 A. No.

14 Q. So this would have been what?

15 A. It's a freewill offering, basically.

16 Q. Is it made known to -- the people who are putting money in

17 the basket, so to speak, is it made known to them that this

18 money was going to go to Mr. Hovind?

19 A. Yes.

20 Q. Were there any other opportunities given to Mr. Hovind to

21 make any sales or to present any merchandise during the course

22 of his stay?

23 A. I believe he had some tables set up out in the lobby of the

24 church where he sold some books and other materials that went

25 along with this seminar.
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 2 merchandise?

 3 A. No.

 4 Q. Did the church take any cut or get any money or benefit

 5 from the sale of that merchandise?

 6 A. No.

 7 Q. Who got the benefit from the sale of that merchandise?

 8 A. To my knowledge, Kent Hovind.

 9 Q. Does the church regularly have speakers such as Mr. Hovind

10 to come speak with it?

11 A. Yes.

12 Q. Do you have -- does the church have an accounting or a

13 bookkeeping system?

14 A. Yes.

15 Q. And does it have people in place that are paid to do those

16 kinds of jobs --

17 A. Yes.

18 Q. -- for the church?

19 Who would that have been back here 2002?

20 A. At that time it would have been Carolyn Dohner, our

21 bookkeeper 

22 Q. Dohner?

23 A. Yes.

24 Q. Can you spell that for us, please?

25 A. It's D-o-h-n-e-r.
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 2 handles the payment to these speakers after the speech is made

 3 and after the collection has been taken?

 4 A. Yeah.  The money is collected.  The cash and checks are put

 5 into a safe, and then we issue a check based upon what is in

 6 the offering, and we take out taxes for that.

 7 Q. Why do you take out taxes for that?

 8 A. It's our understanding of the regulations that that's what

 9 we're required to do.

10 Q. And when you take out the taxes, do you issue some kind of

11 a document to the person from whom you are withholding taxes?

12 A. Yeah.  I believe it's a 1099 form.  That's what we use.

13 Q. At some point in time after Mr. Hovind spoke -- I'm

14 assuming that he did speak?

15 A. Yes.

16 Q. Was an offering taken?

17 A. Yes.

18 Q. At some point in time, did you provide that money minus

19 withholding to Mr. Hovind?

20 A. Yes.

21 Q. How did you do that?  In the form of what?

22 A. We did that in the form of a check.

23 Q. Let me show you what's been marked for identification

24 purposes as OBS-3.  Do you recognize that document?

25 A. Yes.  The IRS income form, miscellaneous income.
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 2 A. Yes.

 3 Q. Is that your copy or the recipient's copy?

 4 A. This is our copy here.

 5 MS. HELDMYER:  The United States would offer

 6 Government's Exhibit OBS-3 into evidence.

 7 THE COURT:  Any objection?  Mr. Richey.

 8 MR. RICHEY:  No, Your Honor.

 9 MR. BARRINGER:  No, Your Honor.

10 THE COURT:  All right.  OBS-3 will be admitted.

11 BY MS. HELDMYER: 

12 Q. We're looking at the -- what's called a 1099 form for 2002.

13 Now, this particular one says miscellaneous income.  It also

14 says copy B for recipient.  Would that be -- who would that be,

15 the recipient?

16 A. The recipient would be Kent Hovind.

17 Q. Okay.  So this may not be your copy?

18 A. Right.  We would keep a copy of this for our records.

19 Q. Okay.  I see.  All right.  Now, this indicates that there

20 was non-employee compensation here in box No. 7 of 2906.67,

21 correct?

22 A. Correct.

23 Q. What does that figure represent?

24 A. That represents the -- I believe that this is the total

25 amount that was collected.



Fox - Direct    169

 1 Q. There is a box here that says federal income tax withheld. 1 : 4 3 P M

 2 It says $865.  What does that box represent?

 3 A. That's the money that we withheld from Kent Hovind's

 4 income.

 5 Q. Who would your church had sent this to?

 6 A. The IRS.

 7 Q. Okay.  And would Mr. Hovind have gotten a copy of it as

 8 well?

 9 A. Yes.

10 Q. At what point in time would your church have issued this

11 1099?

12 A. Just shortly after it was collected.

13 Q. And who within the church or outside the church would have

14 created this 1099?

15 A. Carolyn Dohner, our church bookkeeper, would have done it.

16 Q. At some point in time after you sent Mr. Hovind his payment

17 minus the federal income taxes that you withheld, did you hear

18 from him?

19 A. Yes.

20 Q. How did you hear from him, by phone, by letter?

21 A. Both.  There were phone calls and letters that he had sent.

22 Q. What was Mr. Hovind's complaint?

23 A. That we were not required to withhold taxes.

24 Q. What was he asking you to do?

25 A. To send him the money that we withheld, the $865.
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 2 purposes as Government's Exhibit OBS-2.  Do you recognize that?

 3 A. Yes.

 4 Q. What is that?

 5 A. This is a letter that I sent in response to a letter that

 6 he sent to Pastor Greg Telly.

 7 MS. HELDMYER:  The United States would offer OBS-2

 8 into evidence.

 9 MR. RICHEY:  I'm going to object, Your Honor.

10 THE COURT:  All right.  Approach the bench, please.

11 (At the bench:

12 MR. RICHEY:  Objection, Your Honor.  I note that he

13 prepared this.  However, he said he prepared it in response to

14 a letter that Pastor Greg Telly received.  In all fairness, if

15 this exhibit is going to be admitted, then the letter that it's

16 in response to should be admitted, also.

17 THE COURT:  That's not a legal objection.  I can't

18 require them to admit the other letter.

19 MR. RICHEY:  That's the foundation for this one.

20 MS. HELDMYER:  I don't have it, Your Honor.  I don't

21 have that letter, but we do have two other letters that I'm

22 going to offer in evidence of Mr. Hovind during the course of

23 the next few months.

24 MR. RICHEY:  I'm sorry.  That other letter would be

25 the foundation for this letter.  So that's the legal argument.
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 2 I don't know that your objection -- that that other letter has

 3 to be admitted.

 4 MR. RICHEY:  He said this letter is in response to the

 5 other letter.  If it's in response, there is a lack of

 6 foundation for this until the other one is admitted, unless he

 7 can testify as to the contents of the other letter.

 8 THE COURT:  That's what I was going to say.  There is

 9 not a lack of foundation unless he says he never saw the other

10 letter.  I don't know what the other letter says, Ms. Heldmyer.

11 I mean, he's already said what the complaint was.  That's what

12 this says.  I mean, what is -- I mean, what's the need for

13 this?

14 MS. HELDMYER:  Well, Your Honor, it tells us -- it

15 specifically states what the issues are.  He got the letter.

16 He says he actually received a copy of the letter, and these

17 are what the issues are.

18 THE COURT:  Isn't that hearsay?

19 MS. HELDMYER:  Your Honor, we're not offering it for

20 the truth of the matter asserted.  We're offering it to show

21 what happened in response to.  I mean, he's already

22 testified --

23 THE COURT:  In response to what?  You're offering it

24 to show in response to what?

25 MS. HELDMYER:  He already testified to what Mr. Hovind
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 2 repeats what Mr. Hovind told him.

 3 THE COURT:  That's already in evidence.  This is

 4 hearsay.

 5 MS. HELDMYER:  Why is this hearsay?

 6 THE COURT:  And it says -- as I understand it, there

 7 are two issues.  It's referring to a letter that we don't have

 8 that would be hearsay as well, but this letter is hearsay.

 9 MS. HELDMYER:  No, Your Honor.  It's not hearsay.  It

10 was a letter by Kent Hovind.

11 THE COURT:  I don't know that.

12 MS. HELDMYER:  He testified to that, that Kent Hovind

13 wrote him a letter.  And this is written to Dr. Hovind.  So

14 this is not hearsay.  I'm offering it as a statement of a party

15 opponent.

16 (Bench conference concluded.)

17 THE COURT:  Ladies and gentlemen, we're going to need

18 to have a discussion -- I'm going to need to have a discussion

19 with counsel.  You'll be excused to the jury room for hopefully

20 not very long.  Please don't discuss the case amongst

21 yourselves during the recess.  Thank you.

22 (Jury out.)

23 THE COURT:  Mr. Fox, you can step down as well.

24 We'll call you back in just a moment.

25 (Witness out.)
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 2 offering this for what purpose, this letter, OBS-2?

 3 MS. HELDMYER:  To show -- to explain subsequent acts,

 4 Your Honor.

 5 THE COURT:  What subsequent acts?

 6 MS. HELDMYER:  The subsequent acts that we're about to

 7 inquire about, and that is that Mr. Fox and Mr. Hovind then

 8 engaged in a series of letter writing discussions and arguments

 9 about withholding taxes and the legality of taxes and all of

10 those that we're going to offer into evidence.  And eventually

11 Mr. Fox sent him the money after about a year of this letter

12 swapping back and forth.  This just frames the issue.  It's not

13 hearsay.  These are statements made by the defendant.  And the

14 letter itself very clearly says that Mr. Fox received a copy of

15 the letter that was sent to Mr. Telly.  This was his

16 understanding of what the issues are, and it sets up the next

17 few letters that show that they are arguing over the

18 withholding of these income taxes.  He's already testified to

19 exactly what the letter says without objection.  So I don't

20 understand why the letter is objectionable if the testimony

21 wasn't.

22 THE COURT:  That was my question to you a moment ago,

23 is if he's already testified to that, why did you need the

24 letter?

25 MS. HELDMYER:  Well, Your Honor, it just further
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 2 testimony whether it's in the form of statements or a letter.

 3 And it confirms exactly to establish that he has knowledge,

 4 that his memory is good, that this is exactly what the argument

 5 is, so it's very clear for the jury.

 6 THE COURT:  So you're not offering this letter to

 7 prove the truth of the matter asserted in the letter?

 8 MS. HELDMYER:  No, sir -- no, Your Honor, certainly

 9 not.  This explains why he reacted the way he did, and this is

10 his understanding of what the dispute is.

11 MR. RICHEY:  I disagree with counsel, that she is

12 offering it for the truth of the matter asserted.  I don't

13 think there is anything in this that she's going to -- the

14 witness will certainly testify that the things in this letter

15 are true.

16 THE COURT:  Well, I mean, he already has.  I mean,

17 that's -- Ms. Heldmyer is correct, he did that.

18 MR. RICHEY:  Not all of them.  He just -- I'm sorry,

19 Your Honor.  I didn't mean to cut you off.

20 THE COURT:  He did that without objection, and that's

21 in the record.  I'm going to allow the exhibit in.  I am going

22 to give the jury a limiting instruction and tell them that they

23 can't consider it for truth of the matter asserted, but only to

24 explain subsequent conduct of this witness.  That's my ruling.

25 Bring the jury back in.
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 2 guess we should bring up one other thing we talked about.  It

 3 appears that there's going to be one more witness following

 4 Mr. Fox, and then possibly the special agent will take the

 5 stand.  And they've stated at that point that possibly all the

 6 other exhibits may be used at that time.  The way we received

 7 the exhibits were in a box.  So without prior notification,

 8 when they go to admit or use a document, it may take us a few

 9 minutes to try to sort through the box and find that particular

10 document.  I'm just letting the Court know.

11 THE COURT:  Hopefully, you'll have time on the break

12 to do that before.

13 MR. RICHEY:  If we're notified beforehand which

14 documents.  That's the issue we have now.  We don't know what

15 particular documents they may be using.

16 THE COURT:  The government doesn't have an obligation

17 to give you in sequence the documents it's going to use.

18 MR. RICHEY:  I understand that, Your Honor.  I'm just

19 saying that all the documents were supplied in the box, and

20 when they go to offer a document, it may take us a few minutes

21 to sort through and find that particular document.

22 THE COURT:  All right.  I understand.  And we'll all

23 sit here, and the jury and everyone else will wait for you to

24 do that I suppose, if need be.

25 MR. BARRINGER:  If I might, a little farther along in
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 2 documents were -- and we have three different categories --

 3 four different categories, OBS, INC, I think, we have a PR and

 4 we have an STR.  We have a whole different variety.  The

 5 documents didn't come in those groups set by themselves.  They

 6 didn't even come in groups set in numerical order.  They are

 7 literally piecemeal everywhere.  And so to pull things out, it

 8 will take a minute or two.  And there's nothing we can do about

 9 it except to have to go by our own three-ring binders, which we

10 thought we were going to get here with the documents in order,

11 and ourselves put them back in order some other way to be able

12 to match up with what is going to be an exhibit.  It's

13 piecemeal at this point.

14 THE COURT:  Ms. Heldmyer.

15 MS. HELDMYER:  Well, your Honor, I disagree with the

16 characterization that they were piecemeal.  They were copied in

17 order.  But in any event, they have -- not only did we provide

18 them, which we're not obligated to do, a copy of each and every

19 exhibit with the exhibit tag on them, we also gave them an

20 exhibit list.  And they can organize that in any way they want

21 to, but apparently they have not done that.  But I disagree

22 with the characterization.  I will do whatever I can to help

23 things along and help prevent the delay.  If there is something

24 that I can do, I'll do it.  I don't know at this point in time

25 what it is, because there are a lot of exhibits that are going
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 2 that were seized in the search warrant.  But if anyone has a

 3 suggestion on what I could do to speed it up, I'll be happy to

 4 do it.

 5 THE COURT:  Let's just see how things pan out.

 6 Bring in the jury.

 7 MS. HELDMYER:  Your Honor, may I approach to retrieve

 8 my copy?

 9 (Jury present.)

10 THE COURT:  Ladies and gentlemen, the government is

11 getting ready to examine Mr. Fox on an Exhibit OBS-2, which is

12 a letter.  And as you may or may not know, any out-of-court

13 communications, whether oral or written, that are offered to

14 prove the truth of the matter asserted within that

15 communication are considered hearsay and are typically not

16 allowed to be admitted.  However, when a document or a

17 statement is offered to prove something other than the truth of

18 the matter asserted within the document, then it can be

19 admitted.  And here the government is offering OBS-2 not to

20 prove the truth of the matter asserted in the document, but to

21 explain future conduct by this witness in his interactions with

22 Mr. Hovind.

23 So OBS-2 will be admitted.

24 MS. HELDMYER:  Thank you, Your Honor.

25 THE COURT:  All right.  You may proceed.
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 2 publish.

 3 BY MS. HELDMYER: 

 4 Q. Mr. Fox, we're looking at a letter that's dated

 5 January 30th of 2003.  It has a particular letterhead up here.

 6 Is that your letterhead at the church?

 7 A. Yes.

 8 Q. It's not a very long letter.  If you would just read that

 9 for me, please.

10 A. "Dear Dr. Hovind, Greg Telly gave me a letter that you sent

11 him stating your disagreement with Maryland Community Church

12 withholding 30 percent from your love offering, the airfare

13 reimbursement check.  I assure you that I want to resolve this

14 matter as quickly as possible.  My only concern is that MCC

15 fulfills its legal requirement regarding this matter.  As I

16 understand it, there are two issues.  The check should have

17 been made out to CSE and not you personally.  Number two, you

18 feel that we should not have withheld 30 percent from the

19 check.  If there is anything else, you can contact me through

20 e-mail.  I only ask for your patience as we work through these

21 issues."

22 Q. Sir, is this your first communication with Mr. Hovind, to

23 your knowledge?

24 A. Yes.

25 Q. Did you subsequently speak with Mr. Hovind?
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 2 and some more correspondence.

 3 Q. In your phone conversation and your correspondence, did you

 4 generally learn directly from Mr. Hovind that your

 5 characterization of the issues were true?  The

 6 characterizations of the issues that you have framed in your

 7 letter, were you correct?

 8 A. Yes.

 9 Q. Based upon information you received directly from

10 Mr. Hovind?

11 A. Yes.

12 Q. Okay.  Now, the first issue, did you speak with Mr. Hovind

13 directly about the issue of the check -- making the check out

14 to him or to CSE?

15 A. I don't recall -- I don't recall whether I talked to him

16 directly or not, just from the correspondence, I believe.

17 Q. Okay.  Now, did Mr. Hovind, to your knowledge, respond to

18 this letter that we just read?

19 A. Yes.  He put me in touch with Remedies at Law, and they

20 sent some information at a later date, but --

21 Q. Hang on a second.  I think you might be jumping ahead a

22 little bit.

23 A. I'm sorry.

24 Q. Did he respond -- we'll get to that.  But did he respond in

25 writing, to your memory?
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 2 Q. Let me let you take a look and see if this refreshes your

 3 recollection.

 4 A. Yes, yes.  I remember this letter.

 5 Q. He did respond directly to you?

 6 A. Yes.

 7 Q. This particular document?

 8 A. Yes.

 9 THE COURT:  What is the exhibit number?

10 MS. HELDMYER:  This is OBS-1, Your Honor.

11 THE COURT:  All right.

12 BY MS. HELDMYER: 

13 Q. Is this -- let me see, let me get to the end of that.

14 Signed by Mr. Hovind.  Is this a copy of the letter that you

15 received?

16 A. Yes.

17 MS. HELDMYER:  Your Honor, may I confer with counsel

18 for one moment?

19 THE COURT:  Yes.

20 MS. HELDMYER:  I think we've resolved this, Your

21 Honor.  And I would offer OBS-1.

22 THE COURT:  Any objection?

23 MR. BARRINGER:  No objection, Your Honor.

24 MR. RICHEY:  No objection, Your Honor.

25 THE COURT:  OBS-1 will be admitted.
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 2 Q. Mr. Fox, this is a copy of a letter from Creation Science

 3 Evangelism.  It says Dr. Kent Hovind at the top.  Right there,

 4 "Dear Mr. Fox," I'm going to slide down so you can see the

 5 signature.  This is a letter signed by Kent Hovind, correct?

 6 A. Correct.

 7 Q. And would you please read the first paragraph for us.

 8 A. "Thank you for your letter dated January 30, 2003.  I'm

 9 glad you're working to resolve the problem.  I think this

10 just -- is just a case of getting bad advice from somewhere.  I

11 assure you that it is my intention and sincere desire to comply

12 with any applicable revenue law, local, state or federal.  I do

13 not oppose any withholdings if -- when required by law.

14 However, there is no authority in law which allows or requires

15 your ministry to withhold from me or my ministry, as enclosed

16 exhibits will show."

17 Q. Okay.  The second paragraph, please.

18 A. "It may be that you in good faith and in reliance upon the

19 advice and opinions of others took this money under the

20 presumption that the law required you to do this.  Having

21 studied the law, I am convinced that such is not the case, and

22 that the only withholdings that are mandatorily required by law

23 are those required of a withholding agent.  Your CPA or

24 bookkeeper are not withholding agents.  See exhibit No. 4

25 enclosed."
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 2 this particular copy of this letter does not have a copy of

 3 that particular exhibit.  Do you recall getting exhibits

 4 attached to this letter?

 5 A. Yes.

 6 Q. Okay.  One more, if you will read that for me, please.

 7 A. "I know there is some confusion in the area of

 8 withholdings.  Normally, the IRS will tell someone over the

 9 phone that they must withhold, but they would never put that in

10 writing and sign it since they know that would be a violation

11 of the law and they would be sued for big bucks.  They always

12 get others to withhold or seize property and then give it to

13 them.  It is like someone telling a child to go and rob a store

14 and bring them the money.  Technically, they are not guilty of

15 robbing the store.  If the IRS directed you to withhold, you

16 should be aware that it has been judicially established that

17 the IRS is not the law and has no power to make any

18 determination that has the force and effort of law as revealed

19 in the following ruling.  It is Hornbook law that informal

20 publications all the way to revenue rulings are simply guides

21 to the taxpayer, and the taxpayer relies on them at his peril."

22 Q. You don't have to read the citation.

23 A. Okay.  

24 Q. The next paragraph refers to marked exhibits 1 through 4.

25 Again, those exhibits were attached to your copy?
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 2 Q. Read that for me.

 3 A. "If someone directed you to do this, maybe they should make

 4 it right at their expense and try to recoup the money from the

 5 IRS.  They had no authority to give this false legal advice or

 6 misappropriate funds clearly given for another purpose."

 7 Q. At that point did you take any steps to try to resolve the

 8 issue?

 9 A. Yeah, I looked over the documents that he enclosed and --

10 and discussed them with our bookkeeper.

11 Q. And what conclusion did you draw with regard to the

12 appropriateness of withholding from the money that you sent to

13 Mr. Hovind?

14 A. We came to the conclusion that the way that we had been

15 withholding in the past for speakers was the appropriate way to

16 do that.

17 Q. Did you inform Mr. Hovind of this?

18 A. Yes.

19 Q. How did you inform him of that?

20 A. I believe it was through a phone conversation, as I recall.

21 Q. Did you receive any further correspondence from Mr. Hovind?

22 A. Not to my knowledge.

23 Q. Let me see if I can refresh your recollection?

24 A. Okay.

25 Q. Does that refresh your recollection --
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 2 Q. -- whether you got more correspondence?  

 3 Did you, in fact, get more correspondence?

 4 A. Yes, I did.

 5 Q. This is Government's Exhibit OBS-5 that you're looking at.

 6 Do you recognize this document?

 7 A. Yes, I do.

 8 Q. And this document does, in fact, have exhibits attached to

 9 it, correct?

10 A. Correct.

11 Q. You had a chance to look at this whole package before

12 coming into court today?

13 A. Yes, I did.

14 Q. And you're satisfied that this is an exact duplicate of the

15 letter that you received?

16 A. Correct.

17 MS. HELDMYER:  The United States would offer OBS-5

18 into evidence.

19 THE COURT:  Any objection?

20 MR. RICHEY:  No, Your Honor.

21 MR. BARRINGER:  No, Your Honor.

22 THE COURT:  OBS-5 will be admitted.

23 BY MS. HELDMYER: 

24 Q. This document is a letter dated 5/5/03 from Creation

25 Science Evangelism, Dr. Kent Hovind.  It says, "Dear Dr. Fox,"
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 2 first paragraph to what?

 3 A. He's referring to the letter from January 30th.

 4 Q. And then read that sentence for me, please.

 5 A. "There is no law requiring or even allowing you to withhold

 6 money clearly designated for my ministry."

 7 Q. Read the second paragraph for me, please.

 8 A. "I understand your concern to obey the laws as they apply

 9 to you and your church.  I assure you that your action was not

10 required by law and is instead a violation of law.  I will

11 attach again the things to consider in this matter.  Even if a

12 check for a love offering were made to me personally, you are

13 only required to ask me for a number.  I am not required to

14 give one, as attached pages clearly show."

15 Q. Do you know what he was talking about, that you were only

16 required to ask for a number?

17 A. His Social Security number.

18 Q. And why was he referring to a Social Security number in

19 this letter in response to something that you had told him?

20 A. We asked him for a Social Security number for completion of

21 the 1099 form.

22 Q. Why did you do that?

23 A. That's our policy at the church when a speaker comes, that

24 we complete a 1099 for any money that they would receive from

25 speaking.  And so we -- in order to complete the form, we
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 2 Q. Did you get a Social Security number from Mr. Hovind?

 3 A. No.

 4 Q. And what did you do once you did not get a Social Security

 5 number from him?

 6 A. We went ahead and withheld the money ourselves.

 7 Q. Why?

 8 A. Because that's the way we understand the law to be.

 9 Q. Now, it says, "Since it's been nearly seven months."  Would

10 you read that, please?

11 A. "Since it has been nearly seven months since this incident,

12 I would propose the following solution:  Send the balance of

13 $865 owed to CSE within 20 days, and you can ask the IRS to

14 refund the money to your church."

15 Q. And finally, right there?

16 A. "Glen Stoll is the general counsel for Remedies at Law, a

17 fine Christian law firm and the managers of our ministry, is

18 willing to answer any questions you may have, also."

19 Q. This letter -- the second page of this letter appears to be

20 another copy of the letter that we just looked at, 2/12/03,

21 correct?

22 A. Correct.

23 Q. The next page says exhibit 1 with Mr. Hovind's name, but no

24 signature on the bottom here.  Was that also connected to the

25 same letter?
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 2 Q. And then would you read that for me, please.

 3 A. "I received your letter regarding a W-9 form for me.  I do

 4 not have a Social Security number.  It is a voluntary system

 5 and do not want one.  The law, IRC 6109, provides that you are

 6 required to ask me for the number or else you can be fined $50.

 7 See enclosed letter from Department of Treasury.  I do not have

 8 a number, but even if I did, I can refuse to provide one if I

 9 do have one.  You're only required to ask for it.  You can fill

10 in any forms for the IRS with a statement that my Social

11 Security number was refused or not available, and no one will

12 get in trouble.  If this is not sufficient, the law provides

13 that I can supply you with a statement of citizenship."

14 Q. Okay.  Exhibit 2 appears to be a letter from an EDM

15 Enterprises in Bradenton, Florida.  Do you see that?

16 A. Yes.

17 Q. I'm going to slide this down.  Whose name is on the bottom

18 here?

19 A. Dr. Joe Sweet.

20 Q. All right.  Read the beginning of that second paragraph,

21 please.

22 A. "You'll find attached here a reproduction of a letter from

23 the IRS office of chief counsel that furnishes all the

24 provisions of the Internal Revenue code and implementing

25 regulations regarding the process anyone is to follow who is
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 2 respect to another person."  Would you like me to continue?

 3 Q. Yes.

 4 A. "Particular application is made with respect to another

 5 person --" I'm sorry.  "Particular application is made with

 6 respect to another person.  Particular application is made with

 7 respect to employers regarding the instructions for them to

 8 follow in hiring a person who does not have and will not use a

 9 Social Security number.  However, the provisions of the code

10 cited apply to any kind of TIN, tax identification number.  The

11 filer shall request the number, IRC 6109, at the beginning of

12 the relationship.  If the initial solicitation fails, the filer

13 must again solicit the TIN at the end of the first calendar

14 year and, if necessary, at the end of the second calendar year

15 end of the obligation.  If the filer can substantiate having

16 fulfilled the solicitation requirements, no penalty shall be

17 imposed for any failure if it is shown that the failure is due

18 to reasonable cause as to not willful neglect.  Feel free to

19 call if you have further questions."

20 Q. I'm sorry.

21 A. That's all right.

22 Q. All right.  Exhibit 3 is a letter.  Is there a letterhead

23 here?

24 A. I don't see it.

25 Q. Okay.  But it says Department of Treasury, Internal Revenue
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 2 And just read that for me, please.  Read that paragraph.

 3 A. Okay.  "This is in response to your letter dated

 4 October 25, 1996, referring to this office for consideration of

 5 the inquiry of your constituent, Mr. Vance Lee Meurer.

 6 Mr. Meurer requests instructions for an employer to follow when

 7 hiring a person who does not have and will not use a Social

 8 Security number --"

 9 THE COURT:  Stop.  

10 THE WITNESS:  Yes.

11 THE COURT:  I do not mean to interrupt.  However, the

12 court reporter is trying to take down everything you're saying.

13 I need you to slow down.

14 THE WITNESS:  Oh, I'm sorry.

15 THE COURT:  It happens when a witness reads.

16 THE WITNESS:  Okay.

17 THE COURT:  Go ahead.

18 THE WITNESS:  Are we caught up?  Okay. 

19 "Mr. Meurer requests instructions for an employer to

20 follow when hiring a person who does not have and will not use

21 a Social Security number or any other identifying number

22 because of his or her religious beliefs."

23 BY MS. HELDMYER: 

24 Q. Does that document appear to be the attachment that the

25 previous document from Joe Sweet referenced?
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 2 Q. Okay.  Exhibit 4, does that have a letterhead?

 3 A. No.

 4 Q. Memorandum of law, mandatory withholdings, and cites

 5 several U.S.C. Title 26 right there and right there regarding

 6 withholding tax, correct, withholding agent, liability to

 7 withhold tax?

 8 A. Correct.

 9 Q. Is that correct?

10 Okay.  This right here, would you read that section right

11 here.

12 A. Okay.  "Liability for withheld tax.  Every person required

13 to deduct and withhold any tax under this chapter is hereby

14 made liable for such tax and is hereby indemnified against the

15 claims and demands of any person for the amount of any payments

16 made in accordance with the provisions of this chapter."

17 Q. All right.  I am hoping that this is the last thing I'm

18 going to ask you to read, and I'm sure you are, too.  This last

19 paragraph right there.

20 A. Okay.  "It would be anticipated that if any other

21 withholdings were statutorily required, similar provisions

22 would be enacted that would use the same statutory construction

23 and employ the same clear unequivocal language in regard to

24 other types of withholdings.  Such is not the case for any

25 other kind of withholding, including withholding involving
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 2 is no provision that rises above being merely permissive in

 3 nature, such as IRC 3042(a)(1), which states in pertinent part

 4 every employer making payment of wages shall deduct and

 5 withhold from such wages a tax.  That has been well established

 6 judicially that when used in a statute in order to avoid

 7 constitutional question or the raising of a constitutional

 8 doubt, the word 'shall' means the same as 'may,' and is to be

 9 construed in its permissive sense as merely directive, not as

10 compelling, having force and effect of law.  Black's Law

11 Dictionary."

12 Q. Were you provided any additional information or assistance

13 in why "shall" means "may" in the statute?

14 A. No.

15 Q. Did that convince you that "shall" means "may," and that

16 you didn't have to withhold?

17 A. No.

18 Q. After receiving this letter, did you change your position

19 with regard to Mr. Hovind and giving him -- sending him a check

20 for the withheld amount of money?

21 A. I did not change my opinion of the law, but I did send

22 him -- end up sending him the money.

23 Q. Tell us about that, please.

24 A. I became, I guess, very frustrated and felt like it was a

25 big waste of my time to keep this debate going, and so I
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 2 do pretty clearly, and just to get it off -- off of our daily

 3 business, to go ahead and send him a check and just wash our

 4 hands of it.

 5 Q. Did you do that?

 6 A. Yes.

 7 Q. At what point in time did you do that?

 8 A. I believe it was September, early September of -- it was

 9 almost a year later.

10 Q. All right.  Between the time that you received this letter

11 and you paid a few months later, did you have other

12 communications with Mr. Hovind?

13 A. It was -- it was mainly through -- well, no, not with him

14 directly.

15 Q. With Mr. Stoll?

16 A. Yes.

17 Q. Regarding this issue?

18 A. Yes.

19 MS. HELDMYER:  All right.  I have no further

20 questions.  Thank you very much.

21 THE COURT:  Thank you.  Mr. Richey.

22 MR. RICHEY:  Thank you, Your Honor.

23 CROSS-EXAMINATION 

24 BY MR. RICHEY: 

25 Q. Good afternoon, Mr. Fox.
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 2 Q. My name is Alan Richey, and I represent Kent Hovind.

 3 You've been an associate pastor for a year; is that

 4 correct?

 5 A. Yes.

 6 Q. Have you been at the same church that whole time?

 7 A. Yes.

 8 Q. Okay.  And then -- so you've been at that church for about

 9 five years?

10 A. Yes.

11 Q. Okay.  Are you from that area?

12 A. Yes, I am.

13 Q. Okay.  And what did you do before you went to work at the

14 church?

15 A. Immediately before I went to work at the church, I was part

16 owner of a small business in town.

17 Q. Okay.  Was it a successful business?

18 A. It was, yeah.

19 Q. Okay.  Good.  And then you turned to the ministry?

20 A. Yes.

21 Q. Why is that?

22 A. I had worked previously as chief operating officer of a

23 hospital in Terre Haute and just felt like I had been called to

24 do that for quite some time.

25 Q. And were you familiar with Dr. Hovind's preachings prior to
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 2 A. No, I was not.

 3 Q. I'm assuming your church is Christian?

 4 A. Yes.

 5 Q. And so he was there preaching for three days; is that

 6 right?

 7 A. Yes.

 8 Q. And did you have a good turnout?

 9 A. Yes, it was good.

10 Q. So if -- now, as I understand it, then, every time that

11 Dr. Hovind would preach, then you would accept love offerings;

12 is that right?

13 A. Yes.

14 Q. Is that how you would term it, love offerings?

15 A. Yes.

16 Q. And then he would take all of that or would the church take

17 some of the offerings?

18 A. He would take all of that.

19 Q. So what did your church get out of having him come and

20 speak?

21 A. It was just an educational thing for us on creation science

22 evangelism debate.  It was more for the benefit of us getting

23 information.

24 Q. Okay.  Did -- you mentioned debate.  Did a debate occur

25 between?
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 2 University, which is there in Terre Haute.

 3 Q. At the university --

 4 A. Yes.

 5 Q. -- or your facility?

 6 Did you attend that as well?

 7 A. No, I did not.

 8 Q. Now, the offerings that are received, are they considered

 9 freewill offerings, donations?

10 A. Yes.

11 Q. Okay.  Are you -- and you said that you regularly had

12 speakers come in.  So this was a regular thing you did?

13 A. Yes.

14 Q. How often do you have speakers a year?

15 A. Usually, we'll have just maybe one a year or so, one or

16 two.

17 Q. Okay.  So the cost that your church incurs actually is just

18 the airfare and putting them up in a hotel and food?

19 A. Yeah.  To the best of my knowledge, it is, yeah.

20 Q. And you said that it's your understanding that the

21 regulations require you to withhold the taxes?

22 A. Correct.

23 Q. Okay.  And what regulations are you referring to?

24 A. I don't -- I'm not familiar with the particulars of the

25 regulations.
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 2 A. Yes, yes.

 3 Q. Okay.  And if we look at this exhibit, OBS No. 3, which I

 4 believe was admitted, this is a 1099.  Did you prepare this, or

 5 who prepared it?

 6 A. Carolyn Dohner, our bookkeeper, prepared that.

 7 Q. Okay.  Do you see an OMB number right up here?

 8 A. Yes.

 9 Q. Okay.  Do you see an expiration date on this anywhere?

10 A. No.

11 Q. Are you familiar that if the government prepares a return

12 and puts an OMB number on it, it's required to have an

13 expiration number?

14 MS. HELDMYER:  Objection, Your Honor.

15 BY MR. RICHEY: 

16 Q. An expiration date?

17 MS. HELDMYER:  Objection.  Calls for a legal

18 conclusion.

19 THE COURT:  Sustained.

20 BY MR. RICHEY: 

21 Q. Are you aware of the Paperwork Reduction Act?

22 MS. HELDMYER:  Same objection, Your Honor.

23 THE COURT:  Approach the bench, please.

24 (At the bench:

25 THE COURT:  Mr. Richey, I think we're heading down
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 2 MR. RICHEY:  We document -- what the Paperwork Act

 3 requires -- in our motion to dismiss, the Paperwork Reduction

 4 Act is a requirement that any form prepared by the government

 5 with an OMB number must contain specific provisions because it

 6 is a request for specific information, and if not, if it

 7 doesn't contain that information, then there can be no penalty

 8 assessed.

 9 THE COURT:  Well, if you had some evidence, which I

10 have yet to see --

11 MR. RICHEY:  I just asked if he was aware.

12 THE COURT:  I wanted the record to note that if you

13 had any evidence to show that that's why Mr. Hovind responded

14 as he did, because there was no expiration date on the form,

15 you know, we might discuss that, but all of the evidence in

16 this case thus far has not supported that, and that he has

17 refused to pay taxes for other reasons, not technical reasons.

18 So I -- I mean, it's what was in his mind that matters, not

19 whether or not he technically -- people technically violated

20 provisions of the code.

21 Objection will be sustained.  And you can take this up

22 after the close of business.

23 MR. RICHEY:  I wanted to find out if this witness

24 knew, and then I wouldn't go any further.

25 THE COURT:  Okay.  We're not going any further at all.
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 2 THE COURT:  Mr. Richey, you may proceed.

 3 BY MR. RICHEY: 

 4 Q. Do you know if this form is required?

 5 A. Required?

 6 Q. Does -- your ministry or your church, do they require that

 7 you fill out this form?

 8 A. To my understanding, we are.

 9 Q. Do you know what makes you required to do it?

10 MS. HELDMYER:  Same objection, Your Honor.

11 THE COURT:  Sustained.

12 BY MR. RICHEY: 

13 Q. Now, if you look at -- oh, if I could point out one more

14 thing.  No. 7, box 7, what does that say there?

15 A. Non-employee compensation.

16 Q. Okay.  So you didn't consider Dr. Hovind the employee of

17 the church, did you?

18 A. No.

19 Q. Okay.  Then if we look at Exhibit OBS-5, which had an

20 exhibit 4 memorandum of law -- and you just read this, correct?

21 A. Correct.

22 Q. About 26 U.S.C. Section 1461, and it says, "Every person

23 required to deduct and withhold any tax under this chapter."

24 Are you familiar with how the code is set up with chapters

25 or sections or things like that?
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 2 Q. Vaguely.  So what's your understanding of the chapter, or

 3 do you have one?

 4 A. I don't have an understanding of that particular chapter,

 5 no.

 6 Q. Okay.  And then if you look down here further where you

 7 read, it says, "Every employer making payment of wages."  But

 8 on the 1099, you noted that it was a non-employee, correct?

 9 A. Correct.

10 Q. Okay.  So if it was non-employee -- this says every

11 employer shall -- making payment of wages shall deduct and

12 withhold from such wages a tax."

13 Was it your understanding that it was this provision that

14 required you to withhold and report?

15 A. No.

16 Q. Okay.  Do you know what provision required you to withhold?

17 A. No.

18 Q. And you saw on the front of this on the page -- I'm sorry.

19 Let me start over.

20 On this letter, OBS-5, you saw that at the end of the first

21 paragraph Dr. Hovind put, "There is no law requiring or even

22 allowing you to withhold money clearly designated for my

23 ministry."

24 In your response, did you provide him with the law that you

25 thought required you to withhold?
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 2 Q. Now, you said that ultimately just to resolve it, you sent

 3 the money.  Wasn't that because Glen Stoll actually contacted

 4 you and requested the money?

 5 A. No.

 6 Q. It wasn't?  So here where it says on this same letter,

 7 "Glen Stoll is the general counsel for Remedies at Law, a fine

 8 Christian law firm and the managers of our ministry, is willing

 9 to answer any questions you may have, also," did you ever talk

10 to Mr. Stoll?

11 A. Yes, I did.

12 Q. On the phone or a letter?

13 A. Both.

14 Q. Both.  Okay.  And did that resolve your issue?

15 A. No.

16 Q. Now, earlier in your testimony, you said that it's the

17 policy of the church to complete the 1099 and get the Social

18 Security number, correct?

19 A. Correct.

20 Q. Is that a written policy?

21 A. I believe it is, yes.

22 Q. Do you happen to have a copy?

23 A. No, I do not.

24 Q. But you remember reading it or seeing it somewhere?

25 A. Yes.
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 2 law that it cites to?

 3 A. I don't think it cites a law.

 4 Q. Okay.  And then you said, this is the way that we

 5 understand the law to be.  Who did you mean by "we"?

 6 A. The bookkeeper and myself.

 7 Q. What's your prior education, if I can ask that?

 8 A. I have my undergraduate in sociology, and I have my MBA,

 9 master's in business administration.

10 Q. Okay.  And, then, as part of your MBA, did you take

11 business law?

12 A. Brief -- a brief class on it, yes.

13 Q. Not enough to know too much about the law?

14 A. No.

15 Q. Okay.  Do you also have a degree as a minister or pastor?

16 A. No.

17 Q. And then your bookkeeper, do you know what her educational

18 background is?

19 A. She has a degree in accounting from a university.

20 Q. Okay.  And if we look back at the letter that you received

21 with the attachments, or the exhibits.  I'm sorry.  Exhibit 1,

22 you've looked at this before.  And this second paragraph that

23 says, "I received your letter regarding a W-9 form for me.  I

24 do not have a Social Security number.  It is a voluntary system

25 and do not want one"; is that correct?
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 2 Q. Okay.  The law, IRC 6109, requires that you're required to

 3 ask me for a number or else you can be fined $50.  See enclosed

 4 letter from Department of Treasury."

 5 THE COURT:  Mr. Richey -- Mr. Richey, we can hear you

 6 much better if you're at the microphone.

 7 MR. RICHEY:  Okay.  

 8 THE COURT:  You can read it from the overhead as well.

 9 Thank you.

10 BY MR. RICHEY: 

11 Q. So you already read that, didn't you?

12 A. Yes.

13 Q. And did the second exhibit -- I'll try to speak up.  It's

14 from Dr. Joe Sweet.  Do you know what M.Div means?

15 A. Master's in divinity.

16 Q. Okay.  And, then, what about the D.M.Th?

17 A. I believe -- well, I don't know.  I thought -- I think it's

18 a master's in theology.

19 Q. Do you know what the D stands for?

20 A. No.

21 Q. Okay.  I don't know.  That's why I'm asking.  So you think

22 that he has a master's degree in divinity and maybe a doctorate

23 or master's in theology?

24 MS. HELDMYER:  Objection.  Calls for a speculation and

25 irrelevant.
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 2 BY MR. RICHEY: 

 3 Q. Did you ever meet Mr. Sweet?

 4 A. No.

 5 Q. This first paragraph, could you read the first paragraph,

 6 please.

 7 A. You want me to read the first paragraph?

 8 Q. Yes.

 9 A. Okay.  "I am sending some informational materials that

10 evidence that no obligation exists for anyone to have and

11 disclose a Social Security number as a condition for anything,

12 including employment, banking, investing, getting a driver's

13 license, attending a school, going to a hospital, et cetera.

14 Furthermore, no one can discriminate against anyone who does

15 not have and will not use a Social Security number for either

16 religious or political reasons.  Consider Amish and Mennonite

17 folks.  They get bank accounts, jobs, some may even join the

18 military.  On the form used to register for Selective Service

19 found in the lobby of the post office are these instructions

20 for block 3:  If you have a Social Security account number, it

21 is mandatory that you include this information.  If you don't

22 have one, leave this block blank."

23 Q. Okay.  And then exhibit 3, that was the letter -- you read

24 this first paragraph, correct?

25 A. Correct.
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 2 of the Internal Revenue Code, right?

 3 A. Correct.

 4 Q. And then it cites Section 6721(a) of the code, Section

 5 6722(a), Section 6721(e.)  So it cites various portions of the

 6 code, would you agree with that?

 7 A. Yes.

 8 Q. And then it cites a case there.  It says, "As a general

 9 rule, the question of whether a taxpayer has reasonable cause

10 for failing to comply with specific requirements of the code is

11 in first instance a question of fact which must be resolved on

12 the basis of all the facts and circumstances surrounding each

13 particular case," correct?

14 A. Correct. 

15 Q. And then it gives a case cite.  And then if you flip it

16 over, then it cites, for example, Section 31 -- 301.6724-1(a)

17 of the regulations, and then it cites various other sections.

18 Would you agree with that?

19 A. Yes.

20 Q. Okay.  So this -- and then on the third page of that

21 exhibit 3, it again cites more sections, correct?

22 A. Correct.

23 Q. Okay.  Did you happen to look up any of those citations to

24 the Internal Revenue Code or the regulations?

25 A. No.
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 2 accountant.  Do you know, did she ever work for the IRS?

 3 A. No, she did not.

 4 MR. RICHEY:  Okay.  All right.  I believe I'll pass

 5 the witness, Your Honor.

 6 THE COURT:  Mr. Barringer.

 7 MR. BARRINGER:  Thank you, Your Honor.

 8 CROSS-EXAMINATION 

 9 BY MR. BARRINGER: 

10 Q. Mr. Fox, my name is Jerry Barringer, and I represent Jo

11 Hovind.  I have just a couple of questions.

12 First of all, did you ever have any dealings with

13 Mrs. Hovind?

14 A. No, I did not.

15 Q. Did you ever have any conversations with her?

16 A. No, I did not.

17 Q. So you would, as you sit here, have no idea her opinions on

18 taxes?

19 A. No.

20 MR. BARRINGER:  That's all I have, Your Honor.  Thank

21 you.

22 THE COURT:  Thank you.  Ms. Heldmyer, redirect?

23 MS. HELDMYER:  Thank you, Your Honor.

24 REDIRECT EXAMINATION 

25 BY MS. HELDMYER: 



Fox - Redirect    206

 1 Q. Mr. Fox, Mr. Richey asked you a series of questions about 2 : 4 0 P M

 2 withholding and your knowledge of withholding.  You indicated

 3 that you have Ms. Dohner who handled the bookkeeping for the

 4 church, correct?

 5 A. Correct.

 6 Q. Now, in Exhibit OBS-5, we talked about this briefly.  There

 7 is the exhibit 1 to that letter in OBS-5 from Mr. Hovind to

 8 you, and it says and/or bookkeeper.  I assume that would be

 9 Ms. Dohner?

10 A. Yes.

11 Q. It said, "I received you letter regarding a W-9 form."  Are

12 you familiar with the fact that a W-9 form was sent by your

13 church to Mr. Hovind?

14 A. Yes.

15 Q. Do you know why?

16 A. That's -- that's the standard church policy.

17 Q. And do you know what that form is designed to do?

18 A. It allows him to do his own withholding for taxes.

19 Q. Is that -- let me get back to that letter.  I'm going to

20 put that letter back up, same letter.  It says, "I received the

21 W-9.  I do not have a Social Security number and do not want

22 one."

23 Is there something in relation to a W-9 that he would be

24 saying he doesn't have a number?

25 A. I believe the W-9 asks for a Social Security number to be
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 2 Q. And you indicated that that's -- that would allow him to do

 3 his own withholding, is that what you said?

 4 A. Yeah.  To complete the form.

 5 Q. Have you ever heard of a term called "backup withholding"?

 6 A. Yes.

 7 Q. What does that mean?

 8 MR. RICHEY:  Your Honor, I'm going to object.  This is

 9 beyond cross.

10 THE COURT:  Sustained.

11 MS. HELDMYER:  All right.

12 BY MS. HELDMYER: 

13 Q. You indicated that you were, in fact, contacted by 

14 Mr. Stoll, is that correct, on behalf of Mr. Hovind?

15 A. Correct.

16 Q. Was that after a number of communications by and from

17 Mr. Hovind?

18 A. Yes.

19 Q. Did Mr. Stoll convince you that Mr. Hovind's position was

20 correct?

21 A. No.

22 MS. HELDMYER:  That's all I have.  Thank you very

23 much, Mr. Fox.

24 THE COURT:  Sir, you may step down.  

25 And your next witness.
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 2 THE CLERK:  Please raise your right hand.  Do you

 3 solemnly swear that the testimony that you shall give will be

 4 the truth, the whole truth and nothing but the truth so help

 5 you God?

 6 THE WITNESS:  I do.

 7 ANNE DYSON, GOVERNMENT'S  WITNESS. 

 8 THE CLERK:  Be seated.  Please state your full name

 9 and spell your last name for the record.

10 THE WITNESS:  Anne Dyson, D-y-s-o-n.

11 THE COURT:  Ms. Heldmyer.

12 MS. HELDMYER:  Thank you.

13 DIRECT EXAMINATION 

14 BY MS. HELDMYER: 

15 Q. Good afternoon, Ms. Dyson.

16 A. Hi.

17 Q. How are you employed, ma'am?

18 A. I work for AmSouth Bank.

19 Q. What do you do for AmSouth Bank?

20 A. I am an area operations manager.

21 Q. Where are you located?

22 A. Here in Pensacola.

23 Q. Which branch do you work at?

24 A. At the main office.

25 Q. Where is that located?
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 2 Q. Baylen Street right here downtown Pensacola?

 3 A. Yes.

 4 Q. Pretty much next door?

 5 A. Yes.

 6 Q. All right.  And what are your specific office duties?

 7 A. I oversee the operation of the branch as well as serve as

 8 an operational liaison overseeing many aspects of operations

 9 within the branches.

10 Q. Do you have any particular knowledge within the bank about

11 something called a CTR?

12 A. Yes, ma'am.

13 Q. What is a CTR?

14 A. It is a currency transaction report.

15 Q. What are your duties with respect to CTRs for AmSouth Bank?

16 A. I train all new incoming employees as far as what to look

17 for in a CTR.  I also make sure that any reporting that's done

18 by the branches are done completely that are submitted to our

19 offices in Birmingham.

20 Q. Are you familiar generally and specifically with the

21 requirements of cash transaction reports?

22 A. Yes, ma'am.

23 Q. As a financial institution, are you particularly concerned

24 about or have responsibilities about CTRs?

25 A. Yes, ma'am.
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 2 A. Our responsibilities are to record and report certain

 3 transactions that qualify under the Bank Secrecy Act for

 4 currency transactions.

 5 Q. All right.  If you will walk me through, then, a

 6 transaction that would trigger the requirement for a cash

 7 transaction report to be filed.

 8 A. Anytime we in the bank are presented with a transaction

 9 that's $10,000 or more, whether that's incoming or outgoing, we

10 are required to report that.  We complete a currency

11 transaction report.  It's then submitted to our BSA or our

12 bankruptcy secrecy department in Birmingham, and then they take

13 care of proper filing.

14 Q. Where does it eventually go?

15 A. It goes -- eventually, it goes to the federal government.

16 I mean, our compliance department takes care of actually

17 submitting that part of the currency transaction report.

18 Q. Okay.  It goes to the federal government, specifically to

19 the IRS?

20 A. Yes.

21 Q. And if -- let's say someone comes in to a bank branch and

22 they want to withdraw $15,000 in cash, would that be something

23 that would trigger a requirement by the bank to file a CTR?

24 A. Yes.

25 Q. How would that actually be done?  How would the CTR be
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 2 A. Once the transaction is registered within our reporting

 3 system, our branches or the employee at the branch processing

 4 the transaction is prompted to complete the currency

 5 transaction report.  It then is completed by that employee.

 6 Once they complete it, it's automatically transmitted to our

 7 departments in Birmingham.

 8 Q. How do they complete that?  Is that in an electronic form

 9 or a paper form?

10 A. It's electronic.

11 Q. How long has it been in electronic form?

12 A. Probably since October of 2004.

13 Q. In your bank particularly?

14 A. Uh-huh, from the branch side.

15 Q. To your knowledge, how long have CTRs been required?

16 A. As long as I've been working for the bank.

17 Q. How long is that?

18 A. Eighteen years.

19 MS. HELDMYER:  Your Honor, I have a series of

20 certified official records that I would like to admit without

21 necessity of witness authentication.  They are numbered

22 STR-152A, STR-153A -- oh, I'm sorry, A through -- A through E.

23 THE COURT:  On 152?

24 MS. HELDMYER:  Yes.  STR-152A through E.  STR-153A

25 through D, as in dog.  STR-154A and B.  And STR-155A and B.
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 2 objection?

 3 MR. RICHEY:  Yes, Your Honor, I do have an objection.

 4 (At the bench:

 5 THE COURT:  Watch the mike on.

 6 MR. RICHEY:  My objection, Your Honor, is that these

 7 documents show -- like the first one is 11/26/2002, which is

 8 within the time frame.  However, the witness just stated on the

 9 stand that the electronic form began in October of 2004.  These

10 appear to be an electronic -- this is facsimile generated, it

11 says.  If the currency transaction report was actually prepared

12 back at that time, and apparently it would have been in actual

13 paper form.

14 THE COURT:  Why does that make it inadmissible?

15 MR. RICHEY:  Because this isn't the actual document

16 that would have been prepared.  It says applicant signature.

17 See, like on the bottom 45, it says signature present, but

18 there is not one here.  So --

19 MS. HELDMYER:  Your Honor, Mr. Richey is very

20 confused.  These are documents that come certified from the

21 government, from the IRS.  This is the form that the IRS

22 collects these documents in.  This is not the form that comes

23 from the AmSouth Bank.  These are certified by the IRS.

24 THE COURT:  So this is an IRS-certified document?

25 MS. HELDMYER:  It is, Your Honor.  They all are.
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 2 MR. RICHEY:  Well, then this witness -- I mean,

 3 obviously if they are a certified record, they are going to

 4 come in.  This witness -- their bank would have prepared a

 5 different form.  This is not the form.

 6 MR. BARRINGER:  I have a separate objection, Your

 7 Honor, at least from a standpoint -- whispering is hard to

 8 do -- of these being within the time frame of the indictment.

 9 I think only the first one may be.  The rest of them I think

10 are all outside that time frame.

11 MS. HELDMYER:  No, Your Honor, these all -- they all

12 specifically go to the impairing and impeding, and the time

13 frame in the indictment is all the way up to the time of the

14 indictment.  These are cash transactions, and they are

15 specifically charged.  We specifically charged in Count 58, the

16 using cash transactions was part of the impairing and impeding

17 even if they don't pertain directly to --

18 THE COURT:  The jury is going out.  I can't hear

19 y'all.

20 (Bench conference concluded.)

21 THE COURT:  Ladies and gentlemen, I'm very sorry.  I'm

22 going to have to excuse you for another few minutes.  I'm

23 having trouble talking this afternoon.  I have to excuse you

24 for another few moments, I hope not very long.  Please remember

25 my admonitions to you.  Don't discuss the case amongst
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 2 after this recess.  Thank you.

 3 (Jury out.)

 4 THE COURT:  Mr. Richey, and, Mr. Barringer, how long

 5 have you had these documents?  Were they provided in discovery?

 6 MR. RICHEY:  These particular documents, they were

 7 probably provided when all the documents were provided for

 8 exhibits.

 9 THE COURT:  For the life of me, I cannot figure out

10 why we're having this discussion right now.  All the time that

11 I give you all to bring these things to my attention, why I

12 have to send the jury out again in the middle of what should be

13 testimony.

14 Ma'am, I need you to step down, and we'll call you

15 back up in a just a few moments.

16 (Witness out.)

17 THE COURT:  All right.  Mr. Richey, Ms. Heldmyer

18 explained up at the bench that these are certified documents

19 from the IRS.  They are not bank records.  So with that

20 understanding, what is the objection?

21 MR. RICHEY:  Well, the objection, then, is, Your

22 Honor, first of all, since she testified that the bank prepares

23 documents, then these would be prepared or somehow, I don't

24 know how -- somehow they are converted, but these could not be

25 the actual documents that the bank prepared.  So the government
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 2 prepared.  Second of all -- and, again, this goes back to the

 3 Paperwork Reduction Act, and this was filed in our motions to

 4 dismiss.  This is a currency transaction report with a Form

 5 4789.  It has an OMB number on it, the original does, with the

 6 expiration date.  So these are used -- well, that's a legal

 7 argument.  I guess that's really not for here.  But still, the

 8 point is this document could not be used -- it's not required

 9 by the government.  Because it has an invalid OMB number, it's

10 a bootleg form.

11 THE COURT:  It's not going to stay out for that

12 reason, I can tell you that right now.  Also, if it's a

13 certified government document, it comes in.  And I'm presuming

14 Ms. Heldmyer is not going to ask this witness from AmSouth Bank

15 how these documents were prepared or anything about the

16 preparation of the documents, because she didn't prepare them

17 or they are not records of her institution.

18 MR. RICHEY:  Right.  So I understand the documents

19 would come in.  My objection is if this witness is going to

20 testify regarding the CTRs and how they are prepared and

21 regarding the forms, those actual forms should be produced

22 rather than the IRS's version.  The third thing, then, Your

23 Honor, is that counsel specifically stated that Count 58 in the

24 indictment refers to currency transaction reports.  I have in

25 front of me the indictment.  In looking over that, I don't see
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 2 report.

 3 MS. HELDMYER:  I didn't say that, Your Honor.

 4 THE COURT:  Just a moment.  All right.  Mr. Richey,

 5 anything else?

 6 MR. RICHEY:  No, Your Honor.  Thank you.

 7 THE COURT:  Then let me allow Ms. Heldmyer to respond,

 8 and then I'll hear from you, Mr. Barringer.

 9 MR. BARRINGER:  Thank you, Your Honor.

10 MS. HELDMYER:  Your Honor, they are certified records

11 of the IRS.  They should come in on their face.  They are all

12 very relevant.  They are all well within the time frame of the

13 indictment.  What I said at the bench is that Count 58 charges

14 the use of cash as one of the bases for the charge, and that is

15 in Subsection H of that count.  In any event, the only -- the

16 latest one -- these range from about 1999 to the day that

17 Mr. Hovind took out $35,000 out of the bank on the day that the

18 search warrant was served on his premises, and that is the last

19 one in date of these certified official records.  So they are

20 all well within the time frame charged in the indictment.

21 THE COURT:  I'm not following you on the last part.

22 The 35,000 that was withdrawn in cash is related to Count

23 58(h)?

24 MS. HELDMYER:  Yes, Your Honor.  It is related to

25 that -- to Count 58 generally, and specifically to Count 58(h).
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 2 while the search warrant was being served, actually, he left

 3 the premises and he went to the bank, and he withdrew $35,000

 4 in cash.  And that's one of the CTRs, and that is evidence of

 5 his knowledge and intent as well as direct evidence of

 6 Count 58, the impairing and impeding.  He did that

 7 specifically, we believe and it is our theory, so that the

 8 government would not find that money and levy against it or

 9 seize it in some way because we were serving a search warrant

10 on that particular day.  So that would lead directly to

11 Count 58.  Count 58(h) talks about the cash -- the use of the

12 cash for the employment, which would be another specific

13 instance here.  Generally speaking, it pertains to Count 58.

14 THE COURT:  All right.  And through this witness,

15 you're going to show her the documents?

16 MS. HELDMYER:  All I was going to do, Your Honor, is

17 have her explain to the jury how to read this document.  And

18 she's more than comfortable or more than familiar with the way

19 that these documents are set up in electronic form from the

20 IRS, and she can walk through these documents and show -- and

21 show the jury how to read them, what each of these sections

22 read, what is required, what information is required, where it

23 would be put on the form, so the jury doesn't look at this and

24 wonder what the heck it is, because, you know, it is a

25 computer-generated printout.  So I felt they could use a little
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 2 going to do.  I'm not even planning on going through all of

 3 them at this point in time.

 4 THE COURT:  Is this something that she does in the

 5 regular course of her business at AmSouth Bank?

 6 MS. HELDMYER:  It is, Your Honor.

 7 THE COURT:  All right.  Thank you.  Mr. Barringer.

 8 MR. BARRINGER:  Thank you, Your Honor.  I actually

 9 come at this a bit of a different way.  Each of these documents

10 has nothing to do with my client -- well, I take that back.

11 One of the documents it references to my client as being the

12 individual involved, but none of them have to do with the

13 counts that she's charged with, 13 through 57.  As Ms. Heldmyer

14 has just indicated, this concerns Count 58, which is

15 Mr. Hovind, but now we have both not in the time frame of my

16 client's charges, but involving my client on one of the

17 documents.  And this process of whether this is going to be a

18 404(b) or how that's supposed to -- if it's not supposed to

19 apply to my client, what kind of instructions the Court is

20 going to give, if they see my client's name involved on one of

21 the documents, what kind of inferences are they going to have,

22 I have objections to that.  

23 If the Court asks how long have we had the documents,

24 we've had the boxes, the discovery for some time, but in terms

25 of the exhibits and when this exhibit would come up, we've had
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 2 which witness is now going to come in with which document, and

 3 that's -- everything this afternoon has been that way.  We

 4 weren't advised as to any of these people before we started

 5 this morning.  So we're sitting here now having to do this to a

 6 certain extent, and my client is going to be prejudiced by

 7 these coming in without some sort of limiting instruction that

 8 these don't apply to her and the charges against her.

 9 THE COURT:  Well, it may be that they are given that

10 sort of instruction.

11 Ms. Heldmyer, I don't have these documents in front of

12 me, and I don't necessarily need them right now, but just tell

13 me, do any of them -- and let's for the record, please give

14 me -- is this STR-152A through E, A through D, A and -- are

15 those the ones we are talking about?

16 MS. HELDMYER:  Yes.

17 THE COURT:  152A and E -- A through E.

18 MS. HELDMYER:  A through E.

19 THE COURT:  153A through D, 154A and B, and 155A and

20 B, all STR?

21 MS. HELDMYER:  That is correct, Your Honor.  And I

22 might correct Mr. Barringer.  All of them, I think except maybe

23 one of them, is directly related to Jo Hovind.  She was the one

24 that was cashing these checks.  What would happen, Your Honor,

25 is that there were occasions when she would go in -- as you
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 2 and cashing out -- it's 9500, $9600 checks.  There were

 3 occasions when on the same day -- for example, on the same day,

 4 someone else would go into the same bank and cash a check for

 5 the same person, and that would trigger a CTR that they had no

 6 intention of triggering.  So it would -- another check from

 7 another person would be cashed and bring that amount over the

 8 $10,000 limit, and that would trigger a CTR.  So they all --

 9 all except, I believe, one of them, that's the one I explained

10 to the Court happened on the day of the search warrant, were

11 cashed by Jo Hovind.

12 THE COURT:  And within the time frame of 13 through

13 57?

14 MS. HELDMYER:  Yes, Your Honor.  Let me just verify

15 and make -- I'll go through every one of them and make sure we

16 have time frames.  A through -- 152, the dates are 11/12/02,

17 6/13/02, 8/20/2, 3/12/02.  STR-153A, the dates are 12/12/2000,

18 12/12/2001 and 3/1/02.  STR the date -- the date is 12/20/99.

19 And STR-155A is the one that I pointed out before, the day of

20 the search warrant, 4/14/04.

21 THE COURT:  Well, it sounds like, then, there are

22 three.  There is one in 2000, one in 1999, and then one in

23 '04 that don't fall within the time frame of 13 through 57.

24 MS. HELDMYER:  Yes, Your Honor, but remember that we

25 filed the 404(b) notice with regard to the structuring
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 2 limitations.  So we feel those would be covered by that,

 3 because these are structuring transactions even though they by

 4 accident triggered a CTR to be filed.

 5 THE COURT:  All right.  I'm going to allow it in

 6 against both defendants.  As to Mr. Hovind, I don't find the

 7 objections sustainable.  As to Mrs. Hovind, certainly the

 8 documents or the exhibits within the time frame of 13 through

 9 57 are admissible.  As to the transaction report or the IRS

10 record of the report for '99 and 2000, I'm going to allow that

11 in.  There's been no objection.  The government has given

12 notice well in advance of the trial of its intent to introduce

13 that evidence.  And as to the $35,000 cash withdrawal, I will

14 give an instruction that Mrs. Hovind is not involved with that

15 and that they should not consider that evidence against her in

16 connection with any of the charges, unless you have something

17 else to argue.

18 MS. HELDMYER:  I don't, Your Honor.  I was just going

19 to point out that we will be presenting evidence with regard to

20 all of these transactions that triggered the CTR in this trial.

21 So you will not be telling the jury anything that we won't be

22 proving down the road as far as who was responsible for these

23 transactions, so just the Court knows.

24 THE COURT:  Well, it may be that I'll give the

25 instruction at a later time.  I'll decide.
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 2 additional ones that I did not list initially before the

 3 objection occurred.  Those are two that occurred on June 8th

 4 and June 16th of 2004, which are the date that the levies --

 5 dates of levies where withdrawals were made.  I am not going to

 6 offer them at this point in time.  I may be offering them

 7 tomorrow.  I'm going to make a decision about that.  But the

 8 same argument would apply to those.  Those were also provided

 9 to the defense.  So the same argument would apply as would

10 apply to the one that occurred after the time frame of the

11 structuring counts.

12 THE COURT:  Mr. Barringer.

13 MR. BARRINGER:  Thank you, Your Honor.  If I might,

14 and I may misspeak, because I'm not exactly sure, but I think

15 these two documents came to us in the last three or four days,

16 the one that she's referred to, STR-215A and B and 216A and B,

17 it's my impression from discussions with the special agents at

18 noon today that these are things that just were found or just

19 were faxed or just received recently.  The suggestion that

20 somehow that those apply -- the same logic applies that we've

21 had all the time to deal with these two, again, outside the

22 time of the indictment with respect to my client, and

23 apparently looking at them with Mr. Hovind's name on them, not

24 my client's name on them, is clearly prejudicial to my client

25 both in terms of the time coming in and with no name on it and
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 2 like one says -- both of them June of 2004.  Clearly outside

 3 the time frame of my client.

 4 THE COURT:  Ms. Heldmyer, that sounds like a

 5 reasonable objection.

 6 MS. HELDMYER:  Well, Your Honor, in terms of the

 7 notice, those are two CTRs that did receive fairly late, in the

 8 last few days, and we turned them over as soon as we got them.

 9 With regard to the time frame, again, we believe that it goes

10 to the Count 58 against Mr. Hovind, and I don't believe that

11 those two involved Mrs. Hovind in the transaction.  Did they?

12 Okay.  So we would accept certainly a limiting instruction with

13 regard to Mrs. Hovind if those two particular documents are

14 offered into evidence.

15 THE COURT:  Remind me again, 216 --

16 MS. HELDMYER:  215 --

17 THE COURT:  -- how do they relate to 58?

18 MS. HELDMYER:  I'm sorry, Your Honor.  STR-215A and B

19 and STR-216A and B.

20 THE COURT:  How do they relate to Count 58?

21 MS. HELDMYER:  Your Honor, these are -- these reflect

22 actions that were taken by Mr. Hovind on the day the levy is

23 issued, and we believe that it was an attempt to impair and

24 impede the IRS by withdrawing cash out of this account before

25 it could be seized by the IRS.
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 2 MS. HELDMYER:  $15,000 each.

 3 THE COURT:  And the same day of the levy?  What's the

 4 timing?

 5 MS. HELDMYER:  Excuse me one second, Your Honor.  Your

 6 Honor, the levy is issued on June 2nd.  He would have gotten

 7 those probably on the 2nd or the 3rd, and these transactions

 8 occurred very shortly thereafter.

 9 THE COURT:  How shortly thereafter?

10 MS. HELDMYER:  Well, the dates that I gave the Court

11 previously, 6/8/04 and 6/16/04.

12 THE COURT:  All right.  Mr. Richey, briefly, please.

13 MR. RICHEY:  Oh, I have nothing further on that, Your

14 Honor.

15 THE COURT:  All right.  Well, what I'll try to do

16 during the evening recess, Mr. Barringer, is I will try to

17 fashion some form of a limiting instruction, and I will

18 hopefully be able to share it with you and Ms. Heldmyer

19 tomorrow morning.  I'm not going to be able to do that with all

20 these dates and different transactions, be able to do that this

21 afternoon, but I'll hopefully be able to do it tomorrow

22 morning.

23 MR. BARRINGER:  I understand.  Thank you, Your Honor.

24 THE COURT:  Ms. Heldmyer, is there something else?

25 MS. HELDMYER:  Your Honor, given the objection, I'm
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 2 moments to show opposing counsel the -- some other documents.

 3 We were expecting to get stipulations for the AmSouth Bank

 4 records before this witness testifies again to see whether I'm

 5 going to need a custodian for the rest of the AmSouth Bank

 6 records.  They're not -- they're not CTRs.  They are just

 7 miscellaneous checks, signature cards, that sort of thing, that

 8 I was expecting to get stipulations for.  So if I could have a

 9 few minutes.

10 THE COURT:  All right.  We'll go ahead, then, and take

11 a recess -- our recess for the afternoon.  We'll be in recess

12 for 15 minutes.  If -- I would ask that you do that now right

13 after I step off the bench, and if there is a problem, then

14 have someone come and get me, and I will come right back to the

15 bench, and we'll resolve it within that 15-minute time frame.

16 MR. RICHEY:  Thank you.

17 THE COURT:  We'll be in recess until 3:30.

18 (Recess.)

19 THE COURT:  Mr. Richey.

20 MR. RICHEY:  Yes, Your Honor, I just wanted to let the

21 Court know, and I can either make it each time that -- each

22 time that one of these exhibits is presented or I can just make

23 a standing one now and avoid having to interrupt each time, but

24 as to this witness' knowledge and understanding and her

25 interpretation of these documents, I would object to each one
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 2 is a foundation laid that she actually reads these after the

 3 IRS has prepared or after the IRS has run them through the

 4 computer system, then these are all going to change.  So for

 5 her to interpret these that the IRS has made, there is a lack

 6 of foundation that she can do that, and as well her knowledge

 7 of these documents as they come today as opposed to when the

 8 bank prepares them.

 9 THE COURT:  Okay.  Ms. Heldmyer, I would ask that you

10 lay the foundation.  And I asked the question earlier, I'm

11 assuming that she deals with these documents, you know, during

12 the regular course of her business and her activities and

13 duties there at the bank and that she knows what these

14 documents are and she knows how to read them and interpret

15 them.

16 MS. HELDMYER:  I will certainly ask, Your Honor.  I

17 don't really understand why we're fighting about this.  The

18 document says what it says.  And there are sections, and the

19 sections are labeled.  And, you know, I suppose I could stand

20 up in closing arguments and explain them to them.  But I don't

21 understand what the big problem is.  They are one-page

22 documents that have names and numbers on them and --

23 THE COURT:  Well, part of the problem may depend on

24 the questions that you ask them in terms of how she's going to

25 testify about the documents and what she's going to say.  I
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 2 knowledge.  The objection has been made, Ms. Heldmyer, and we

 3 need to respond.

 4 MR. BARRINGER:  And I will join in the objection and

 5 add just one point.  In reference to what Ms. Heldmyer just

 6 said.  She says this is a one-page document.  Well, we know

 7 what a 4789, I think it is, what they do look like, and they

 8 are actually a two-page document with two pages of instructions

 9 that go along with them.  It doesn't look like this, although

10 it may have the same information generally as what this shows.

11 So that's why in terms of what Mr. Richey had said with respect

12 to knowledge, foundation, about how this document looks as to

13 compared to what a bank may generate, she did testify the bank

14 has only done electronic transactions of these types since

15 November of 2004 or something -- sometime after -- or 2005,

16 something fairly recently.  And certainly, I think beyond the

17 time of all these documents that we have here, all these would

18 have been created some other way, presumably based on what

19 she's testified about so far, from what I've been able to glean

20 so far.

21 THE COURT:  You can have a standing objection.  And I

22 will hear from the witness.  And as long as the foundation is

23 laid, she can testify about the documents.

24 MS. HELDMYER:  Yes, Your Honor.

25 THE COURT:  Ms. Heldmyer, when I'm speaking, you're
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 2 I'm saying or you don't understand what I'm saying.

 3 MS. HELDMYER:  No, no, Your Honor.  That's not why I

 4 was shaking my head.  I was shaking because I was disagreeing

 5 with what Mr. Barringer was saying.  It was the same problem

 6 that we were talking about at the bench.  Mr. Barringer is

 7 assuming that these are AmSouth Bank documents, and he was

 8 talking about the computer-generated documents that -- and

 9 they've only been doing it since 2004, and that's all

10 irrelevant, because these are not AmSouth Bank documents.  I

11 was just a little frustrated because I thought they were clear

12 on that these aren't AmSouth documents.  It doesn't make any

13 difference whether AmSouth was generating them by hand or by

14 computer starting in 2004.

15 THE COURT:  I agree with you, and it doesn't make a

16 difference, but what -- my concern, the reason I ask about the

17 foundation is, and you know this, you can't just put any

18 witness on the witness stand to testify and explain and

19 interpret an IRS document just because it's an IRS document.

20 MS. HELDMYER:  I understand.

21 THE COURT:  The person who testifies about the

22 document has to have some knowledge and source of knowledge

23 about the document.  

24 MS. HELDMYER:  Understood, Your Honor.

25 THE COURT:  It is authentic, there is no question
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 2 MS. HELDMYER:  No question, Your Honor, and I don't

 3 disagree with the Court at all.  I'm just getting a little

 4 frustrated is all.

 5 THE COURT:  Okay.  I've made my ruling.  Mr. Richey,

 6 and, Mr. Barringer, you have a standing objection.

 7 MR. BARRINGER:  Okay.  Thank you, Your Honor. 

 8 MR. RICHEY:  And then one other quick thing.  Counsel

 9 mentioned, and I believe this is in regards to STR-155B, that

10 will be offered, and counsel stated that this is going to be

11 used to show that my client removed the money so that the

12 government wouldn't levy or seize it.  And I would remind the

13 Court that this is likely going to become quite an issue when

14 the agent takes the stand, that at this time the government did

15 not have a levy or a seizure or an assessment.

16 THE COURT:  What did they have?

17 MR. RICHEY:  They had a warrant to go into the

18 property and seize things there.

19 THE COURT:  All right.  I thought -- I thought that as

20 to that document, it was -- is this 215A and B that we're

21 talking about?

22 MR. RICHEY:  155B, I believe.

23 THE COURT:  155B.  Is this the $35,000 cash

24 withdrawal?  Is that what this is about?

25 MS. HELDMYER:  Yes, Your Honor.  That's what 155B is,
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 2 the warrant.

 3 MR. RICHEY:  This will be extremely prejudicial to my

 4 client if the government does not have an assessment, a levy or

 5 a seizure and they are making these allegations.

 6 THE COURT:  I'm going to allow the document in, and

 7 this witness can testify what the document is, and then we'll

 8 argue at 5:30 about whether the agent can testify.  Are we

 9 going to get to the agent this afternoon?

10 MS. HELDMYER:  We most likely will, Your Honor.

11 Unless they have an hour of cross-examination for Ms. Dyson, we

12 probably will.

13 THE COURT:  Because you certainly have other

14 information and questions for the agent other than related to

15 STR-155B, I hope, that we can deal with to keep us busy until

16 5:30.

17 MS. HELDMYER:  I think we can stay busy until 5:30,

18 Your Honor.

19 THE COURT:  All right.

20 MS. HELDMYER:  May I do one more thing?  I apologize.

21 THE COURT:  Out of fairness, yes.

22 MS. HELDMYER:  This is hopefully to speed things up.

23 During the break, the defense has agreed to allow in without

24 challenging the authenticity of certain AmSouth Bank records

25 that I was going to have to go through with Ms. Dyson as the
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 2 THE COURT:  Thank you.

 3 MS. HELDMYER:  But now I will not have to.  If I can

 4 just list those exhibit numbers so that we can all be clear on

 5 what will come in without custodian.  INC-86D.  INC-89B, as in

 6 boy.  STR-155C.  INC-90B, as in boy.  INC-86E.

 7 THE COURT:  Is this IN, as in Nancy?

 8 MS. HELDMYER:  INC, actually short for income, but,

 9 yes, INC.  So I will not be asking Ms. Dyson about those

10 particular documents.  I'll save them for a different time.

11 MR. BARRINGER:  Could you read it so I can make sure I

12 catch up?

13 THE COURT:  Yes.  INC-86D.  INC-89B, as in boy.

14 STR-155C.  INC-90B, as in boy.  INC-86E, as in echo.  And then

15 for the record, let me go ahead and admit STR-152A through E,

16 153A through D, 154A and B, and 155A and B.

17 MR. RICHEY:  Just for clarification, they are

18 admitted, but you're not questioning this witness regarding

19 these?

20 MS. HELDMYER:  May I address him directly, Your Honor?

21 THE COURT:  The understanding, Mr. Richey, is that she

22 is going to question -- I haven't told her she couldn't

23 question about the document.  I don't think she's going to ask

24 this witness anything about the warrant or the seizure or

25 anything like that.
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 2 ask her about those documents that I just read off either,

 3 because I was only going to ask about those as custodian for

 4 AmSouth Bank, and now I won't have to do that.  So I'm only

 5 going to finish up with the CTRs and be done with this witness.

 6 I can provide the defense with what we're going to be starting

 7 off with Agent Schneider.

 8 THE COURT:  Can I bring the jury in?

 9 MS. HELDMYER:  Do you want Ms. Dyson in, too?

10 THE COURT:  Yes.

11 MS. HELDMYER:  I apologize, Your Honor.  I didn't mean

12 to be disrespectful to the Court.

13 THE COURT:  I understand.

14 (Jury present.)

15 THE COURT:  Ladies and gentlemen, we all apologize for

16 this delay, and I can assure you that no one in the courtroom

17 wants to waste your time.  I'm also sure that you can

18 appreciate that in a trial that is two weeks in length, that

19 there are quite a few exhibits that the attorneys seek to admit

20 and have to be aware of and knowledgeable about, and sometimes

21 the issues just don't come up with with respect to those

22 exhibits until a witness is actually on the stand testifying or

23 ready to testify about the exhibit.  But we all do appreciate

24 your patience very much.

25 Ms. Dyson, you're still under oath, ma'am.
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 1 THE WITNESS:  Yes, ma'am. 3 : 4 1 P M

 2 THE COURT:  Ms. Heldmyer, you may proceed.

 3 MS. HELDMYER:  Thank you, Your Honor.

 4 BY MS. HELDMYER: 

 5 Q. Ms.  Dyson, we were talking about CTRs, correct?

 6 A. Yes.

 7 Q. All right.  And you -- if you will remind us what your

 8 involvement or your knowledge of CTRs is, please.

 9 A. Again, I train all new-coming employees and oversee that

10 process in the branches.

11 Q. Okay.  Can you explain to us some other events -- other

12 types of events that would trigger the filing of a CTR other

13 than just, for example, someone coming in, taking a -- cashing

14 a check for $15,000, say, and walking out?

15 A. It could be someone coming in depositing, of course, cash

16 over $10,000.  It could be someone coming in at one point

17 during the day and either cashing or depositing an item that's

18 $5,000 and then coming in again the same day and doing another

19 transaction that would put the limit over $10,000.

20 Q. What kind of time frame are we talking about that more than

21 one transaction totaling $10,000 would trigger a CTR?

22 A. We have a 2 o'clock cutoff.  So all of our transactions are

23 processed on a 2 o'clock cutoff process in time.  Anything

24 before 2:00 is one business day.  Anything after 2:00 is

25 another business day.
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 2 to more than $10,000 in a 24-hour period would trigger a CTR?

 3 A. It could, yes.  We have a -- our system actually prompts us

 4 to do that now.  So if somebody came in before 2:00 and it was

 5 with a certain account or tax ID number and then came in after

 6 2:00 and that transaction went over the $10,000 limit, then our

 7 system would come back with a prompt requiring us to complete

 8 the currency transaction report.

 9 Q. What if the two transactions happened that took place on

10 the same day that ordinarily would trigger a CTR, but one

11 happened before 2 o'clock and one happened after 2 o'clock?  

12 A. That would show upon a report that comes to our back office

13 department where they would in turn let us know if we needed to

14 complete a currency transaction report.

15 Q. What if it's two different people that come in, what about

16 two different people's transactions would trigger a report?  

17 A. If it's tied to the same account number, tax ID number, of

18 course, any amount of people could come in transacting business

19 on their behalf.

20 Q. When you're talking -- I'm sorry.

21 A. We would still complete a transaction report in that case.

22 Q. When you talk about a tax ID number, what are you talking

23 about?

24 A. Either on a business tax ID number or a person, a Social

25 Security number.
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 2 checks of $6,000 apiece and that cash came from the same

 3 account, would that trigger?

 4 A. It would trigger a report.  We would file it in the branch.

 5 It then gets transmitted to our back office department, and

 6 they decide whether or not it's reportable and send it on to

 7 the IRS.

 8 Q. What about one person who cashes two $6,000 checks in

 9 24 hours on two different accounts, what would happen there?

10 A. We would still complete a currency transaction report.

11 Q. Okay.  Now, are you familiar with what currency transaction

12 reports look like?

13 A. Yes.

14 Q. And have you ever seen the currency transaction reports in

15 the format that they come from the Internal Revenue Service

16 after they are -- after they are reported by AmSouth Bank?

17 A. Yes.

18 Q. Let me show you what's been admitted into evidence as

19 STR-152B.  Are you familiar with this format?

20 A. Yes.

21 Q. Are you familiar with what the terms and words and parts,

22 et cetera, on this form, what they mean, what kind of

23 information it portrays?

24 A. Yes.

25 Q. It says this is a facsimile generated from a computer store
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 1 data, and then it says -- it has a form number up here.  Are 3 : 4 5 P M

 2 you familiar with that form number?  It says 4789, if you can't

 3 read it.

 4 A. Yes.

 5 Q. What is a Form 4789?

 6 A. It is a currency transaction report.

 7 Q. Okay.  It says October of 1995 up there in the corner.

 8 What is that date?

 9 A. It is a revision of the form.

10 Q. Okay.  So does that mean this form has been in existence

11 since 1995?

12 A. Yes.

13 Q. All right.  Can you walk us through this particular report

14 and tell us what these sections -- what these sections mean?

15 A. Yes.  Starting with part one, basically is going to be the

16 person who is involved in the transaction.  That would be their

17 own personal information.  Section A, person on whose behalf

18 the transaction was conducted.  This is going to be either the

19 person themself or the business.  A lot of times we have people

20 that would come in making deposits on behalf of their business.

21 That's why there is a difference there.  Section B is the

22 individual conducting the transaction.  Right below that, I

23 guess items 15 through 25 is going to be that person's

24 particular information, their name, address, ID, Social

25 Security number.  Reasons, Section B would be blank or
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 2 was and how it came into the bank.  And then -- excuse me --

 3 part three is the amount and type of the transaction.  Of

 4 course, it's going to say whether it's a cash-in or cash-out

 5 transaction.  The date the transaction was conducted.

 6 Q. I'm sorry.  Are we talking about part two?

 7 A. Yes.  I'm sorry.

 8 Q. Okay.

 9 A. What type of transaction it was, whether it was foreign

10 currency, a wire transfer, whether it was an item cashed or

11 deposited.  And then it also details the account numbers that

12 would be affected by that transaction.  Part three is actually

13 the financial institution where the transaction took place, and

14 it would list that bank's information.

15 Q. All right.  Let's go back to the top of this particular

16 document.  And tell us what information we can glean from this

17 document.

18 A. Basically that this was a currency transaction report

19 completed on the business, CSE Enterprises.  Section B, it was

20 blank because it's a multiple transaction.  To us that would

21 mean somebody came into the bank to conduct multiple

22 transactions.  One of those transactions would trigger the

23 currency transaction report.  And then it was a $15,000 item on

24 November 12, 2002, and it was an item that was cash.

25 Negotiable instrument to us would mean some sort of official



Dyson - Direct    238
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 2 Q. Official check, what is that?

 3 A. Just a check, a negotiated check transaction.

 4 Q. Any kind of a check on someone's account?

 5 A. Yes.

 6 Q. Okay.  When it says multiple transactions, what does that

 7 mean?

 8 A. It just means that that particular -- the item that came in

 9 that would prompt the currency transaction report would also

10 include some other type of -- they may have come in and

11 deposited -- or made two deposits and then cashed this check.

12 The check was the item that prompted the CTR.

13 Q. STR-152C, as in cat.  And now that we know how to read

14 these, can you just kind of explain what the transaction was

15 about here?

16 A. Again, a currency transaction report for CSE Enterprises.

17 It was a cash-out transaction for 19,200 on June 13, also an

18 item that was cashed.

19 Q. And do we have multiple transactions here?

20 A. Yes.

21 Q. Now, in a multiple transaction, does it have to be the same

22 person?

23 A. It does not.

24 Q. Does it have to have happened at once or could that have

25 happened with two or more transactions within that 24-hour
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 2 A. It could have happened two or more transactions.

 3 Q. STR-152D, as in dog.  Same questions.

 4 A. Yes.  Again, CTR completed for CSE Enterprises.  This was a

 5 check cashed for 10,100 on August 2nd, 2002, again, in some

 6 sort of multiple transaction.

 7 Q. STR-152E.  Same questions.

 8 A. Again, another CTR reported for the business, an item

 9 cashed for 13,600 on March 12, 2002, and a multiple transaction

10 form.

11 Q. And let me ask you on this particular form -- I believe

12 they are the same for all of these forms.  The information down

13 here, part three, what do you understand from that section?

14 A. This would let us know exactly what location those

15 transactions were conducted at.

16 Q. And here?

17 A. This one was actually at our Cordova location on 5100 North

18 9th Avenue.

19 Q. STR-153B.  Same questions.

20 A. This was also a CTR completed on the business.  This one

21 was actually negotiated by Jo Hovind.  It was an item that was

22 cashed for 19,000 on December 12, 2000.

23 Q. Okay. 

24 A. This was a check that was cashed.

25 Q. And 153C -- STR-153C.  Same questions.
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 1 A. Again, another currency transaction report completed for 3 : 5 1 P M

 2 the business.  It was conducted by Jo Hovind, a check that was

 3 cashed for $10,588, December 12, 2001.

 4 Q. 153D. 

 5 A. Another currency transaction reporting for the business,

 6 conducted by Jo Hovind, check cashed for 10,100 on March 1st,

 7 2002.

 8 Q. Now, when it has a name here instead of it being blank,

 9 does that have some impact on what information is up here?

10 A. No.  That means that the person actually came in to conduct

11 that transaction.

12 Q. Now, if it's blank, does that mean -- what does that mean

13 in terms of who actually conducted the transaction?

14 A. It lets us know how the transaction was brought into the

15 bank, whether it was, again, in a multiple transaction or if

16 somebody actually brought that in.

17 Q. If it's left blank, though, what can you tell from that?

18 A. Then somebody would have brought that in and conducted that

19 transaction.

20 Q. STR-154B.  Same questions.

21 A. Another currency transaction report completed for the

22 business, conducted by Jo Hovind.  This was an item that was

23 cashed, $15,000 on December 20th, 1999.  Also -- oh, I'm sorry.

24 Excuse me.  There was a deposit -- a deposit or withdrawal made

25 on December 20th, 1999 for $15,000.
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 2 instrument cash and deposit withdrawal?

 3 A. The deposit withdrawal could mean it was a withdrawal that

 4 was actually made from that particular account number that was

 5 listed on 35, instead of just an item that was cashed.

 6 Q. Okay.  STR-155B.  Same questions.

 7 A. Okay.  This would have been a currency transaction report

 8 completed for Creation Science Evangelism Ministry -- Ministry.

 9 This was conducted by Kent Hovind.  This would have been an

10 item that was cashed for $35,000 on April 14, 2004.

11 Q. The name of the financial institution here?

12 A. This would be Regions Financial Corporation at their main

13 office.

14 MS. HELDMYER:  All right.  Thank you very much.  I

15 have no further questions, Your Honor.

16 THE COURT:  Mr. Richey.

17 MR. RICHEY:  Yes, Your Honor.

18 CROSS-EXAMINATION 

19 BY MR. RICHEY: 

20 Q. Good afternoon, Ms. Dyson.

21 A. Hi.

22 Q. My name is Alan Richey.  I represent Kent Hovind.

23 Are you aware of what the charges are in this case?

24 A. Yes.

25 Q. And what's your understanding of it?
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 1 MS. HELDMYER:  Objection, relevance, Your Honor. 3 : 5 5 P M

 2 THE COURT:  Overruled.

 3 THE WITNESS:  Failure to pay taxes and structuring.

 4 BY MR. RICHEY: 

 5 Q. And structuring?  And can you tell me -- are you familiar

 6 with all the requirements of the currency transaction report?

 7 A. Yes.

 8 Q. You're familiar with every requirement of it?

 9 A. Relative to our jobs, yes.

10 Q. Okay.  And you stated previously in your testimony that

11 since October 2004, the CTRs had been prepared electronically;

12 is that correct?

13 A. Right.

14 Q. And that this shows a form -- for example, looking at

15 Exhibit STR-152B, this shows the Form 4789; is that correct?

16 A. Yes.

17 Q. Okay.  And you're familiar with the Form 4789?

18 A. Yes.

19 Q. Okay.  And you said that since October 2004, the form or

20 the currency transaction report is prepared electronically; is

21 that correct?

22 A. Right.

23 Q. Is that still the Form 4789 that's prepared electronically?

24 A. I don't know what the form number is for it now.

25 Q. Okay.  So it could be a different form now?
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 1 A. It could be a different form number for a currency 3 : 5 6 P M

 2 transaction report since our automation.

 3 Q. Okay.  But prior to the automation, how did you prepare

 4 these forms?

 5 A. Basically, if it was required to be completed, the branches

 6 would actually complete that, and then they would have to send

 7 those forms to our back office department.

 8 Q. You said -- I missed who you said would prepare them?

 9 A. Our branches.

10 Q. Oh, the branches.  So the individual who -- or the employee

11 there -- the bank employee who handled the transaction, would

12 they get the form and prepare it?

13 A. They would complete the form and submit it to our back

14 office department.

15 Q. Was it a paper form?

16 A. It was.

17 Q. It looked exactly like this?

18 A. It was a little bit different format.

19 Q. But it was a Form 4789?

20 A. As we know it, yes.

21 Q. Okay.  Was it two pages?

22 A. No.

23 Q. It wasn't?  It was only one page?

24 A. Right.

25 Q. You're certain of that?
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 1 A. As far as I recall, yes. 3 : 5 7 P M

 2 Q. Okay.  You stated that this here indicates that it was

 3 revised in October 1995; is that correct?

 4 A. Right.

 5 Q. And do you know whether Form 4789, if that is only valid

 6 for three years --

 7 A. No, I can't say that.

 8 Q. -- before it could be revised?

 9 A. I don't know that.

10 Q. You don't know that?

11 Are you familiar with the Paperwork Reduction Act at all?

12 MS. HELDMYER:  Objection, Your Honor, relevance.

13 THE COURT:  Sustained.

14 BY MR. RICHEY: 

15 Q. You're aware of a reporting requirement by the government,

16 right?

17 A. Correct.

18 Q. By the IRS?

19 A. Correct.

20 Q. So are you required by law to report currency transactions

21 over $10,000?

22 A. Yes, we are.

23 Q. Now, is it 10,000 or is it over 10,000?

24 A. It's 10,000 and over.

25 Q. So a transaction of 10,000, by law, then, requires you to
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 1 report? 3 : 5 8 P M

 2 A. Right.

 3 Q. Correct?

 4 And does this form, 4789, is that something that the bank

 5 prepares or -- not -- okay -- let me strike that.

 6 Is the Form 4789, is that something that's prepared by the

 7 government as far as the actual paper or does the bank actually

 8 make the form?

 9 A. We do not make the form.  It comes to us in an automated

10 form now.  We're required to complete it and send it on its

11 way.

12 Q. Okay.  And I'm not sure if you're aware, but you had

13 mentioned that you knew that this case dealt with structuring?

14 A. Uh-huh.

15 Q. And are you aware that the charges regarding structuring

16 deal with July 20, 2001 up through August 9, 2002?

17 A. No, I'm not familiar with the dates.

18 Q. Okay.  So during that time period, though, from July of

19 2001 until August of 2002, you would not have had the

20 electronic format, would you?

21 A. No.

22 Q. Okay.  So that would have been the paper form that you

23 prepared?

24 A. Right.

25 Q. Did you ever prepare a paper form?
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 2 Q. Okay.  So you're aware of how to fill one out?

 3 A. Yes.

 4 Q. Okay.  And you said that the paper was already there, so

 5 the bank didn't print it out.  Did they have it in their

 6 computer so they would just print out the form?

 7 A. It was in our computer.

 8 Q. The Form 4789, prior to 2004?

 9 A. Right.

10 Q. And how did you get that software?  Is that something

11 that --

12 A. Our compliance department actually has developed a program,

13 and it's loaded into our processing system.

14 Q. Okay.  So let me just make a comparison, if you will, if

15 you can tell me if it's the same.  You're aware that, like the

16 Form 1040, the government prepares that, right?

17 A. Right.

18 Q. Okay.  Would that be the same for the Form 4789, the

19 government prepares that form?

20 A. I would only have to assume.  I don't know that for sure.

21 We don't refer to it as a Form 4789.  We refer to it as a

22 currency transaction report.

23 Q. Okay.  Now, the currency transaction report lists

24 information that you're required by law to supply to the IRS,

25 right?
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 2 Q. And are you aware of any provision -- well, let me ask

 3 this:  What would happen if you had a transaction over $10,000

 4 and you didn't report it?

 5 A. We would be fined.

 6 Q. By the government?

 7 A. Our compliance department would not allow us to do that,

 8 first of all.  We have many checks and balances in place to

 9 catch that for us.  If we did, yes, we could be fined as an

10 institution.

11 Q. So you make sure that you don't get fined?  You don't want

12 to be fined, right?

13 A. Well, as an institution, no.

14 Q. So you have checks and balances to ensure that that doesn't

15 happen?

16 A. Right.

17 Q. And the government could fine you if you didn't report?

18 A. Right.

19 Q. Now, isn't it true that the government requires the bank to

20 fill it out and not the customer that comes in?

21 A. Correct.

22 Q. Okay.  So when the customer comes in, you never have given

23 them the form and said, here, you need to fill this out or

24 we're going to be fined, right?

25 A. No, we don't say that.
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 1 Q. Did you even tell the customer if they come in -- do you 4 : 0 3 P M

 2 even tell them, well, that's a transaction 10,000 or more, so

 3 we have to fill out a currency transaction report?

 4 A. We can.

 5 Q. You do?

 6 A. We can.

 7 Q. You can?

 8 A. We can.

 9 Q. Do you do it on a regular basis?

10 A. Yes, we do.

11 Q. Do you know if you've done it with these?

12 A. I can't say we've done it with them particularly.

13 Q. Have you ever handled a transaction with either of them?

14 A. No.

15 Q. What happens if you don't tell them you're going to file a

16 currency transaction report, anything?

17 A. Nothing.

18 Q. You're not obligated to tell them?

19 A. No, we're not.

20 THE COURT:  Ms. Dyson, could you move a little closer

21 to the microphone?

22 THE WITNESS:  Yes.  I'm sorry.

23 THE COURT:  Thank you.

24 BY MR. RICHEY: 

25 Q. Now, is there any way that you could -- if there was a



Dyson - Cross/Richey    249
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 2 transaction of 10,000 or more, is there any way that it would

 3 accidentally trigger the filing of a CTR, or that's mandatory?

 4 A. No.

 5 Q. So it wouldn't be an accident that a CTR would be filed?

 6 A. No.

 7 Q. It's something that you would make sure was done?

 8 A. Yes.

 9 Q. And you were talking about the cutoff dates at 2 p.m.  Do

10 you have anything posted that says any transaction after 2 p.m.

11 will be reported on a currency transaction report the following

12 day, if you have a transaction the next day?

13 A. Our funds availability policy is posted where it says all

14 transactions posted before 2:00 will be posted on that business

15 day.  Anything after 2:00 would be reported the next day.  It

16 does not reference completing a CTR.

17 Q. Okay.  So that's -- for example, if I were to come in to

18 the bank with a check for $30,000 after 2 p.m. and tried to

19 deposit in my account, the bank would say, well, you can't have

20 the funds available until tomorrow?

21 A. Correct.

22 Q. Now, you said that if there is a transaction of 10,000 or

23 greater, that it triggers -- it prompts -- that the system

24 prompts the reporting.  Was that the case prior to the

25 electronic filing?
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 2 Q. So how would you know before October 2004 that you had to

 3 file one?

 4 A. Because our employees are trained to detect those

 5 transactions.  We also have certain reports that are submitted

 6 to us that would also let us know we have to complete those.

 7 Q. Okay.  So -- and you said you did the training.  What kind

 8 of training do you give them?

 9 A. We have -- all new hires are subject to a two-hour training

10 course relative to compliance and the Bank Secrecy Act.  All

11 employees are required to attend an annual training that we

12 conduct.  They also have many hours on the computer training as

13 well.

14 Q. Okay.  You say pursuant to the Bank Secrecy Act.  What is

15 that?

16 A. It is -- the Bank Secrecy Act really requires financial

17 institutions to record and report certain transactions and also

18 to report suspicious activity.

19 Q. Okay.  So just for clarification, the Bank Secrecy Act,

20 that's an act of Congress?

21 A. It's an act of the government and what we're regulated by.

22 Q. So that would be the federal government or the state

23 government?

24 A. I believe the federal government.

25 Q. So Congress passed a law saying that you have to file these
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 2 A. I believe it's the Bank Secrecy Act, and part of their

 3 government that says currency transaction reports have to be

 4 filed, and I believe that it ties back into the Patriot Act.

 5 Q. And the Patriot Act was passed after 9/11?

 6 A. Correct.

 7 Q. So did you have different procedures in place prior to the

 8 Patriot Act?

 9 A. No.

10 Q. And that was -- no, you didn't have different procedures?

11 A. No.  We've always been required to report certain

12 transactions.  After the Patriot Act was enacted, we just have

13 a broader scope of responsibility in that.

14 Q. Okay.  So you said that there were certain transactions,

15 10,000 or more, or you said suspicious activity.  What do you

16 mean by suspicious activity?

17 A. It can be anything.  And we don't actually file anything

18 with that.  We just report to our compliance department if

19 something is suspicious to us.  They make the determination

20 whether or not to file.

21 Q. Okay.  And for suspicious activity, could that be anything

22 over 10,000 or 3,000?

23 A. It doesn't necessarily have to be anything related to that.

24 It could be somebody that we find to be acting suspiciously in

25 the bank, a certain transaction or encounter that makes us feel
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 2 to file a suspicious activity report on it.

 3 Q. Okay.  But the suspicious activity report, is that still

 4 Form 4789?

 5 A. No.  I don't have that for sure.  I believe that's a

 6 different form.

 7 Q. Okay.  Now, you're required to file the Form 4789 if it's

 8 10,000 or more.  Can you file if it's a lesser amount?

 9 A. No.

10 Q. No?

11 A. We would not.

12 Q. Could you?

13 A. I'm not aware that we could.

14 Q. So if someone came in and had a transaction of 9,500, then

15 you couldn't file it?

16 A. I don't know that we could in the branch.  Maybe our

17 compliance department could.  I can't speak to that.

18 Q. So it could be that the transaction occurs, and then the

19 compliance department is notified, and they decide if they want

20 to file a CTR?

21 A. They could.

22 Q. And have you worked back in compliance at all?

23 A. No.

24 Q. So do you know what they may look at --

25 A. No.
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 2 We will look again at 152B.  It says part A, persons

 3 involved in transactions.  So that refers to both A and B; is

 4 that correct?

 5 A. It could, a person on whose behalf the transaction was

 6 conducted.  So it was conducted on behalf of the business.  If

 7 section B is blank, then that would mean somebody would

 8 actually come in and do that, would handle the transaction on

 9 behalf of the business.

10 Q. Okay.  So in this case the transaction was a cash-out.

11 What does that mean?

12 A. It would mean that cash was taken out at the bank.

13 Q. Okay.  So could it have been -- do you know who took the

14 money out?

15 A. If you could lower the paper a little bit, I can read the

16 transaction report.

17 Q. Let me try this.  Does that help you?

18 A. Yeah.  This doesn't really say who conducted the

19 transaction, just that it was an item that was cashed out on

20 the business.

21 Q. Okay.  When you say the person who conducted, like here it

22 says conducted unknown behalf.  What does that mean?

23 A. Typically -- well, we typically see that more if it's a

24 person and not a business.  If I came in and withdrew money out

25 of my account or deposit money in my account, then that box
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 2 Q. Now, it says here negotiable instrument, cash.  That meant

 3 that someone brought a check in and cashed it?

 4 A. Correct.

 5 Q. And when people typically come in and cash a check, do you

 6 ask for their ID?

 7 A. Yes, we do.

 8 Q. And, again, is that information that would typically be put

 9 here in what we see as 15 through 18?

10 A. Well, yes, if it's somebody other than the business.

11 Q. So this one, because this is not filled out, then you're

12 assuming that someone came in for the business and cashed a

13 check?

14 A. No.  If it was somebody that came in other than somebody

15 that signs on the business, then section 15 through 25 would

16 have been completed.

17 Q. Okay.  So then they brought in a check.  Do you know what

18 the negotiable instrument was?

19 A. No.

20 Q. You don't know if it was a check from this company or if it

21 was some other check?

22 A. No.

23 Q. For example, if the company -- if CSE Enterprises was

24 issued a check by some other company or by an individual, let's

25 say I wrote out a check to CSE, and they brought that in and
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 1 cashed it and took the cash instead of depositing it into their 4 : 1 3 P M

 2 account, could that be what happened here?

 3 A. It could be.

 4 Q. Or could it also be a check written on CSE's account, and

 5 it was just cashed?

 6 A. It could be.

 7 Q. Okay.  So it could be either of those.

 8 And then down here -- I'm sorry, number -- now, this lists

 9 the bank and where the bank was located.  What is this, MICR

10 number?

11 A. That would be the MICR number, which would be a routing and

12 transit number.

13 Q. And what significance does that have?

14 A. That would be the routing and transit number of the bank.

15 That's the bank's identifying information where the transaction

16 was actually conducted.

17 Q. And it says APP sig.  What does that mean?

18 A. Application signature present.  That information would

19 actually be a contact in our Birmingham location.

20 Q. Okay.  So signature present.  Does that mean -- I still

21 don't understand.  What does that mean?

22 A. That would be a contact in our back office department that

23 would handle the actual electronic filing or filing of the

24 CTRs.

25 Q. Okay.  So back in the time period we're looking at, 2001,
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 1 2002, when CTRs were prepared, then someone would have actually 4 : 1 4 P M

 2 signed it?

 3 A. Yes.

 4 Q. Pen signed it?  Okay.  But now that it's electronic,

 5 obviously there is no hand signature.  So if any currency

 6 transaction reports occurred back in the time period we're

 7 looking at, 2001, 2002, then an actual employee would have

 8 signed that transaction report, correct?

 9 A. No, no.  We would not have signed it in the branch.

10 Q. Where would it have been signed?

11 A. We would have completed the form and sent it on to our back

12 office department, and they would have taken care of submitting

13 it.

14 Q. Okay.  So, for example, in this case, it is November 2002,

15 Jo Baggett, would that be -- have been the person who signed

16 it?

17 A. I would only have to assume that.  I don't know that for

18 sure.

19 Q. Okay.  Do you know if the bank keeps those forms?

20 A. The currency transaction reports, yes, they do.

21 Q. So back in the time period of 2001, 2002, the bank would

22 still have those?

23 A. They should, yes.

24 Q. So they just send a copy to the IRS?  Is that how --

25 A. I'm not sure how they transmitted it to them.
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 1 Q. Now, you stated that in some of these, for example -- well, 4 : 1 6 P M

 2 the same one, 152B, it indicates multiple transactions, and

 3 you -- I believe you said that there was one transaction that

 4 was 15,000 that would trigger the CTR, but then there were

 5 other transactions that occurred as well?

 6 A. There could have been, yes.  Typically, that's what that

 7 would mean, they had either deposits or other transactions.

 8 Q. Okay.  So you're saying those other transactions would have

 9 been less than 15,000?

10 A. Correct.

11 Q. Less than 10,000?

12 A. I'm sorry.  Less than 10,000.

13 Q. Okay.  Well, because -- I'm sorry.  I'm the one that said

14 15-.  Let's say there were three transactions.  One 15- and

15 another check of 8-, and another check of 2-.  And the one for

16 8- and the one for 2- were deposited, but the one for 15- was

17 cashed.  You would only prepare the one CTR?

18 A. On the transaction that puts it over, yes.  We actually --

19 our systems now actually aggregate cash for us, so we don't

20 have to think about that.  It actually will do the calculations

21 for us.

22 Q. Okay.  And given the scenario that I just told you, back in

23 this time, 2002, if there were those three transactions, one

24 check for 8,000 that was deposited into the account, one check

25 for 2,000 that was deposited into the account, and then one
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 1 check for 15,000 that was cashed, you would only fill out one 4 : 1 7 P M

 2 CTR?

 3 A. Correct.

 4 Q. Now, let me ask you this:  It may sound kind of silly, but

 5 when someone comes in and deposits money into their account,

 6 when does the money become theirs?

 7 A. Once we give them a receipt.

 8 Q. Okay.  And does the bank ever at any time say it's not your

 9 money, it's ours, the bank's money?

10 A. No.

11 Q. Okay.  So if, given this example, they come and deposit

12 $10,000 into their account, and you send -- you would then send

13 a CTR, right?

14 A. If it was cash transaction over 10,000, we would.

15 Q. Okay.  You say if it was over 10,000.  But what if it was

16 10,000?  What if I came in with a check for 10,000 and

17 deposited it?

18 A. If it was check, we would not.  We're only required to

19 report cash transactions in or out.

20 Q. So if it was a check for 100,000, you wouldn't report it?

21 A. No, only if the item was cashed.

22 Q. And then -- so given that scenario, for example, let's look

23 at the next one, STR-152C.  And this one was June 13, 2002,

24 correct?

25 A. Yes.
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 1 Q. So someone came in this day with a check or some kind of 4 : 1 9 P M

 2 negotiable instrument.  There were multiple transactions, and

 3 one of it consisted of a cash for 19,200 that was given.  Could

 4 it have been possible that a check was brought for $100,000,

 5 deposited in, and they only wanted 19,200 back?

 6 A. It could have been.  I mean, we would have to see the

 7 transaction that's associated with the CTR.  It also could have

 8 been three checks that were cashed that went over to 19,200.

 9 Q. So it could have been a check for -- I'm sorry.

10 A. It could be anything.  I mean, it could be anything that

11 goes over the $10,000.  It could have been four checks that

12 equaled 19,200.

13 Q. Okay.  So it's only in dealing with cash that a currency

14 transaction report is made?

15 A. Cash in, cash out or any items that are negotiated for

16 cash.

17 Q. Okay.  So what else would be negotiated for cash?

18 A. You could have a check that's brought in to be cashed.  You

19 could have money orders that are brought in that are cashed.

20 You could have withdrawals from your account that are cash.

21 Q. Okay.  So if the money is then brought in and deposited

22 into the person's account and it's their money, when they come

23 and withdraw it, at any time during that withdrawal does it

24 become the bank's money?

25 A. No.
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 1 Q. It's always the individual's money, right? 4 : 2 1 P M

 2 A. Correct.

 3 Q. Again, referring you to the time period of the charges

 4 here, as I mentioned, they begin in July 20, 2001 through

 5 August 9, 2002, did you see any of these transactions that

 6 occurred during that time?

 7 A. No.

 8 Q. Okay.  This is June 13, 2002, correct?

 9 A. Yes.

10 Q. Is that between July 2001 and August 2002?

11 A. Yes.

12 Q. Okay.  This one here, when did this one occur?

13 A. It looks like August 2nd, 2002.

14 Q. Okay.  So that would be before August 9th, 2002, correct?

15 A. Correct.

16 Q. How about March 12th, 2002, is that in between the time

17 period we're talking about?

18 A. Repeat the time frames again.

19 Q. July 2001 until August 2002.

20 A. Yes.

21 Q. Looking at Government's Exhibit STR-153C, what is the date

22 on this?

23 A. That looks like December 12, 2001.

24 Q. And is that in between July 2001 and August 2002?

25 A. No.
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 1 Q. That's not in between? 4 : 2 4 P M

 2 A. You said July 2001?

 3 Q. And August 2002.

 4 A. July of 2001.  I'm sorry.  Yes.  I'm sorry.

 5 Q. I'm sorry.  I'm not trying to confuse you.

 6 When is the date of this?

 7 A. It looks like March 1st, 2002.

 8 Q. Okay.  And that's between those time periods?

 9 A. Yeah.

10 Q. Do you ever provide copies of the currency transaction

11 report to people when they come in and do the transaction?

12 A. No.

13 Q. Never?

14 A. No, not that I'm familiar with, we don't.

15 Q. So if I came in and did a transaction over that amount and

16 asked for a copy of the CTR, would you provide it?

17 A. We would not at the branch.  We would contact the

18 compliance department.  If they wanted to provide it, that

19 would be up to the, but we don't at the branch.

20 Q. Have you ever had any anyone ask for a copy of a CTR?

21 A. Not me personally, no.  And I've not heard of it in our

22 branches.

23 Q. How long -- how long have you been working with AmSouth?

24 A. I've been with AmSouth for 18 years.

25 Q. Eighteen years.  How long have you been working in training
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 1 new employees regarding CTR requirements? 4 : 2 6 P M

 2 A. For the last three years.

 3 Q. Okay.  And prior to that, how long had you actually been --

 4 how long had you been preparing CTRs?

 5 A. Fifteen years.

 6 Q. So during the whole course of your time there?

 7 A. Pretty much.

 8 Q. So you're pretty familiar with the form?

 9 A. Uh-huh.

10 Q. Okay.

11 MR. RICHEY:  Let me just check my notes, Your Honor.

12 BY MR. RICHEY: 

13 Q. Now, this is a currency transaction report, correct?

14 A. Yes.

15 Q. What if you transferred funds from one account to the

16 other, that wouldn't trigger this, would it?

17 A. Not in a branch, no.

18 Q. When you say not in the branch, you mean it could trigger

19 it back into compliance?

20 A. It depends on how the transaction is processed.  If it's

21 just an internal transfer, no.  If a teller was asked to cash

22 the item out and deposit as cash, then it could be, yes.

23 Q. Okay.  So if I had a checking account and a savings

24 account, and I went in and pulled money out of the savings

25 account that was over 10,000 and then said, okay, now put this
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 1 back in my checking account, then that would be reported? 4 : 2 7 P M

 2 A. Not unless it was requested to be cashed out.  If the

 3 customer asked us to cash that item out and deposit it as cash,

 4 then we would, but otherwise, no, it would not be.

 5 Q. Okay.  I see.  So you would have to actually take the cash

 6 out, hand it to the individual, and then they would hand it

 7 back to you?

 8 A. No.

 9 Q. Or they would just say I want the cash put in?

10 A. Correct.

11 Q. Does that happen very often?

12 A. Yes, it does.

13 Q. It does?

14 A. Yes.

15 MR. RICHEY:  I'll pass the witness, Your Honor.

16 THE COURT:  All right.  Thank you.  Mr. Barringer.

17 MR. BARRINGER:  Thank you, Your Honor.

18 CROSS-EXAMINATION 

19 BY MR. BARRINGER: 

20 Q. Good afternoon, Ms. Dyson.  My name is Jerry Barringer, and

21 I represent Jo Hovind.

22 Are you familiar with Mr. Hovind?

23 A. No.

24 Q. I believe from what I heard you tell Mr. Richey, you had no

25 dealings with either one of the Hovinds; is that correct?
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 1 A. No.  That's correct. 4 : 2 8 P M

 2 Q. Let me go back now to your -- to what you do.  Your job

 3 currently is training for tellers, training for the folks that

 4 work in the bank to assist people?

 5 A. Correct.  I train all the branch employees relative to

 6 compliance, in addition to many other things.  That's just a

 7 small part of what I do.

 8 Q. When you say relative to compliance, can you be a bit more

 9 specific?

10 A. It's very broad.  We train as far as what the Bank Secrecy

11 is, what our requirements are as to that, reporting suspicious

12 activity, how the bank complies with the regulations, that sort

13 of thing, what we're required to do as far as the Office of

14 Foreign Asset Control, what we're required to look for in that,

15 how we process our transactions relative to compliance.  I

16 mean, it's very broad.

17 Q. Would it be -- strike that.

18 With respect to the Bank Secrecy, is that as a result of

19 9/11 and the Patriot Act?

20 A. It is a small part of that.  To give you some history, in

21 October of 2004, we had some changes in our systems where we

22 were, I guess, not reporting the way we should be.  The bank as

23 a whole went in.  We were required to train all our employees

24 and update our system.  So that's where this is coming from.

25 Q. Okay.  And with respect to suspicious activity, again, is
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 1 that a result of 9/11 or is that something that existed before? 4 : 3 0 P M

 2 A. It existed before, but not as extensive as it is now,

 3 though.

 4 Q. Suffice it to say, it's become much more stringent as to

 5 what the bank is required to do as the result of 9/11 for

 6 suspicious activities and reporting things to the IRS?

 7 A. Not necessarily.

 8 Q. Okay.  With respect to suspicious activity, what is it that

 9 you're looking for that triggers suspicious activity?

10 A. It could be a number of things.  As I said before, it could

11 be somebody in our lobby that makes us feel uncomfortable.  It

12 could be somebody that's conducting a transaction that makes us

13 question what they are doing.  It could be somebody asking us

14 about what we're required to report.  It could be several

15 things.  If it makes us feel uncomfortable, we're required to

16 call into a hotline.  They decide whether or not a suspicious

17 activity report is filed.

18 Q. First of all, how long has the hotline been set up?

19 A. It has been in effect since October of 2004.

20 Q. And before October 2004, what would you do?

21 A. We would call the security department.

22 Q. The security department is located in what --

23 A. Birmingham.

24 Q. I'm sorry?

25 A. Birmingham.
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 1 Q. Birmingham.  I'm sorry.  I don't mean to talk over. 4 : 3 1 P M

 2 And you would ask Birmingham what to do?

 3 A. We would relay the circumstances.  They would then decide

 4 what to do.  Once we report it, we're pretty much out of the

 5 picture.

 6 Q. And your initial report, based upon what you just said, is

 7 by telephone versus paper transaction?

 8 A. It could be.  We can have an officer actually -- it depends

 9 on the severity of the situation.  We can have one of the

10 security officers visit one of the branches, wherein they would

11 make a report and submit it to compliance.

12 Q. Where they would actually ask the teller, the assistant who

13 was handling the transaction questions about what occurred in

14 the bank?

15 A. Yes.

16 Q. And with respect to the suspicious activity report, is

17 there a specific form that you fill out that's -- that you

18 either download from your computer or that you have in your

19 bank?

20 A. We don't, not in the branches.  We don't handle that aspect

21 of it.

22 Q. When you say branches, could you be a bit more specific?

23 A. It is any branch location that actually, I guess, witnesses

24 whatever suspicious activity.  We only report it.

25 Q. Okay.  I'll come at this a bit differently.  AmSouth is
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 1 located -- headquartered where? 4 : 3 2 P M

 2 A. In Birmingham.

 3 Q. And everything aside from Birmingham is considered a

 4 branch?

 5 A. A branch location.

 6 Q. So we're not talking about just in Pensacola?

 7 A. Right.

 8 Q. We're talking about wherever AmSouth is, and I'm not from

 9 the South -- I'm assuming the South?

10 A. Correct.

11 Q. Okay.  So how many branches are there that you actually

12 train at?

13 A. At actually only do 12 branches in Pensacola.  In the North

14 Florida area, which is what we represent here locally, it's

15 80-plus branches.

16 Q. Okay.  So based upon what you've just said, you help or you

17 train people in the 12 branches here in Pensacola?

18 A. Well, I train everybody in Pensacola, Pace, Milton,

19 Navarre, Tiger Point.

20 Q. Okay.  We've been talking about -- about some of these

21 exhibits, and you have testified that this is a document that

22 came from the Internal Revenue Service; is that correct?

23 A. That is my understanding.

24 Q. You didn't -- obviously you didn't prepare that document?

25 A. Correct.
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 1 Q. Did you look at the documents that would be effectively 4 : 3 3 P M

 2 behind it, meaning the documents that was generated from

 3 AmSouth, and it was sent to the Internal Revenue Service?

 4 A. No.

 5 Q. So you rely -- what you're looking at then and what you're

 6 able to testify to is what you've seen coming from the Internal

 7 Revenue Service, not what you found in AmSouth's files?

 8 A. I believe they came from AmSouth, but. . .

 9 Q. It's an assumption that you've made, perhaps a legitimate

10 one, but it's an assumption that the documents are the same?

11 A. Right.

12 Q. With respect to the process of -- strike that.

13 With respect to these particular exhibits, did you -- have

14 you at any time taken a look at the actual currency transaction

15 reports that were created that then became these exhibits?

16 A. No.

17 Q. And did you understand what I was -- was I clear enough?

18 A. The transactions that made the CTRs?

19 Q. Yes.

20 A. Yes.

21 Q. Okay.  And with respect to the generation of the CTRs, as I

22 understand it from Mr. Richey's cross, because I wasn't clear

23 on direct, that it's cash out of more than 10,000 or cash in of

24 more than 10,000, are the two things that trigger a CTR?

25 A. Correct.
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 1 Q. And nothing else does that as far as triggering a CTR, is 4 : 3 4 P M

 2 that a fair statement?

 3 A. Correct.  Any cash transaction in or out.

 4 Q. And in multiple transactions, they get it over 10,000

 5 within a 24-hour banking period can also trigger that?

 6 A. Correct.

 7 Q. Meaning that from 2 o'clock this afternoon until 2 o'clock

 8 tomorrow is a 24-hour period is how the bank looks at it?

 9 A. Correct.

10 Q. And if any individual came in and cashed two checks

11 totalling more than 10,000 between them, it would trigger a

12 multiple transaction CTR; is that correct?

13 A. Correct.

14 Q. Okay.  Now, with respect to these particular

15 transactions -- strike that.

16 You raised a different issue a minute ago.  You had said

17 that you had to update substantially your computer programming,

18 your hardware and software, perhaps both, as a result of

19 banking regulators suggesting that you weren't up to date

20 enough?

21 A. Correct.

22 Q. And that was in?  

23 A. October of 2004?

24 Q. October 2004, which was almost exactly the same time that

25 you went to computer versions of these form CTRs?
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 1 A. For the branches. 4 : 3 6 P M

 2 Q. For the branches?

 3 A. Correct.

 4 Q. And you're only speaking for the branches, you don't know

 5 what happened in Birmingham?

 6 A. Correct.

 7 Q. Is that a fair statement?

 8 A. Correct.  I have an idea, but I can't say exactly what

 9 happens.

10 Q. And with respect to the hard copy CTRs that you were using,

11 did you at any time become aware that there had been revisions

12 in the CTRs?

13 A. No.

14 Q. Do you know how often the CTRs are revised?

15 A. No.

16 Q. If I were to show you one that had been revised after the

17 1999 period we're talking about, but before 2004, would you

18 find that that might be something that actually occurred?

19 A. It could be based on the forms and revision.

20 MR. BARRINGER:  Your Honor, may I approach counsel for

21 a minute?

22 THE COURT:  Yes.

23 BY MR. BARRINGER: 

24 Q. Ms. Dyson, I'm going to show you -- 

25 MR. BARRINGER:  And this is not published to the jury,
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 1 Your Honor.   4 : 3 7 P M

 2 BY MR. BARRINGER: 

 3 Q. It's not going to be offered as an exhibit -- a document

 4 right quick.  Does this look like a hard copy CTR form?

 5 A. Yes.

 6 Q. And does it have a different date than October 1995 on it?

 7 A. I can't read that date.

 8 Q. Does that help?

 9 A. It's got a revision of June 1998.

10 Q. Okay.  And so from that can you draw a conclusion that

11 there had been a revised 4789 that came out in 1998?

12 A. Yes.

13 Q. Was the bank using that revised version?

14 A. I can't tell you what version it was.

15 Q. And what we've seen from the exhibits that have come in,

16 we've seen a reference to October of 1995 on those exhibits; is

17 that correct?

18 A. Right.

19 Q. Now, with respect to the -- and this, Your Honor, is

20 STR-152, and it's -- of course, A through E are all attached --

21 and again you've testified both on direct and cross by 

22 Mr. Richey about this particular document -- 

23 MR. BARRINGER:  This is the second page, 152B in

24 particular, Your Honor -- 

25 BY MR. BARRINGER: 
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 1 Q. -- and it talks about multiple transactions; is that 4 : 3 8 P M

 2 correct?

 3 A. Yes.

 4 Q. But do you know from looking at this what those multiple

 5 transactions were?

 6 A. No, only that it was some sort of negotiable instrument

 7 that was cashed.

 8 Q. Somebody cashed more than one or just one?

 9 A. It could be either.

10 Q. And it could be more than one somebody, based upon what you

11 had said, if they had access to the account?

12 A. If it was for the business, yes.

13 Q. Okay.  It doesn't say in here any particular name as to who

14 was in there at that particular time; is that correct?

15 A. That's correct.

16 Q. Okay.  And, again, I'm going to take you to the next page,

17 which is 152C, and it has a date on it.  Is that 7/23 of -- I

18 take that back.  6/13 of 2002; is that correct?

19 A. Yes.

20 Q. And that's up there at No. 28 on the date of the

21 transaction; is that right?

22 A. Say that again.

23 Q. It says -- and I'm looking over your shoulder, but it says

24 28 is the -- I guess I can do that.  Right there.  It shows 

25 No. 28, the date of the transaction?
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 1 A. Correct. 4 : 4 0 P M

 2 MR. BARRINGER:  My apologies, Your Honor.  

 3 BY MR. BARRINGER: 

 4 Q. And it's $19,200, and it says cashed out.  And up above it

 5 says multiple transactions.  But, again, you don't know how

 6 many transactions and, again, you're not sure how many people;

 7 is that right?

 8 A. Well, correct, but typically it would be one person coming

 9 in for the bank -- or the business.

10 Q. In the same locations -- this is 152D, same locations, date

11 of transaction is 8/2/2002, cash out to $10,100.  And, again,

12 it says multiple transactions; is that right?

13 A. Yes.

14 Q. Okay.  It also says has a check.  On this one it says

15 deposits/withdrawals as opposed to negotiable instruments

16 cashed.  What does that mean?

17 A. That could mean the deposit into or withdrawal out of the

18 account number listed on 35.  It would be more than one.

19 Q. When you have negotiable instruments cashed, that means you

20 are coming in with a check and you -- would it be a CSE check?

21 This is CSE Enterprises that was on the account.  Would it be a

22 CSE check that somebody had endorsed on the back and was

23 cashed, would be a negotiable instruments cashed?

24 A. It could be.

25 Q. What else could there be as far as negotiable instruments
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 1 cashed? 4 : 4 1 P M

 2 A. It could be any check that was brought in cashed against

 3 this business account.

 4 Q. As an example, if CSE had written a check to True Value

 5 Hardware for $10,000 and they come in and they cash that, that

 6 would be something that would trigger this on this account?

 7 A. Yes.

 8 Q. Okay.  Now, 152E, again, we're looking at 13,600 cash out.

 9 This one says negotiable instruments cashed.  So it actually

10 shows that somebody came in and cashed a check and it also says

11 multiple transactions; is that right?

12 A. Correct.

13 Q. So a couple of checks got cashed that particular day within

14 that 24-hour period; is that right?

15 A. Correct.

16 Q. But you don't know how many checks?

17 A. No.

18 Q. And you don't know specifically who did it, from this

19 document?

20 A. No.

21 Q. Now, the other documents tell us something different or at

22 least a bit different, and I'm going to take you to -- 

23 MR. BARRINGER:  This would be STR-153A through D, Your

24 Honor -- 

25 BY MR. BARRINGER: 
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 1 Q. I'm going to take you to 152B.  This one is dated 4 : 4 2 P M

 2 12/12/2000; is that correct?

 3 A. Yes.

 4 Q. And the amount of it is 19,000; is that right?

 5 A. Yes.

 6 Q. And this one says negotiable instruments cashed.  Does it

 7 say how many?  It doesn't say up above it multiple

 8 transactions, does it?

 9 A. No.

10 Q. So this was one check that was brought in and cashed, and

11 it says it was cashed by Jo Hovind; is that right?

12 A. Yes.

13 Q. So she came in and cashed just one check for $19,000?

14 A. That's what it would suggest, yes.

15 Q. Do you know whether anybody from the bank ever talked to

16 Mrs. Hovind about cashing checks or the process of cashing

17 checks or how many you should cash?

18 A. I don't know that they did.

19 Q. I'm going to take you to 153C for a moment.  And, again,

20 the date of the transaction of the cash out says 12/12/2001; is

21 that right?

22 A. Yes.

23 Q. And the cash out was 10,588; is that right?

24 A. Yes.

25 Q. And, again, it's negotiable instruments cashed; is that
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 1 correct? 4 : 4 3 P M

 2 A. Right.

 3 Q. But it's not multiple transactions.  So this, again, is one

 4 check being cashed?

 5 A. It could be, yes.

 6 Q. Do you see -- what from this document would tell you it's

 7 anything but that?

 8 A. Nothing would, but I can't say for certain without actually

 9 seeing the item that corresponds with the CTR.

10 Q. Okay.  As an example, it doesn't have a deposit or

11 withdrawal checked there, does it?

12 A. No.

13 Q. And it doesn't up here higher, it doesn't up there say

14 anything about multiple transactions?

15 A. Correct.

16 MR. BARRINGER:  And, again, for purposes of

17 identification, Your Honor, STR-153D.  This is the next page of

18 that document.  

19 BY MR. BARRINGER: 

20 Q. Again, it's Jo Hovind, is that correct, as shown there?

21 A. Yes.

22 Q. And it's 10,100 cashed out; is that correct?

23 A. Yes.

24 Q. Date of transaction, 3/1/2002; is that right?

25 A. Yes.



Dyson - Cross/Barringer    277

 1 Q. And it shows, again, negotiable instruments cashed.  A 4 : 4 4 P M

 2 $10,100 check is cashed, based upon what this document shows to

 3 you?  

 4 A. It could be.

 5 Q. Again, I'll ask the same question I asked on the last page,

 6 is there anything that tells you differently than one check

 7 being cashed?

 8 A. No.  Well -- no.

 9 Q. There are -- specifically these forms are designed to try

10 to give as much information to the Internal Revenue Service as

11 possible?  As an example, if it's multiple transactions, you

12 check that box because it makes it clear that there are several

13 things going on at once; is that right?

14 A. Right.

15 Q. If it's cash deposited, there is a place to check for that;

16 is that correct?

17 A. Right.

18 Q. If there is cash withdrawn, it's actually the same place as

19 the cash deposited, there is a place for that; is that correct?

20 A. Right.

21 Q. And negotiable instruments cashed, which we talked about as

22 being checks drawn to that account -- drawn off that account --

23 let me be specific, checks drawn off that account in some way,

24 shape or form there, is a specific place to check for that; is

25 that correct?
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 2 Q. Here we have, again -- 

 3 MR. BARRINGER:  And, I'm sorry, Your Honor, 154A and

 4 B, STR-154A and B for purposes of identification -- 

 5 BY MR. BARRINGER: 

 6 Q. It shows again Jo Hovind is the individual; is that

 7 correct?

 8 A. Yes.

 9 Q. Cash out is 15,000; is that correct?

10 A. Yes.

11 Q. And it's 12/20 of 1999; is that correct?

12 A. Yes.

13 Q. And in this instance it says deposit or withdrawal.  From

14 that, do you know whether it's one or the other?

15 A. No.

16 Q. There is no way -- you don't circle the one that says

17 deposit or circle the one that says withdrawal, you just check

18 the box?

19 A. Correct.

20 Q. Okay.  It doesn't, however, say that it's a negotiable

21 instrument cashed, does it?

22 A. No.

23 Q. So Mrs. Hovind could have come in and deposited 10,000, or

24 15,000 in this particular incidence, and that would have

25 triggered it.  What would be a withdrawal on this particular --
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 2 A. I'm sorry.  Repeat the question.

 3 Q. Certainly.  And I'll clear this out and make it --

 4 A. Excuse me.

 5 Q. Where I have circled right there -- would a glass of water

 6 help?

 7 A. Please.

 8 THE COURT:  She can't have a glass of water.

 9 Ms. Dyson, you can step outside and get a drink of water, and

10 we'll wait for you.

11 MR. BARRINGER:  Thank you, Your Honor.

12 MS. HELDMYER:  While we're waiting, Your Honor, may we

13 approach regarding scheduling matters?

14 (At the bench:

15 MS. HELDMYER:  You know when I said unless the defense

16 had an hour of cross-examination for this witness, I was only

17 kidding.

18 MR. BARRINGER:  I have almost an hour.

19 THE COURT:  I don't know what we're going to do, and I

20 don't know what we've accomplished, and I'm going to ask you

21 all to tell me at 5:30 what we've done in the last two hours.

22 I don't know.  Anyway --

23 MS. HELDMYER:  I was going to ask the Court if there

24 is any way I could talk the Court into allowing us, when she's

25 finished, to dismiss the jury and do the voluntariness next
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 2 going to take a long time.  I would rather not start him and

 3 start back in the morning.

 4 THE COURT:  We'll do that.  The jury has had a long

 5 day.

 6 MS. HELDMYER:  Thank you, Your Honor.

 7 (Bench conference concluded.)

 8 THE COURT:  All right.  Thank you.

 9 MR. BARRINGER:  Thank you, Your Honor.

10 BY MR. BARRINGER: 

11 Q. And, again, very quickly, this is, again, for purposes of

12 identification, STR-154B, and I circled 34, withdrawals and

13 deposits.  From that -- and I think the question I asked was

14 what would be a withdrawal that triggers this?

15 A. A withdrawal that was relative to the account number on 35,

16 but it could be just coming in and saying I would like to

17 withdraw this out of that particular account.  We have

18 withdrawal forms for that.

19 Q. Okay.  Without you actually using a check?

20 A. Correct.

21 MR. BARRINGER:  Your Honor, I believe that's all I

22 have.  Thank you.

23 THE COURT:  Ms. Heldmyer.

24 MS. HELDMYER:  Thank you, Your Honor.

25 REDIRECT EXAMINATION 
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 2 Q. Are you doing better, Ms. Dyson?

 3 A. Yes.  Sorry.

 4 Q. That's quite all right.

 5 Now, is the CTR designed to give the IRS all of the

 6 information about the transaction?

 7 A. No, just with the reporting information.

 8 Q. Okay.  If you wanted to find out more information about

 9 that particular transaction, who did it, what items were

10 involved, the timing of it, is that possible?

11 A. Yes.

12 Q. How would you go about doing that?

13 A. Well, we in the branch -- excuse me -- if we needed to find

14 that out, we would just go in and order a copy -- excuse me --

15 of all the transactions associated with that.  Excuse me.

16 Q. Items being what kind of items?

17 A. Checks, deposits.  I'm sorry.  Any items that were

18 deposited or checks cashed.

19 Q. Okay.  And finally, you were asked about suspicious

20 activity reports.

21 A. Uh-huh.

22 Q. Are those kinds of documents, are they kept secret within

23 the bank?

24 A. They are not for the branches to see.  We basically report

25 the information.  We're out of the picture after that.  So I
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 2 Q. If an SAR, or suspicious activity report, exists, would you

 3 know about it?

 4 A. No.

 5 MS. HELDMYER:  That's all I have, Your Honor.  Thank

 6 you very much.

 7 THE COURT:  All right.  Ms. Dyson, you may step down.

 8 Ladies and gentlemen, true to my word, I'm going to

 9 let you go earlier today.  And we kept you a little bit longer

10 yesterday, and we'll let you go early today.  I don't foresee

11 that as an indication that you will be kept late tomorrow.  I

12 don't want you to assume that.  We can't tell you what time

13 you'll leave tomorrow, but I can tell you that today.  I can

14 tell you I will let you go home now. 

15 Please remember all of my cautionary words to you as

16 I've said to you now every time you leave the courtroom, and

17 they remain the same.  Those cautionary instructions are:

18 First, please don't discuss the case amongst yourselves tonight

19 as you leave nor tomorrow morning when you arrive.  Also, do

20 not discuss the case at home nor with anyone, friends, family

21 members tonight during this evening recess.  Please avoid any

22 and all news reports of the trial should there be any.  Do not

23 attempt to conduct any research or any inquiry on your own

24 about the matters that you've heard testified to here during

25 the trial.  And also, very important, don't attempt to form any
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 2 the evidence, you've heard the arguments of the attorneys and,

 3 of course, you've received your instructions on the law.

 4 I wish you all a good evening, safe trip home and safe

 5 trip back tomorrow, and we'll see you then.

 6 (Jury out.)

 7 THE COURT:  Would someone like to tell me what is so

 8 important about these CTRs, these reports?  Why have we spent

 9 so much time on them.  Ms. Heldmyer, let me start with the

10 government.  And maybe I just don't understand the charges, and

11 I can be candid about that maybe.  What are these reports going

12 to show for the government?

13 MS. HELDMYER:  Your Honor, the underlying transactions

14 that occurred actually accidentally triggered the CTRs.  What

15 we're going to show is that these are transactions that

16 occurred, along with the other transactions, in the attempt to

17 avoid the CTR requirement.  These were instances where the --

18 where some event occurred that actually did trigger the CTR

19 being filed.  And this shows the jury what happens, the

20 consequences of the $10,000 or over and what exactly it is that

21 the defendants were trying to avoid when they were structuring

22 in those counts that are charged.  Generally, that's what we're

23 trying to prove.

24 THE COURT:  Well, ultimately, you're trying to prove

25 that they structured transactions so as to avoid triggering the
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 2 MS. HELDMYER:  Yes, Your Honor.  There is no

 3 requirement in the law that we show that a CTR was not

 4 triggered, only that the behavior was designed to avoid the

 5 triggering of the CTR.

 6 THE COURT:  So this is, then, to go to the defendants'

 7 knowledge that these reporting requirements exist?

 8 MS. HELDMYER:  Yes, Your Honor, the knowledge that the

 9 reporting requirements exist, and that there were some events

10 that occurred that were unforeseen that did trigger the CTRs.

11 THE COURT:  And I'm not trying to be cute or pick

12 apart anybody's case, but we have spent a great deal of time on

13 these reports today, and I can see the relevance of showing

14 what happens when a $10,000 cash transaction is made -- over

15 $10,000 is made, that it forces the bank to have to file the

16 report that goes to the IRS, and that that's important.  I just

17 don't know why we needed to spend an hour and a half to get

18 that point across or to try to defend against that.

19 Let me ask the defense now why we spent so much time?

20 MR. RICHEY:  Yes, Your Honor, a couple of things.

21 First of all, both the defendants are charged with 45 counts of

22 knowingly and for the purpose of evading the reporting

23 requirements.  And the reporting requirements come from a

24 different section of the code -- of the banking code than what

25 they are charged under.  Plus, there's regulations that require
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 2 THE COURT:  Mr. Richey, that is not something this

 3 jury is going to ever be permitted to decide.

 4 MR. RICHEY:  They have to decide whether they

 5 knowingly and for the purpose of evading.  Now, there's a

 6 couple of things.  First of all, counsel has twice just now

 7 said avoid.  There is a clear difference between avoid and

 8 evade, and the statute requires an evasion.

 9 THE COURT:  Okay.

10 MR. RICHEY:  Second of all, counsel just said now and

11 prior to this witness' testimony that they accidentally

12 triggered, but this witness testified that they cannot be

13 triggered on accident.  The government has a number of theories

14 out there as to how the defendants have knowingly and for the

15 purpose of evading these reporting requirements structured

16 these things.  And so there is a number of theories that the

17 government has set out that need to be dealt with, that this is

18 a witness --

19 THE COURT:  I don't disagree with you, Mr. Richey, and

20 you're going to be able to certainly present your defense, and

21 you can cross-examine the government witnesses, but I don't

22 think that we're going to prove anything about their intent

23 through this witness.  This witness was just here to talk about

24 the forms and explain what the forms were, but we spent almost

25 two hours with her on the witness stand talking to her about
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 2 a change was made in the form and the wrong form was sent to

 3 the IRS.  That has nothing to do with the intent of the Hovinds

 4 here.

 5 MR. RICHEY:  Your Honor, with all due respect, in our

 6 motion to dismiss, the Paperwork Reduction Act provides a

 7 complete bar --

 8 THE COURT:  Okay.  Mr. Richey, we've got to get this

 9 settled once and for all.  The motion to dismiss was filed.

10 You have received the benefit of the Court's ruling on that

11 motion to dismiss.  It is preserved in the record forever more.

12 And the appellate court will, I'm sure, review it if you raise

13 that issue on appeal.  We're not going to argue that -- those

14 legal questions to the jury.  That's not going to happen.  This

15 jury is not going to make or be asked to make or be permitted

16 to make any of those legal-type determinations, and you won't

17 be permitted to argue that to the jury.

18 MR. RICHEY:  I understand that, but there are certain

19 factual things that would trigger that.

20 THE COURT:  How are those factual things relevant,

21 then?

22 MR. RICHEY:  Particularly with the dates on the form,

23 the type of form and all of those things trigger whether there

24 is truly a document required or not.

25 THE COURT:  But, again, that's not something -- this
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 2 CTRs were legitimate, whether they were properly sent by

 3 AmSouth to the IRS, whether they were the correct forms.  The

 4 jury is not going to consider that because that has nothing to

 5 do with the Hovinds' intent.

 6 MR. RICHEY:  It has everything to do with the legal

 7 requirements.

 8 THE COURT:  It's not anything this jury is going to

 9 decide in this case.  That is a legal determination, not a jury

10 determination.  I mean, I respect your position, but I've made

11 my ruling in that regard, and I'm not going to revisit it.

12 And, again, it's not the province of the jury to make that

13 decision.

14 I just offer that to you for your overnight

15 consideration in terms of your planning and preparation for the

16 rest of your cross-examination.  The questions about the forms

17 and what have you, that's not going to be part of argument to

18 the jury.  Not on this -- not certainly on the structuring

19 counts.

20 MR. RICHEY:  But there could be defenses raised

21 regarding that as well.

22 THE COURT:  It could be what?  I'm sorry.

23 MR. RICHEY:  Defenses.

24 THE COURT:  Well, if you can present -- I'm always

25 going to leave it open as long as we don't have a verdict yet
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 2 as the case hasn't gone to the jury, I mean, you -- and the

 3 evidence and we're still in the trial and nobody has closed

 4 their case, I'll listen to your argument.  If you want to bring

 5 something to me, meaning authority, that says or shows or

 6 stands for the proposition that the issues that you're talking

 7 about can be a defense to a structuring charge, not a legal

 8 defense to a structuring charge, I'll certainly consider it.  I

 9 don't want to revisit arguments that have already been made.

10 MR. RICHEY:  I understand.

11 THE COURT:  In terms of the legal determination.

12 Okay.  I don't know how helpful that was, but we'll proceed now

13 with the voluntariness determination that needs to be made.

14 MS. HELDMYER:  Yes, Your Honor.  I have not asked the

15 defense for a stipulation as to the voluntariness.  Maybe we

16 could confer for a moment.  I could talk to them now, and maybe

17 we -- can we stipulate to voluntariness?  I think we could,

18 from a legal standpoint.

19 THE COURT:  I don't know.  I can try to have a law

20 clerk look it up.

21 MS. HELDMYER:  It would probably be just as fast to

22 have evidence.

23 THE COURT:  Probably so.

24 MS. HELDMYER:  We would call Scott Schneider, Your

25 Honor.
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 2 that you shall give will be the truth, the whole truth and

 3 nothing but the truth so help you God?

 4 THE WITNESS:  I do.

 5 SCOTT SCHNEIDER, GOVERNMENT'S WITNESS. 

 6 THE CLERK:  Be seated.  Please state your full name

 7 and spell your last name for the record.

 8 THE WITNESS:  Scott Schneider, S-c-h-n-e-i-d-e-r.

 9 THE COURT:  All right.  Ms. Heldmyer.

10 MS. HELDMYER:  Thank you.

11 DIRECT EXAMINATION 

12 BY MS. HELDMYER: 

13 Q. Special Agent Schneider, are you one of the case agents

14 involved in the case that we're in trial on now?

15 A. Yes, ma'am.

16 Q. And did you lead the execution of the search warrant on

17 April 14th of 2004?

18 A. Yes, I did.

19 Q. During the course of the serving of that search warrant,

20 did you have the opportunity to talk to both Kent and Jo

21 Hovind?

22 A. Yes, ma'am.

23 Q. All right.  Now, when you -- let's start with Kent Hovind.

24 When you spoke with Kent Hovind during the execution of the

25 search warrant, did you have an opportunity to observe him?
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 2 Q. Did it appear to you that Mr. Hovind was under the

 3 influence of drugs or alcohol or anything else that might be --

 4 MR. RICHEY:  Your Honor, if I could just object.  I

 5 know the jury is not present, but these are all leading

 6 questions, and I'm not sure that that would actually go to the

 7 voluntariness unless we hear from this witness.

 8 THE COURT:  All right.  Ms. Heldmyer, the jury is not

 9 here.  I'll sustain the objection, and we'll take the time that

10 we need.  Ms. Heldmyer, please proceed.

11 MS. HELDMYER:  Thank you, Your Honor.

12 BY MS. HELDMYER: 

13 Q. Special Agent Schneider, would you please describe

14 Mr. Hovind's demeanor?

15 A. At the time that he made statements to me towards the end

16 of the search warrant, he was angry, upset, but rational,

17 appeared lucid.  It was toward the end of the evening on the

18 day of the search warrant.  That's when he made most of the

19 statements.  He had actually come from off of the property

20 after being ejected for his actions during the day and returned

21 later on that evening of the search warrant.

22 Q. Who approached whom to speak with?

23 A. He came up to myself and a couple of other agents, and in

24 his presence were his son-in-law at the time, Paul Jewell, and

25 his son, Kent Andrew.
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 2 time?

 3 A. Yes, it did.

 4 Q. Is there anything about that conversation that would lead

 5 you to believe that Mr. Hovind did not know what he was doing

 6 or what he was saying?

 7 A. No, ma'am.

 8 Q. Were there other occasions on other dates that you spoke

 9 with Mr. Hovind?

10 A. Yes, there were.

11 Q. Have you had the opportunity to see Mr. Hovind in other

12 settings other than a search warrant setting?

13 A. Yes, I have.

14 Q. Compared to what you saw in the search warrant in other

15 settings, how would you compare what you saw of him in the

16 search warrant?

17 A. Really no difference.

18 Q. Did you put Mr. Hovind under arrest or in custody in any

19 way when he talked to you?

20 A. No.

21 Q. Was he free to go at any time during the course of the

22 questioning -- or the conversation?

23 A. Yes.

24 Q. Did you place him under arrest anytime right after that?

25 A. No.
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 2 A. Approximately July 13th, I believe, of this year.

 3 Q. Of this year.  So well over two years later was when he was

 4 arrested?

 5 A. Yes, ma'am.

 6 Q. All right.  The other opportunities that you had to speak

 7 with him, under what circumstances were those?

 8 A. Primarily all at my office.  They all took place when he

 9 came to either obtain records, copies of records, that I

10 provided to him from the search warrant materials.  He came

11 immediately afterwards to discuss the activities of the search

12 warrant and the items we seized, or initially came in response

13 to a summons which he came, and it didn't last very long, but

14 he was free to leave and he left.

15 Q. Did you, in fact, summons him, in other words, require his

16 presence at that point?

17 A. Early on, I did.  He had filed motions to quash the

18 summonses.  He showed up on the day that his appearance was

19 demanded.  I told him that since the motions to quash weren't

20 filed, there was really nothing to talk about.  So he was free

21 to leave unless he wanted to voluntarily come in and make a

22 statement.  At the time we had a couple of discussions, and he

23 left.

24 Q. At any time other than the time of the search warrant and

25 any of the other opportunities that you had a chance to speak
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 2 A. Pretty much the same.  He was at times angry, but for the

 3 most part, he was also cordial at times, and we were able to

 4 ask and answer questions.  He did not appear intoxicated or

 5 under the influence of anything else that would lead me to

 6 believe that he was not in possession of his full faculties.

 7 Q. Were there any other opportunities that you have had to

 8 speak with Mr. Hovind?

 9 A. There may have been one or two phone calls over the period

10 of the investigation, but that would be for the most part it.

11 Q. Would he have called you or you called him?

12 A. He would have called me.  He would have called me.

13 Q. Did he make any statements to you when he was arrested?

14 A. No, he did not.

15 Q. And what about Mrs. Hovind, Jo Hovind, have you had an

16 opportunity to speak with her?

17 A. Yes, ma'am.

18 Q. When was that?

19 A. The day of the search warrant.

20 Q. Tell us about the circumstances surrounding your speaking

21 with Mrs. Hovind.

22 A. Mrs. Hovind was present at the location, like most of the

23 other individuals there.  One of our female agents, who was

24 assisting in identifying the individuals at the search warrant

25 site, had asked Mrs. Hovind to come into another office.  She
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 2 know at the time it was Mrs. Hovind, the wife of the person at

 3 the time we were focusing the investigation on.  She brought

 4 the attention to me.  I went in there and asked her her name

 5 and some basic information and told her I would like to ask her

 6 some questions.  I read her her rights, her non-custody rights.

 7 I explained to her what the non-custody rights were at the

 8 time.

 9 Q. Can you explain to us what the non-custody rights are?

10 A. Yes, ma'am.  We all have cards that we carry with us

11 that -- because the IRS has both a civil and a criminal

12 function, we make sure that when we have anybody that might be

13 a potential subject and know she was not a subject at the time,

14 I felt there was a potential for her becoming a subject down

15 the road, so to err on the side of caution, I read her her

16 non-custody rights from this card.  It basically informs the

17 individual that we are not conducting an audit.  We are

18 conducting a criminal investigation.  And because of this, that

19 the information they provide may eventually be used against

20 them.  And while they are not in custody, they can still

21 consult with an attorney if they should choose to do so.  And

22 so basically, that's what it is.  And at the time that we

23 discussed, I read her the rights from the card, as I can

24 remember.

25 Q. What happened next?
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 2 refused to answer others and didn't want to talk anymore, and

 3 the interview was ceased.  She was -- she asked to be able to

 4 remain.  We offered her the opportunity to remain on site

 5 during the search warrant, and she did with the exception of a

 6 time that she left to -- I believe it was to assist her

 7 brother-in-law, who was going to the dentist.  And she returned

 8 later on and was allowed back on the premise.  She came and

 9 went a couple of times, as I recall.

10 Q. How was Mrs. Hovind's demeanor?

11 A. Upset, concerned, I mean, visibly upset with the actions

12 going on that day.  But other than that, she was cordial and

13 didn't appear to me to be under the influence of anything, and

14 she was speaking clearly.

15 Q. And was she in custody in any way?

16 A. No, ma'am.

17 Q. And was she taken into custody at any time after the

18 questioning?

19 A. No, ma'am, not until around July 13th of this year.

20 Q. At any point in time during the discussion that you had

21 with her, did you inform her that she was no longer free to

22 leave or anything of that nature?

23 A. No, ma'am.

24 Q. You indicated that she indeed did leave the premises more

25 than once?
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 2 Q. How about Mr. Hovind, did he also leave and come back?

 3 A. Yes, he did.  He did leave, but it was under threat of

 4 arrest for some of the actions that he was doing at the time.

 5 Q. Tell us about that.  What happened?

 6 A. I was overseeing what was going on and observed one of the

 7 employees in a verbal confrontation with one of our agents.

 8 Mr. Hovind had come out at the same time, because we were

 9 allowing him a lot of leeway in helping unlock buildings and

10 going around the property.  He was even on the cell phone at

11 the time.  We were allowing him to make phone calls.  And he

12 came out, and we had several agents standing around him, and he

13 was on the telephone informing the other employee, an employee

14 by the name of Dan Woods, that he didn't need to stop work.  We

15 were informing Dan Woods that he was not allowed to return to

16 his office and retrieve a laptop computer.  Mr. Hovind was on

17 the telephone telling Dan Woods that -- Dan, go ahead, it's

18 okay, just don't interfere with the search warrant, but you can

19 go back to work, you can go back up there.

20 Dan started to push through my supervisor, at which time I

21 came up and detained him.  I placed him in handcuffs and took

22 him away from the area to try to diffuse the situation.  After

23 consultation with the U.S. Attorney's Office and the approval

24 of the managing assistant U.S. attorney over there, we gave Dan

25 Woods several opportunities to not be placed under arrest, to
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 2 notebook computer, once our computer specialist had a chance to

 3 look at it, we were returning that and offered him a chance to

 4 just leave.  Because of Mr. Hovind's agitation of the

 5 situation, we basically decided it was not a safe situation to

 6 allow him to remain on the premises anymore either.  So for

 7 that reason we gave him the same option.

 8 Mr. Woods did not take us up on the option to leave the

 9 premises, and he was placed under arrest and taken downtown to

10 the federal courthouse here.  Mr. Hovind agreed to leave, and

11 at that time he left.

12 Q. So the conversation that you relayed to us earlier, that

13 actually occurred after this confrontation?

14 A. Yes, ma'am.

15 Q. So Mr. Hovind left after that confrontation?

16 A. Yes, ma'am.

17 Q. And he came back at some point in time?

18 A. He came back towards the end of our search warrant, which

19 was quite a long time in the evening.  It was probably about

20 8:30, 9 p.m.  I'm not sure from my memory.  Sometime late in

21 the evening, because of our attempt to copy all the computer

22 information and not take any of the actual computers.

23 Q. Was that when you had the conversation with him at that

24 time?

25 A. Yes, ma'am.



Schneider - Direct    298

 1 Q. All right.  Are there any other occasions when you've 5 : 1 3 P M

 2 spoken with Kent or Jo Hovind?

 3 A. Nothing that I recall directly.  I can recall a time when I

 4 served summonses on some of the employees over there that 

 5 Mrs. Hovind had come into the room, but I don't believe we

 6 exchanged any words at all.

 7 MS. HELDMYER:  I have nothing further.  Thank you.

 8 THE COURT:  Cross.

 9 CROSS-EXAMINATION 

10 BY MR. RICHEY: 

11 Q. Agent Schneider, so at all these times, he was always free

12 to go whenever he wanted to, right, Mr. Hovind?

13 A. He was not in custody.

14 Q. Okay.  For example, the time when you had issued him the

15 summons, he came in, and you still talked to him then?

16 A. Yes.

17 Q. And didn't the summons order him to appear?

18 A. Yes, it did, but he filed a motion to quash.  So at the

19 time he showed up, I informed him that because of that, he

20 wasn't required to produce any documents at that time because

21 of the motion, but I would be willing to talk to him if he

22 wanted to voluntarily submit to an interview.

23 Q. Okay.  And he did at that time?

24 A. We discussed the issues of the interview in our lobby at

25 our office, and at that time it was obvious to me that we
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 2 real interview.  There were just a few comments made at that

 3 time.

 4 Q. Okay.  What were those comments about?

 5 A. I don't recall.  There was some indication -- he asked me

 6 some questions about correspondence that he sent, and I'd have

 7 to refer to my memorandum to refresh my memory, but I don't

 8 recall there being a lot of conversation at that time.

 9 Q. Okay.  What about the time that you issued the search

10 warrant?  Did you serve him with anything at that time?

11 A. We executed a search warrant, and we gave him a copy of the

12 search warrant.  And he made statements at the time we were

13 executing incidental to the execution, to me, to everybody.

14 There was a lot of people around.  Other than that, the events

15 as I've already described.

16 Q. Okay.  And when you issued the search warrant to him, did

17 it have the attachments to it?

18 A. It had the items to be seized and the places to be

19 searched, along with the face of the search warrant.

20 Q. Okay.  So it had the search warrant and the attachments to

21 it?

22 A. It had attachment A and attachment B, items to be seized

23 and the places to be searched.

24 Q. Okay.  So you gave him a copy for his records or you just

25 showed it to him?
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 2 Q. Eventually or that same day?

 3 A. I can't recall who handed it to him and exactly when.

 4 Q. So it wasn't you?

 5 A. I had a copy of the search warrant.  I don't recall

 6 specifically.  I know that we left complete inventories, and I

 7 know that we left copies of the search warrant with attachments

 8 A and B.

 9 Q. Okay.  Now, you said that he left or he was given the

10 option of either being put under arrest or to leave the

11 premises, right?

12 A. Yes.

13 Q. Okay.  And then he came back later on in the evening?

14 A. Yes.

15 Q. Right?

16 A. Yes.

17 Q. And at that time did you read him -- what did you call it,

18 the non-custodial rights?

19 A. At that time I informed him -- reminded him that I had

20 previously read him his non-custodial rights.  I read him his

21 non-custodial rights when he appeared for the summons just to

22 make sure.  I read him his non-custodial rights that time.

23 When he came again, I reminded him that he didn't have to say

24 anything to me, that I informed him of his rights prior and

25 that I wanted to remind him that anything he said to me might
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 2 Q. All right.  Okay.  So he was clear on that?

 3 A. As far as I could tell, he was clear on that, yes, sir.

 4 Q. You have a little card, you say, and you said that you

 5 pulled it out and read it with Mrs. Hovind?

 6 A. Yes, sir.

 7 Q. Did you pull it out and read it with Mr. Hovind when he

 8 came in with the summons?

 9 A. Yes, sir.

10 Q. But at the time of the search warrant, you didn't pull it

11 out and read it to him, you just reminded him that you had

12 previously warned him?

13 A. Correct.

14 MR. RICHEY:  I have nothing further, Your Honor.

15 THE COURT:  Mr. Barringer.

16 MR. BARRINGER:  Thank you, Your Honor.

17 CROSS-EXAMINATION 

18 BY MR. BARRINGER: 

19 Q. Mr. Schneider, now with respect to Mrs. Hovind, your

20 interaction was much more limited?

21 A. Yes, sir.

22 Q. You've described it as being the one time that they had a

23 search warrant after a female agent had started to find out who

24 Mrs. Hovind was and then came and found you?

25 A. Yes, sir.
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 2 A. I don't think I used the word "agitated," but upset --  

 3 Q. Okay.  

 4 A. -- concerned.  It was a difficult day, and we could all

 5 understand that she'd be upset by the circumstances.

 6 Q. How many agents were there?

 7 A. In the room?  Are you asking in the room, or are you asking

 8 in the entire two locations and three, four acres that we were

 9 covering?

10 Q. Both.  We'll start in the room first.

11 A. Okay.  In the room, I believe there were two other agents

12 working on computers.  It was part of the office area at

13 Creation Science Evangelism, and I believe there were two other

14 agents in there while I was talking to her.  We were working on

15 the computers and looking over the computer systems.  Outside

16 we had approximately -- I'd have to refresh my memory, but I

17 want to say we had possibly 10 to 12 agents at her location,

18 and down the street we probably had another four or so, five

19 maybe at the other house down the street.

20 Q. Okay.  And were there any other law enforcement officials

21 from the sheriff's department, anybody else there as well?

22 A. Yes, sir.  We had the help of some local county deputies

23 who were assisting us with the perimeter security.  Because it

24 was such a large area to cover, we wanted to make sure that

25 while we had agents scattered around and conducting the search,
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 2 Q. Okay.  And you said it was a fairly extensive location

 3 there, right?

 4 A. Yes, sir.

 5 Q. Maybe an acre or two anyway?

 6 A. I would say more than that, but, yes.

 7 Q. Okay.  But as you also said, it is understandable to be

 8 upset?

 9 A. Yes, sir.

10 Q. The IRS shows up, probably with guns.  Since it's CID, I

11 assume everybody was carrying weapons?

12 A. Yes, sir.

13 Q. That would tend to make people nervous, concerned, upset,

14 those things?

15 A. Although, sir, myself, being the raid leader, I was wearing

16 a tie and a raid jacket, I had no visible weapons on me.

17 Q. Would they have known that you were carrying a weapon?

18 A. No, sir.

19 Q. Everybody else had them visible?

20 A. Yes, sir.

21 Q. Including the two individuals that were in the room looking

22 at computers at that time?

23 A. Most likely, yes, sir.

24 Q. And do you remember who they were?

25 A. Not right off the top of my head.
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 2 Mrs. Hovind, you believe you remember reading her her rights?

 3 A. I can refresh my memory with the documentation, but I don't

 4 have it in front of me.

 5 Q. Well, the problem is that the documentation merely reflects

 6 what you think occurred as well.  You tried to put down what

 7 happened before, that's what your documentation shows?

 8 A. Sir, as a matter of course, I recall, and I can refresh my

 9 memory to be sure, to the best of my recollection, I recall

10 reading her her rights.  My experience, I've been on the job

11 11-and-a-half years, and for the most part when we talk to

12 people who may be subject -- and at this time this was an

13 administrative investigation.  It was not a grand jury

14 investigation at the time.  And so for that reason, we make a

15 special point of remembering to read those non-custody rights.

16 Q. Okay.  Now, you said that it was a criminal investigation,

17 but administrative, not grand jury; is that correct?

18 A. Yes, sir.

19 Q. And you came out on a search warrant on an administrative

20 determination to search about Mr. Hovind?

21 A. Now, let me clarify.  Administrative determination.

22 Administrative and grand jury investigations are different only

23 in the fact that we -- the IRS can conduct an investigation

24 before bringing it to the grand jury.  So at this point we were

25 conducting the investigation.
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 2 Office?

 3 A. The warrant was issued and approved, brought over to the

 4 U.S. Attorney's Office for review, and with concurrence, it was

 5 taken to a magistrate to be signed.

 6 Q. Okay.  And now back to Mrs. Hovind.  You recall reading her

 7 her rights. 

 8 A. Yes.

 9 Q. As best you can recall?

10 A. As best I can recall.

11 Q. And you believe that you read all of them?  I mean --

12 A. If I read her rights, I read it from the card, and the card

13 I would read verbatim.

14 Q. Okay.  And she only answered a couple of questions?

15 A. Yes, sir.

16 Q. Do you remember how many in particular?

17 A. I recall -- we talked very briefly.  We talked about the

18 difficult circumstances, and she answered a couple of questions

19 specifically that stick in my mind regarding her son's house

20 and their loaning the money to their son.  Soon after we -- I

21 knew she was concerned, and soon after that she refused to

22 answer any more questions.  I said thank you, and that was the

23 end of the interview.

24 Q. Okay.  And is there -- I don't know that I have seen it in

25 my notes -- a specific statement that you have written out that
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 2 A. It was provided in discovery, her statements -- her one

 3 statement that I have that I recorded was provided in

 4 discovery.

 5 MR. BARRINGER:  Okay.  Thank you.  That's all I have,

 6 Your Honor.

 7 THE COURT:  Ms. Heldmyer.

 8 REDIRECT EXAMINATION 

 9 BY MS. HELDMYER: 

10 Q. Special Agent Schneider, the report that you would have

11 prepared regarding your conversation with Mrs. Hovind, when

12 would you have prepared that in relation to when it occurred?

13 A. Shortly thereafter.

14 Q. Would it be an accurate representation of what happened?

15 A. Yes, ma'am.

16 MS. HELDMYER:  May I use this to refresh his

17 recollection, Your Honor?

18 THE COURT:  Yes.

19 BY MS. HELDMYER: 

20 Q. Does that refresh your recollection as to whether you read

21 Jo Hovind her non-custody rights verbatim?

22 A. Yes, ma'am.

23 Q. Did you?

24 A. Yes, ma'am, I did.

25 Q. And that would have been from the card that you have that
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 2 A. Yes, ma'am.

 3 MS. HELDMYER:  All right.  That's all I have, Your

 4 Honor.  Thank you.

 5 THE COURT:  You may step down.

 6 Do you have any argument?

 7 MS. HELDMYER:  No, Your Honor.

 8 THE COURT:  Any argument?

 9 MR. RICHEY:  No, Your Honor.

10 MR. BARRINGER:  No, Your Honor.

11 THE COURT:  All right.  Well, the evidence as

12 presented establishes that neither Mr. or Mrs. Hovind was under

13 the influence of drugs or alcohol or their faculties were

14 otherwise impaired at the time of the search warrant at the

15 time they gave statements.  They both were told they were not

16 in custody and they were free to leave as part of the search.

17 I accept Agent Schneider's testimony that he read Mrs. Hovind

18 her non-custodial rights from his card.  Also, I accept the

19 testimony that Agent Schneider read Mr. Hovind his

20 non-custodial rights when he appeared in response to the

21 summons and also that he was reminded of those rights when he

22 returned to the premises on the evening of the search warrant.

23 Also, Mrs. Hovind answered a couple of Agent

24 Schneider's questions and then declined to answer others.  Both

25 Mr. and Mrs. Hovind were free to remain on the premises.
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 2 Mrs. Hovind left the premises and then returned.  Mr. Hovind

 3 was required to leave, but then returned and was allowed to

 4 return and spoke to Agent Schneider after that point in time.

 5 I find that any statements made during this period of time to

 6 Agent Schneider were voluntary, consensual exchanges between

 7 the defendants and Agent Schneider.

 8 The statements that you were going to have Agent

 9 Schneider testify about, the ones -- statements during the

10 search warrant at that period of time and also is that part of

11 the summons?  I'm sorry.  It's late in the day.

12 MS. HELDMYER:  I understand, Your Honor.  Not

13 during -- not anything during the summons and just -- there was

14 a few other candid conversations and a few other comments that

15 may have been made in phone conversations, et cetera, which

16 he'll probably testify to, but primarily the search warrant.

17 THE COURT:  Okay.

18 MR. BARRINGER:  Your Honor, if I might?

19 THE COURT:  Yes, sir.

20 MR. BARRINGER:  And I noticed that Ms. Heldmyer had

21 referred to the particular document.  In my Jencks material and

22 everything that I've seen so far, I don't know that I have the

23 statement elicited out of Mrs. Hovind.  I have two of them from

24 the same day involving Mr. Hovind, but I don't have one that

25 involved Mrs. Hovind.
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 2 MS. HELDMYER:  It would have been provided in the

 3 first box that went to the defense, the first set of defense

 4 counsel.  We would have given that up right away.  It's not

 5 Jencks, obviously, statements of the defendant.  I would be

 6 more than happy to make a copy of it for Mr. Barringer before

 7 we leave tonight.

 8 THE COURT:  Thank you.

 9 MR. BARRINGER:  Thank you, Your Honor.

10 THE COURT:  Okay.  Then we'll start tomorrow morning

11 with Agent Schneider; is that the plan?

12 MS. HELDMYER:  Your Honor, because we were able to

13 wait and put Agent Schneider on, I do have a witness that's

14 flying in tonight that I'd like to get on first thing in the

15 morning.  That's David Gibbs that we spoke about before, but I

16 provided the Court with some information about his testimony

17 about his conversation that occurred around November of 2004.

18 THE COURT:  That's not ringing a bell.  Help me out.

19 MS. HELDMYER:  Yes, Your Honor.  I provided -- I think

20 it was yesterday morning, I told the Court that we were going

21 to be offering information about a conversation that occurred

22 between Mr. Hovind.

23 THE COURT:  Yes, and Mr. Stoll.

24 MS. HELDMYER:  Right.  And then there was a three-way

25 phone call with Mr. Stoll.  That would be first thing in the
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 2 next.

 3 THE COURT:  Do we have any issues then with Mr. Gibbs'

 4 testimony?

 5 MR. RICHEY:  Just -- he made a recording; is that

 6 correct?

 7 MS. HELDMYER:  No.  Mr. Gibbs made no recordings.

 8 THE COURT:  I just would like to deal with any

 9 objections about Mr. Gibbs tonight.

10 MR. RICHEY:  Okay.  So there was no recording?  It was

11 just --

12 THE COURT:  You can confer.

13 MS. HELDMYER:  Thank you, Your Honor.

14 MR. BARRINGER:  I have no objections, Your Honor.

15 MR. RICHEY:  No objections.

16 THE COURT:  Okay.  One other thing I want to address,

17 back to these CTRs, if I dare.  We had a discussion about these

18 documents, a lengthy discussion before the jury was brought

19 back in, in which you brought to my attention that a couple of

20 the documents may not pertain to Mrs. Hovind, and then maybe

21 one or two were outside of the time frame involved with the CTR

22 charges, and then there was the one dealing with the $35,000

23 withdrawal.

24 Mr. Barringer, let me turn my attention to you for

25 just a moment.  I stated to you at that time that I would
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 2 the -- I think there were two, two of the exhibits that were

 3 outside of the time frame charged in 13 through 57.  I think

 4 one was in 2000, and I think one was maybe in 1999.  I --

 5 frankly, after listening to the testimony of Ms. Dyson, I'm not

 6 sure how the instruction would read.  These exhibits have not

 7 really been offered against Mrs. Hovind.  Maybe the jury is a

 8 lot more clearer than I am about these exhibits and their

 9 purpose, but --

10 MR. BARRINGER:  May I?

11 THE COURT:  Yes, please.

12 MS. HELDMYER:  Before you -- could I just interrupt

13 for one second?  Would it be too distracting to the Court if

14 the agents started moving our boxes back downstairs?

15 THE COURT:  No.  It wouldn't be distracting.  Go

16 ahead.

17 All right.  Mr. Barringer, help me, please.

18 MR. BARRINGER:  Thank you, Your Honor.  In fact, I

19 can't say that the testimony that I received from Ms. Dyson was

20 in any way, I thought, damaging to my client with respect to,

21 as example, 153B, which is a negotiable instrument presumably

22 involving -- in fact, has Jo Hovind's name on it, 153B.  What

23 came out was not her fault and was not damaging.  I wouldn't

24 want a limiting instruction on that.  I can work with that

25 document with respect to that.
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 2 questioning, that you were going to suggest perhaps that

 3 because these transactions were made and they did exceed

 4 $10,000, that she wasn't trying to evade or have any improper

 5 purpose.

 6 MR. BARRINGER:  Based upon what I know right now, Your

 7 Honor, that's exactly right.

 8 THE COURT:  I'm afraid -- my fear is if I try to

 9 fashion an instruction, a limiting instruction as -- try as I

10 might, I think I will end up confusing the jury more than any

11 of us want to.  So I was going to give you the opportunity to

12 draft one during the evening recess, you and Ms. Heldmyer, but

13 it sounds like you don't want one, and I'm happy with that

14 response, and we'll leave it alone.  All right.

15 MR. BARRINGER:  Thank you, Your Honor.

16 THE COURT:  All right.  Is there anything else before

17 we adjourn?

18 MS. HELDMYER:  There is one very small thing.  The

19 defendants' counsel and I had talked about this stipulation at

20 the beginning of the trial.  One of the things that I believe

21 that they did not have an objection to, which was on the

22 laundry list that never got filed, was the identity of the

23 defendants.  I haven't asked any of the witnesses to look at

24 Mr. and Mrs. Hovind and identify them based upon that.  I would

25 like to make sure on the record before we get to the end of our
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 2 THE COURT:  That's probably a good point.  It's good

 3 to do that now.

 4 Mr. Barringer.

 5 MR. BARRINGER:  Your Honor, I have no objection.  I

 6 actually did a case one time, a federal court case on taxes

 7 where my client was never identified, and the judge felt

 8 because she sat here beside me the whole trial, that that is

 9 sufficient.  In this instance, we're not disputing Mrs. Hovind

10 is here, and that this is Mrs. Hovind, and that she wrote

11 checks.  

12 THE COURT:  So you do stipulate?

13 MR. BARRINGER:  That Mrs. Hovind is Mrs. Hovind, yes.

14 MR. RICHEY:  I'll stipulate the same, Your Honor.

15 MS. HELDMYER:  Thank you, Your Honor.  That's all I

16 have.

17 THE COURT:  Mr. Richey, anything from you before we

18 recess for the evening?

19 MR. RICHEY:  Just the issue that I raised earlier,

20 Your Honor, regarding the fact that when they came out for the

21 search warrant, there was no assessment, no levy, no seizure.

22 And from what counsel said, they are going to imply that any

23 withdrawals from the account or any money transfers at that

24 time were to evade a levy, a levy that had not yet occurred.

25 So that may open the door.  I think it just opens the door to
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 2 administrative procedures, and I think that's going to be

 3 raised in the testimony department.

 4 THE COURT:  I don't -- well, I shouldn't speak yet.

 5 Let me hear from Ms. Heldmyer.

 6 MS. HELDMYER:  Your Honor, the levy reaction was not

 7 that particular CTR.  I think he's a little confused.  But our

 8 theory regarding the April 14, 2004 withdrawal by Kent Hovind

 9 of $35,000, that withdrawal was made in the middle of the

10 search warrant.  That's when Agent Schneider has now testified

11 that he left, Mr. Hovind left and came back.  While he was

12 gone, he withdrew $35,000 from the account.  He knew before he

13 left the search warrant -- the area, that money was being

14 seized.  And money was seized pursuant to the search warrant.

15 The search warrant actually authorized the seizure of cash, and

16 cash was, in fact, seized by the search warrant.  So we're not

17 talking about a levy with regard to that withdrawal.

18 What we're talking about the levy for is the June

19 transactions.  There were two CTRs from June of 2004.  The levy

20 occurred on June 2nd, and then there were two subsequent

21 withdrawals of cash by Kent Hovind after that.  That was the

22 levy reaction.  The other one was a reaction to the search

23 warrant.

24 THE COURT:  All right.

25 MR. RICHEY:  But, Your Honor, I think the evidence
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 2 the other day with the witness on the stand.  There has to be

 3 an assessment, and there has to be a notice of deficiency that

 4 allows 90 days and then a notice of levy.  And I think the

 5 evidence will show that the assessment and the levy occurred

 6 simultaneously, and there was not that time frame.  And so for

 7 them --

 8 THE COURT:  I guess the way I look at it, Mr. Richey,

 9 is if the evidence shows that Mr. Hovind was aware that the IRS

10 was in the process of or intending to seize his assets, then --

11 and then he took action to evade that, that that's sufficient.

12 I don't know why we're bogged down with the process of the levy

13 itself.

14 MR. RICHEY:  Because they are required to follow

15 proper administrative procedure, and if they don't follow

16 proper administrative procedure, it's like going out without a

17 search warrant and taking their property.

18 THE COURT:  I'm going to -- again, we end up today

19 where we ended up yesterday, and I'm going to give you an

20 opportunity to submit law to me that says that, because I gave

21 you law this morning that says the opposite.

22 MR. RICHEY:  And regarding that, Your Honor, I believe

23 that that particular case, and I'll be filing something

24 tonight, those two cases dealt with a charge under Title 18 and

25 not under Title 26.  So there is differentiating circumstances



   316
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 2 THE COURT:  I'm going to give you the opportunity,

 3 like I said, Mr. Richey, to educate me.  That's what I need you

 4 to do, because you and I have a complete disconnect on this

 5 point.  And so you're free to educate me.  I invite that

 6 education and will consider and review anything that you

 7 submit, but as it stands now, I disagree with you.

 8 MR. RICHEY:  Thank you.  That's all.

 9 THE COURT:  Okay.  Anything else?

10 MR. BARRINGER:  No, Your Honor.

11 THE COURT:  All right.  Then I will see you all

12 tomorrow morning at 8 a.m. bright and early.  Have a good

13 evening.

14 (Proceedings adjourned.)

15  

16
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 1 (Court in session.)  7 : 5 3 A M

 2 (Defendants present.) 

 3 THE COURT:  Good morning.  

 4 MS. HELDMYER:  Good morning.

 5 MR. BARRINGER:  Good morning.

 6 MR. RICHEY:  Good morning, Your Honor.  

 7 THE COURT:  Ms. Heldmyer, is the government ready to

 8 proceed this morning?

 9 MS. HELDMYER:  We are, Your Honor.  I just have a

10 couple of things to discuss with the Court.  I have a question

11 for the Court because it will have some bearing on the

12 remainder of the case and the types of evidence that we're

13 going to offer to the Court.  When does the Court anticipate we

14 talk about the jury instructions?

15 THE COURT:  I'm planning to give you all a copy of the

16 jury instructions, a proposed copy today for your

17 consideration, and it's not likely that we'll have time to go

18 over them today.  My plan was to give them to you, allow you

19 the weekend to review them, and then discuss them with you

20 Monday.

21 MS. HELDMYER:  All right.  That will be fine.  That

22 will give me enough notice that I can judge the remainder of my

23 case appropriately.

24 I wanted to announce to the Court and to defense

25 counsel that we will likely rest early next week.  So they
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 1 should be prepared to present their case sometime during those 8 : 0 0 A M

 2 two days that we'll be in trial next week.

 3 THE COURT:  So you plan to rest Monday or Tuesday?

 4 MS. HELDMYER:  Yeah.  And it's depending -- actually

 5 the jury instructions have a lot to do with that because of

 6 possible need for expert testimony on certain subjects.  I

 7 think likely we'll recess Monday, at some point in time on

 8 Monday.

 9 THE COURT:  Okay.  Thank you.

10 Mr. Richey, are you ready to proceed today?  Any

11 issues for today or any response to what the government just

12 said?

13 MR. RICHEY:  Your Honor, I would just address the

14 Court on two things.  Yesterday you had mentioned the Hopper

15 case and the Lewis case.  And in reviewing those cases, they

16 both dealt with charges under Title 18.  And specifically the

17 acts, for example, in Hopper dealt with men who mailed a bullet

18 or took a bullet to a public official, told her if she didn't

19 remove liens, that the next bullet would be pointed at her

20 head, then went a second time, scratched her neck, put a blank

21 gun to her head and pulled the trigger a number of times.  And

22 that was the threat or forced threat.  But further, under those

23 cases in Title 18, it dealt with the impeding of an

24 administrative hearing or an administrative proceeding.

25 And I would point the Court specifically to U.S. v.
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 1 Caldwell, which is 989 F.2d 1056 in the Ninth Circuit, that's a 8 : 0 2 A M

 2 1993 case, as well as -- and that one also deals with -- well,

 3 unfortunately, you know, that one is not -- that one also deals

 4 with the charge under Title 18 that -- in essence, it also

 5 deals with conspiracy and defrauding that clearly denotes that

 6 there is a much higher standard for charges under that.

 7 However, when we look at what the actual charges are,

 8 since they are not under Title 18, they are under Title 26,

 9 when we look at the wording of the specific statute of 7212, it

10 says obstructs or impedes or endeavors to obstruct or impede

11 the due administration of this title.  Now, due administration

12 then means when administration is due or the administration is

13 properly followed.  If they step outside the bounds of what is

14 due administration, then that raises the issue of whether it

15 was -- of whether the steps that the IRS was taking was, in

16 fact, due administration.  

17 And, unfortunately, I've got some other cases at home,

18 and I don't have them right now, but I will get them over the

19 weekend and get them back to the Court regarding the

20 requirements that the Supreme Court has laid out for an

21 administrative agency to follow their proper procedure and when

22 an administrative agency doesn't follow their proper procedure,

23 the ramifications of that.

24 THE COURT:  All right.  Do you have any case law under

25 7212 that suggests the invalidity of a levy is a defense to a
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 2 MR. RICHEY:  No, not under 7212.  However, there are

 3 cases under tax evasion, because that's typically where it

 4 comes up, where you can put at issue the assessment, and that

 5 it's a proper defense -- and I don't have those cites with me

 6 either.  I'll get those.  But it's a proper defense to raise

 7 any criminal proceeding under tax evasion or willful failure to

 8 pay a tax.

 9 THE COURT:  But that's a different question.

10 MR. RICHEY:  And that would go -- right, that would go

11 to the first 12 charges.

12 THE COURT:  Right.  But here we have actions taken by

13 the defendant allegedly in response to enforcement actions

14 taken by the agency.  That's a little different, very different

15 than --

16 MR. RICHEY:  Right.  The only thing I can point to is

17 the Eleventh Circuit, U.S. v. Popkin, 943 F.2d 1535, which was

18 a 1991 case, as well as U.S. v. Reeves, 752 F.2d 995.  That's a

19 Fifth Circuit case.  And then the other one would be U.S.

20 versus -- let me see -- U.S. v. Martin, 747 F.2d 1404, Eleventh

21 Circuit, 1984, wherein those construed the words of what

22 corrupt meant and -- but I haven't been able to find any cases

23 that deal with the specificity of levies or assessments or

24 things of that nature.

25 THE COURT:  All right.  Well, I will await further
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 2 MR. RICHEY:  Thank you, Your Honor.

 3 THE COURT:  Mr. Richey, any response to the

 4 government's representation about finishing its case next week.

 5 You'll need to be prepared to proceed then on Monday or

 6 Tuesday.

 7 MR. RICHEY:  Yes, Your Honor.  So I'll talk further

 8 with the government regarding whether we should have witnesses

 9 ready and available Monday or Tuesday.

10 THE COURT:  All right.  As we've known from the outset

11 of the trial, the trial will not be conducted on the 25th, 26th

12 or 27th.  You and I, Mr. Richey, I think had some discussion

13 back at the pretrial conference about a sentencing which you

14 have on the 25th.  We'll not conduct trial on the 25th.  I have

15 another matter set that morning for hearing that I must hear

16 before I leave town in another criminal case that must be

17 heard.

18 MR. RICHEY:  And just to apprise the Court, I have

19 been in contact with that court, and they actually rescheduled

20 the sentencings.

21 THE COURT:  Well, that's good.

22 MR. RICHEY:  Thank you, Your Honor.  I guess that just

23 raises, then, the issue, before you talked about if the case

24 happened to go to the jury, then we would remain here.  Right

25 now, I don't anticipate it going to the jury by the end of
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 2 early on Monday, what are we going to do?

 3 THE COURT:  Well, we'll talk about it, but the chances

 4 are we'll likely send it to the jury.  I don't know that.  I

 5 don't want to say that definitively, but we will all discuss

 6 that and see what your positions are about that.  But if that

 7 happens, the judicial conference will have to take place

 8 without me, which I'm sure they'll do just fine.  But I guess

 9 we just don't know yet where we'll be.  Am I to presume from

10 that that you don't have a defense to present?

11 MR. RICHEY:  I do have a defense to present.  I was

12 just wondering if they ended early Monday, there is a

13 possibility I could be done on Tuesday.  You know, whether

14 that's sufficient time to give closing, charging, things like

15 that --

16 THE COURT:  Not likely, but we'll see.

17 Mr. Barringer, are you planning to present a defense,

18 sir?

19 MR. BARRINGER:  Yes.  At this time, I am.

20 THE COURT:  And you may have rebuttal.

21 MS. HELDMYER:  I don't know that yet.  And by the end

22 of today, we'll have a very good idea of when we'll be ending.

23 So when I get a feel for how long Special Agent Schneider is

24 going to be on the stand, I think that will give us the best

25 indication of when we'll be able to end and rest next week.
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 2 got this cleared up, but just so that there is no objections

 3 that we haven't dealt with when they are being presented,

 4 Special Agent Schneider will be presenting documentation that

 5 was seized from the search warrant off of the electronic -- off

 6 of the computer, the hardware of the -- at the premises.  We

 7 have explained to the defense how those documents were

 8 converted into hard copy for presentation here in court.  I

 9 believe that we're satisfied that we can show that those were

10 documents that were seized in electronic form and converted to

11 hard copy without the need of the people that actually did the

12 conversion for the IRS, but I wanted to make sure before I

13 introduced those documents.

14 THE COURT:  Mr. Richey.

15 MR. RICHEY:  My issue there, Your Honor, is, again, it

16 comes back to the chain of custody, who took the information

17 off the computer, was all the information contained therein

18 that was off the computer, was it properly converted, was all

19 of it printed out.  I think that those are fundamental

20 foundational questions that have to be satisfied before that

21 evidence can be presented.

22 THE COURT:  Ms. Heldmyer.

23 MS. HELDMYER:  Your Honor, the people that I'm looking

24 to excuse from testimony are the individuals that were at the

25 scene of the search warrant and mirroring the images onto a
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 2 the premises of CSE.  Those individuals, there were several of

 3 them because there was a lot of electronic information, I think

 4 it was 1.7 terabytes that were taken from that location.  So

 5 those are the individuals, just the people who actually

 6 mirrored the hard drives.  And I believe Scott Schneider, who

 7 will testify as to the document, actually viewed the documents

 8 on the disks that were created by the individuals at the scene

 9 of the search warrant and pulled those documents off.  And on

10 the back of each document that we intend to introduce, Special

11 Agent Schneider has listed the path, the computer path that

12 identifies exactly where that document was and exactly what

13 computer it was pulled off of.  So he will be able to testify

14 to all of that.  I'm just trying to prevent from having the

15 people who were there mirroring the hard drives from having to

16 testify.

17 THE COURT:  What is it that you think that you're

18 going to inquire of those who actually did the conversion?

19 MR. RICHEY:  Well, as long as they can show that the

20 document actually came from the computer and that it wasn't

21 corrupted or altered in any way, and that what they are

22 presenting here is the full document and not a distorted

23 portion of it, then I would be satisfied.

24 MS. HELDMYER:  I don't know, Your Honor.  Perhaps we

25 ought to just try to lay the foundation.  And if there is an
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 2 can get their -- the people are in Jacksonville that did this.

 3 Okay.  They were from everywhere, and there were several of

 4 them.  So we'll have to -- if that's required, we'll have to

 5 track down who pulled that particular mirrored image off of

 6 that particular computer and pull that particular tech -- IRS

 7 technician to court.  So it's just going to be a long process

 8 if we do that, but if we have to, we have to.

 9 THE COURT:  As you know, I can't excuse a foundational

10 requirement.

11 MS. HELDMYER:  I understand, Your Honor.  And I'm not

12 asking the Court to do that.  It's just I will set it aside,

13 and we'll round those people up.  They are all over the state.

14 So we'll round those people up over the weekend, if necessary,

15 and bring them in for Monday.  And we'll just put those

16 documents aside until Monday.

17 THE COURT:  Anything else before the jury is brought

18 in at 8:30?

19 MR. RICHEY:  No, Your Honor.

20 THE COURT:  Mr. Barringer?

21 MR. BARRINGER:  No, Your Honor.

22 THE COURT:  Ms. Heldmyer, anything else before 8:30?

23 MS. HELDMYER:  No, Your Honor.

24 THE COURT:  We'll be in recess then until 8:30. 

25 (Recess.)
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 2 THE COURT:  Sir, would you please raise your right

 3 hand to be sworn.

 4 THE CLERK:  Do you solemnly swear that the testimony

 5 that you shall give will be the truth, the whole truth and

 6 nothing but the truth so help you God?

 7 THE WITNESS:  Yes, I do.

 8 DAVID CHARLES GIBBS, GOVERNMENT'S WITNESS. 

 9 THE CLERK:  Be seated.

10 THE WITNESS:  Thank you.

11 THE CLERK:  Please state your full name and spell your

12 last name for the record.

13 THE WITNESS:  David Charles Gibbs, III.  And the

14 spelling of my last name is G-i-b-b-s.

15 THE COURT:  Thank you.

16 Ms. Heldmyer, you may proceed.

17 MS. HELDMYER:  Thank you, Your Honor.

18 DIRECT EXAMINATION 

19 BY MS. HELDMYER: 

20 Q. Good morning, Mr. Gibbs.

21 A. Good morning.

22 Q. How are you employed, sir?

23 A. I'm employed by Gibbs Law Firm in the State of Florida.

24 I'm an attorney.

25 Q. Where is Gibbs Law Firm?
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 2 called Seminole, which is a suburb of St. Petersburg, but we

 3 focus on a national practice with a vast majority of our

 4 clients being churches or religious organizations.

 5 Q. How big is your law firm?

 6 A. We have employed about 30 people, ten lawyers, and then we

 7 work with affiliate lawyers.  These would be lawyers in other

 8 law firms across America, as we work in different states.

 9 Q. Are you affiliated with any organization?

10 A. We are affiliated with a organization called the Christian

11 Law Association.  The Christian Law Association is a 501(c)(3)

12 organization that provides legal information and services to

13 churches and Christians on a national basis with the vast

14 majority of that work being done on a pro bono or a free basis.

15 Christian Law Association was founded by my father in 1969, and

16 we at this point would be providing information and services to

17 in excess of 10,000 churches nationwide.

18 Q. You said you were a 501(c)(3) organization.  What do you

19 mean by that?

20 A. That is an organization that is exempt from paying income

21 tax.  It's a charity.  The organization, because it provides

22 the services on a free basis to people, would operate much like

23 a legal aid organization for churches.  We are able to help

24 many, many churches that would not be able to pay for legal

25 services due to their size or finances.  And so we would
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 2 organization.

 3 Q. What kinds of information or advice or assistance do you

 4 provide churches in this organization?

 5 A. We provide, as an office free legal help really across the

 6 spectrum when a pastor or ministry leader calls with a number

 7 of goals.  We, obviously, want to minimize liability.  Churches

 8 want to do things prudently and right.  We want to help them

 9 maximize their religious liberty, be able to go about doing

10 what they are called to do.  And then we also help them with

11 legal compliance, and this can be in areas as wide ranging as

12 when they go to build buildings to paying their taxes to be

13 structuring their payroll.  There is a number of nuances, for

14 example, with how ministers are paid.  And we're able to make

15 sure that they obey the law and comply as a matter of

16 testimony.

17 Q. Do you have any clients here in the Pensacola area?

18 A. I do.  We represent a number of churches in the Pensacola

19 area.  The church that we would be general counsel to that is

20 most germane to this proceeding is the Marcus Pointe Baptist

21 Church located in Pensacola pastored by Gordon Godfrey.

22 Q. Do you have a friendship relation with Pastor Godfrey as

23 well?

24 A. I've known Pastor Godfrey for a long time, and he knew my

25 dad before he knew me.  He has been in the Pensacola area
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 2 small church, maybe about 100 people, and they have, over the

 3 20 years, they bought a boat dealership and converted it and

 4 have grown, to where they are now one of the five largest

 5 churches in the city, regularly exceeding a thousand people a

 6 week attending services at Marcus Pointe.

 7 Q. As a legal representative for Marcus Point Baptist Church,

 8 are you familiar with the books and records of that business?

 9 A. I am.  I assist the church as their --

10 MR. BARRINGER:  Your Honor, I'm going to object.  The

11 answers are not to the questions.  They are extensive and

12 beyond what's necessary.

13 THE COURT:  Overruled.

14 BY MS. HELDMYER: 

15 Q. Continue, please.

16 A. I do serve as general legal counsel to Marcus Point Baptist

17 Church on all issues that would impact their finances or their

18 legal concerns, and I am familiar with their recordkeeping,

19 their processes and how they retain records both on membership

20 and finances.

21 Q. Are you familiar with the Hovind family?

22 A. I am familiar with the Hovind family.  The Hovinds were

23 members and still are -- most of the Hovinds still are members

24 of Marcus Pointe Baptist Church.  And as part of my work, I do

25 a lot of speaking in churches, and Marcus Pointe would have me
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 2 Marcus Pointe to speak, I actually met with the Hovinds.

 3 Q. At some point in time, Mr. Gibbs, did you have a

 4 conversation with Kent Hovind?

 5 A. I did.  It sticks out in my mind for a number of reasons.

 6 It was in October of 2004.  Why I'm fairly specific on this is

 7 it was my daughter's tenth birthday.  And as a special treat,

 8 she had traveled with me to Pensacola, and so it was actually

 9 on her birthday, the 17th was the Sunday, and I had spoken at

10 the church.  Pastor Godfrey was out of town.  He was at another

11 ministry speaking.  And so I was being hosted by the associate

12 pastor there, the music pastor.  And he, after the Sunday night

13 service, asked if I would go over with him, that there was a

14 family in the church that had a -- kind of like a -- I don't

15 know what I would call it, an amusement park in their backyard,

16 and that it might be something that his daughter and my

17 daughter would have fun seeing, and would I like to go over

18 there after the Sunday night service.

19 When you're being hosted by a church, you generally do what

20 they would like for you to do.  And so we went over, and I had

21 pizza and sodas, and my kids played -- or my daughter with his

22 daughter played in the backyard at the Hovinds.  And I had

23 fairly extensive conversation with Kent Hovind.

24 Q. Did you have this conversation concerning taxes?

25 MR. RICHEY:  Your Honor, I'm going to object.  And I'd
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 2 (At the bench:

 3 MR. RICHEY:  Your Honor, this conversation took place

 4 October 2004.  That's outside the charges of Counts 1 through

 5 12.  Now, if it applies specifically to Count 58, then there is

 6 grounds to proceed.  Otherwise, there is no basis for this

 7 testimony, or if it's allowed, there should be a limiting

 8 instruction that it does not apply to Counts 1 through 12.

 9 THE COURT:  I might agree with you if the testimony is

10 going to relate to some action Dr. Hovind took outside the time

11 period of the indictment, but if it is indicative of his intent

12 during the time period of the indictment, then it will be

13 admissible.  Ms. Heldmyer.

14 MS. HELDMYER:  Your Honor, this is exactly the subject

15 matter I brought up yesterday and discussed it extensively with

16 the Court and with the defense.  I even pointed out the fact

17 that this conversation took place in October and November of

18 2004, and I outlined at the time that this conversation is

19 going to relate to Mr. Hovind's actions from the very beginning

20 and how he was handling his taxes and his tax situation, his

21 withholding, et cetera, during the period of time in question.

22 THE COURT:  And yesterday you indicated you had no

23 objection.  The objection is overruled.  He will be permitted

24 to testify.

25 MS. HELDMYER:  Thank you.
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 2 THE COURT:  Ms. Heldmyer, you may proceed.

 3 MS. HELDMYER:  Thank you.

 4 BY MS. HELDMYER: 

 5 Q. All right.  Mr. Gibbs, we were talking about the subject

 6 matter of the conversation that you had with Mr. Hovind.  Did

 7 it involve taxes?

 8 A. Yes, it did.  Again, it was on a Sunday evening, and we

 9 were at their house and ate pizza.  There was quite a group of

10 people, a number of his family members and some of his staff.

11 Again, I was there as single-dad duty watching my daughter and

12 making sure she was okay and eating.  

13 And then what proceeded to happen was we took a tour of the

14 property and allowing the kids to ride on the different things.

15 To give you an example, there's like a wire that was strung

16 between the trees with a little handlebar that you could kind

17 of hold on to.  So you can climb up the ladder, grab the

18 handlebar and then ride down.  And so I was kind of watching

19 all of this for my daughter's safety and monitoring and had a

20 number of hours with Kent Hovind to talk.  

21 And because I'm an attorney, there is always the -- people

22 want to ask you questions or share their viewpoint.  And

23 Dr. Hovind is a very opinionated individual.  He is a lecturer.

24 He's a teacher.  And he knew the position of Marcus Pointe

25 regarding taxes, that as a Baptist church, they believe clearly
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 2 MR. RICHEY:  Objection, Your Honor, relevance as to

 3 belief.

 4 THE COURT:  Sustained.

 5 BY MS. HELDMYER: 

 6 Q. All right.  Just continue on without talking about the

 7 belief of Marcus Pointe.

 8 A. He understood that I positionally have always advocated

 9 that people need to pay their taxes.  And so there were a lot

10 of conversations this evening where he was attempting to

11 convince me that I was wrong and that he was right and that

12 taxes did not have to be paid, as well as withholding taxes for

13 the employees, that that was not something that he had to do.  

14 And while it was good spirited and while at the end of the

15 night there was no agreement, clearly, he advocated and argued

16 his viewpoints with me throughout the evening.

17 Q. And during this conversation, did Mr. Hovind talk to you

18 and tell you about the way he had been handling his business

19 over the years?

20 A. Yes.  Dr. Hovind explained to me and, again, it kind of

21 went in waves, and he would mix topics, and so it was a --

22 because we would be walking, and then we would do a science

23 experiment, and then we would -- and then his son would walk up

24 or -- so it was a little bit of a disjointed conversation, but

25 it began with some focus on the buildings.



Gibbs - Direct     20

 1 As many of you will remember, 2004 was a tough year for 8 : 4 4 A M

 2 hurricanes.  We had just been hit here in Pensacola fairly

 3 hard.  And so he was explaining to me that they did not take

 4 permits out on their buildings and that he was quite proud of

 5 the fact that the buildings he had had not sustained the level

 6 of damage that many of the other buildings in town had.  

 7 And while he was explaining this to me as a justification

 8 for why they didn't take out permits when they constructed

 9 things, I said, you know, you can build it well or you don't

10 build it well at all.  It doesn't really matter.  There is

11 still a legal duty in terms of making sure the electric and

12 things were done properly.  But he felt that as an organization

13 there, that they in a sense were like an embassy.  And I said,

14 well, explain your thinking on this.  That, you know, in a

15 sense, it's like a foreign government like the Vatican.  And I

16 said but you're not Catholic.  I mean, your family is a Baptist

17 church.  You're not the Vatican.  You're not the Pope.  I mean,

18 what makes you think that you are, you know, in a sense able to

19 set up your own laws and your own rules?  

20 Well, he would then come back to, you know, that that was,

21 you know, the spirit of what was intended under the

22 Constitution, that we should be able to kind of -- you know, as

23 churches not in any way interface with the government.  You

24 know, we don't have to do permits.  We don't have to have any

25 interactions.  And I explained to him that that, you know,
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 2 me that I had been, you know, trained wrong, you know, that

 3 lawyers don't understand these things, and that there was a,

 4 you know, clearly this ability to, you know, build buildings

 5 without any permission.  And I said, well, that's going to, you

 6 know, result in some difficulty.  I said I don't know, you

 7 know, where you're at with any of this, but I said at some

 8 point the city can come in and close your buildings, and they

 9 can shut it down.  Well, they won't because, you know, our

10 buildings are built stronger.  We won't let them on the

11 property.  

12 And these were -- so it kind of started with the buildings.

13 Well, then it digressed into taxes, and he was discussing with

14 --

15 MR. RICHEY:  Objection, Your Honor.  This has been a

16 long conversation without a question.

17 THE COURT:  All right.  Sustained.

18 MS. HELDMYER:  Yes.

19 THE COURT:  Next question.

20 BY MS. HELDMYER: 

21 Q. Would you please explain your conversation with Mr. Hovind

22 about taxes.

23 A. Mr. Hovind began -- and it was a gentle lead-in, but began

24 to give me what I had heard before from people that I would

25 classify as tax protesters, people that don't believe that they
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 2 into, you know, that when you deal in cash, that dealing in

 3 cash, you don't have the same obligations in terms of recording

 4 it, that, you know, you're really far better as a -- because he

 5 had seen me speak or knew I had been at Marcus Pointe speaking.

 6 I don't know if he was at the service.  But that dealing in

 7 cash was a basically easier way to, you know, get the money

 8 without ever accounting for it.  That dealing with cash, there

 9 was no way to trace it.  It wasn't taxable.  

10 And I explained to him that, you know, basically whether

11 it's in cash or whether it's in check or whether it's in

12 services, anything that you take is income.  Whether you're

13 speaking or selling an item or doing any activity, you have to

14 account for it, and you have to pay your share of income taxes.

15 And Mr. Hovind did not believe that the income tax code applied

16 to him, and I tried to explain to him that it did.  That did

17 not prevail in his thinking.  He explained to me that, you

18 know, he didn't withhold taxes for his people.  And, again, his

19 concept was they are a church, and we don't have to do this.

20 And I raised a case that he was familiar with, which was

21 the Indianapolis Baptist Temple case in Indiana, which was

22 another case where the church made a decision that they weren't

23 going to withhold employee taxes from their employees' pay.

24 And they had lost their buildings, and it was, you know, a sad

25 situation in that church in Indianapolis.  They paid a heavy
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 2 was different because, you know, he was smarter than those

 3 people.  And he didn't call his employees employees.  He called

 4 them missionaries.  And I said it doesn't matter what you call

 5 them.  I mean, you can call them anything you want to call

 6 them, but it's the function.  I said can you fire any of these

 7 people?  Oh, yeah.  Did you tell them when to come to work?

 8 Sure.  I mean, are they under your -- what do they do all day?

 9 Whatever I tell them to do.  And I said, well, legally you then

10 have a duty to withhold the taxes.

11 MR. RICHEY:  Objection, Your Honor.  Can I be heard at

12 sidebar?

13 THE COURT:  Okay.

14 (At the bench:

15 MR. RICHEY:  Your Honor, there's going to have to be a

16 limiting instruction on this.  He is now talking about legal

17 advice that he gave as to withholding, and that -- and stating

18 that it was outside -- that there was legal duties that he is

19 now testifying as to where those legal duties are found, and it

20 all points directly to Counts 1 through 12.

21 THE COURT:  I agree it directly relates to Counts 1

22 through 12.  Ms. Heldmyer.

23 MS. HELDMYER:  For starters, Your Honor, this witness

24 is testifying to establish the defendant's knowledge, intent

25 and good faith in his beliefs, that this is information that
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 2 this trial we've introduced evidence with regard to

 3 Mr. Hovind's actual notice and knowledge of tax laws, so that

 4 goes directly to that.  It also goes directly to Mr. Hovind's

 5 state of mind with regard to withholding and why he was doing

 6 what he was doing all the way through.  The question is in

 7 answers -- I'm sorry.

 8 The questions and answers that in order to get

 9 Mr. Hovind's statements out and put them in context, you have

10 to have the information that Mr. Gibbs gave to him in order

11 to -- to complete this, the conversation -- the conversation

12 that it's all relevant.  Again, the same reason why I brought

13 this up yesterday.  These are the issues that we brought up

14 yesterday, and I didn't think there was going to be an

15 objection to it.

16 THE COURT:  I agree.  I think it relates directly to

17 willfulness.  There is no doubt in my mind it's directly tied

18 to willfulness.

19 MR. RICHEY:  It's after the fact.  It's after the

20 counts in the charge -- in the charging indictment.  And to say

21 that he received this information after the charges are over,

22 the jury cannot separate that.  The jury will look at it and

23 say this relates directly.  He knew he was violating the law.

24 THE COURT:  I'm going to let the witness continue, and

25 we'll discuss the limiting instruction when it's completed.
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 1 MS. HELDMYER:  Thank you, Your Honor. 8 : 5 2 A M

 2 (Bench conference concluded.)

 3 THE COURT:  You may proceed, Ms. Heldmyer.

 4 BY MS. HELDMYER: 

 5 Q. All right.  Mr. Gibbs, I believe you were talking about the

 6 part of your conversation about withholding.  You can continue,

 7 please.

 8 A. I tried to explain to Mr. Hovind that it wasn't just the

 9 label that you put on things, that -- I mean, by his definition

10 just calling his place a church, any family that has any faith

11 in America could just call themselves a church and say we don't

12 pay taxes.  I said that's not -- a church has to meet specific

13 criteria and, namely, they generally have to be open to the

14 public, do religious services, other things.  You can't just

15 call that.  

16 And I tried to explain that with regard to employees.  When

17 you have people that work for you, you have a duty as an

18 employer to withhold taxes.  You have to pay, for example, the

19 matching Social Security.  And I explained that I thought you

20 were being kind of unfair to your people, you know.  He was

21 like, well, they'll pay whatever taxes they owe.  And I said

22 but that's not what the law requires.  You have these people.

23 They are employed.  You have a duty to withhold those taxes,

24 send them to the government and to pay the matching Social

25 Security.  That's what the law requires, and that's what is
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 1 required to be, I think, fair and right by the people and 8 : 5 3 A M

 2 clearly fair and right by all other taxpayers, that when you

 3 pay people in cash or you give people gross checks, whatever

 4 the amount might be, you're clearly running the risk that that

 5 money is going to be unaccounted for and the taxes will not be

 6 paid.

 7 THE COURT:  Excuse me.  Ms. Heldmyer, ask the next

 8 question.

 9 MS. HELDMYER:  Yes.  

10 BY MS. HELDMYER: 

11 Q. Did it appear to you, Mr. Gibbs, whether or not

12 Mr. Hovind's position with regard to paying taxes was

13 consistent throughout the conversation?

14 A. In his discussions with me, he would make comments like,

15 you know, I pay whatever taxes I owe, but I don't owe any

16 taxes.  And it was a little bit of kind of a tricky little --

17 it was kind of like a politician's statement.  It was hard

18 to -- and I'd say, well, you've got to owe some taxes.  And

19 then we would go down -- I'll be candid.  As an attorney, it

20 was sort of a frustrating conversation in the sense that it

21 would go in circles, and at the end of the day he didn't

22 believe that these laws applied to him.  And I tried to tell

23 him that I thought they did apply to him, but he did not feel

24 that they did.

25 Q. Did he talk about being -- having sovereign status to you?
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 1 A. Yes.  He talked about like -- I used the term "an embassy." 8 : 5 4 A M

 2 That would be like a foreign country, you know.  He tried to

 3 stress to me like, you know, he was like the Pope and, you

 4 know, that this was like the Vatican.

 5 MR. RICHEY:  Objection, Your Honor.  This has been

 6 asked and answered.  He's giving the same answer.

 7 THE COURT:  Move on.

 8 MS. HELDMYER:  Yes, Your Honor.

 9 BY MS. HELDMYER: 

10 Q. With regard to the sovereign status and he said that he was

11 like an embassy.  Did he explain how he was like an embassy?

12 MR. RICHEY:  Objection, Your Honor.  Asked and

13 answered.

14 MS. HELDMYER:  I don't believe.

15 THE COURT:  Well, if there is anything, Mr. Gibbs,

16 beyond the analogy to the Vatican, you can testify to that.

17 However, you've already testified about the Vatican.

18 THE WITNESS:  It was confused in a presentation, but

19 in his mind, he --

20 MR. RICHEY:  Objection, Your Honor.  Calls for

21 speculation.

22 THE COURT:  Overruled.  It's based on his conversation

23 with him and his perception of that.

24 THE WITNESS:  In his mind, he felt somehow he was

25 exempt from the laws that everyone else had to operate by for
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 2 preached in the church where his wife goes regularly, where his

 3 children go, where his grandchildren go, and I tried to explain

 4 to him, you know, it doesn't even make sense.

 5 THE COURT:  Mr. Gibbs, just a moment.

 6 Ms. Heldmyer, ask another question, please.

 7 MS. HELDMYER:  Yes, Your Honor.

 8 BY MS. HELDMYER: 

 9 Q. Did Mr. Hovind make any comments about having beat the tax

10 system?

11 A. Yes.  There was a great deal of what I would call bravado

12 in the sense of that he had -- you know, he said he had had

13 this reviewed in the past and he had won.  He said every

14 attorney that he had look at it said he was right.  And I said

15 you're telling me, a lawyer in the State of Florida signed his

16 name that, you know, you don't have to pay taxes, you don't

17 have to withhold taxes?  And he said, well, it wasn't in

18 Florida.  And I said, well, where is this lawyer?  I mean, I'd

19 like to see that.  Well, he said, a guy out west.  Then I said,

20 well, is he a lawyer?  And so in that vein the projection was

21 that he was right and I was wrong.

22 Q. Did you ever come to learn who that person was that

23 Mr. Hovind was talking about?

24 A. It was a gentleman -- I had never met him personally, I did

25 talk to him on the phone one time, a gentleman by the name of
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 2 Q. Approximately how long did this conversation take that

 3 evening?

 4 A. Well, again, just in putting it in context, it was

 5 interrupted with events, rides, people coming up, animals.  I

 6 mean, we were -- the whole process -- the service was at 

 7 6 o'clock.  We were probably over at the house at 8 o'clock.  I

 8 probably left the house ahead of midnight, 11:00, 11:30.  So it

 9 was in the course of a couple hours, but it was intermixed with

10 different events.

11 Q. When was the next contact that you had with Mr. Hovind?

12 A. At some point in 2005, Marcus Pointe Baptist Church made

13 the decision to not allow Mr. Hovind to anymore use their

14 facilities or speak on the church platform, and this created

15 some difficulty for Dr. Hovind because he used the credibility

16 of the church to market himself nationally.  And so with that,

17 I received some phone calls from him and his son to try to

18 convince me, as the church's attorney, to convince the pastor

19 that their position on these issues was right or okay and to

20 try to get the church to reverse itself on not allowing

21 Mr. Hovind or his ministry to use their facilities.

22 Q. So did Mr. Hovind set up any kind of telephone conference

23 for that purpose?

24 A. Yes.  There was a phone conference that was set up, and

25 the -- Mr. Stoll, his attorney, was going to be on this call
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 2 know, the position of the ministry.  Dr. Hovind was on that

 3 call, his son Eric and one of the attorneys on my staff, and we

 4 had a discussion over these issues as it pertained to what

 5 position they were taking.

 6 Q. On what issue?

 7 A. As it pertained to taxes and the applicability of taxes to

 8 them as a church and as an employer.

 9 Q. Did you have any understanding as to the length -- at that

10 point in time, how long Mr. Stoll and Mr. Hovind had been

11 associated?

12 A. I had no idea.  It was really in the course of the phone

13 call.  And as it progressed, you know, things began to change,

14 and Mr. Stoll, I thought, was the attorney for the ministry,

15 and I wanted to hear from him.  I was expecting sort of a

16 professional -- at least a presentation, a letter or something

17 to explain, that I could then go back to Marcus Pointe and at

18 least review.  It was in the course of the phone call that

19 Mr. Stoll related to me that he wasn't really an attorney.

20 And, again, I don't know if he is or not.  I just know what he

21 told in the call.  And that, you know, most attorneys, most

22 accountants disagreed with the positions they were taking.

23 Q. All right.  Let me back you up and start at the beginning

24 of this conversation.  This was a three-way telephone call?

25 Were you all in different locations?
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 2 know where they were.  And I don't know if Mr. Stoll was with

 3 them or not, but that he was clearly on the call, and

 4 Dr. Hovind and his son, and then I was in my office on a

 5 conference call.  So it was a telephone call.

 6 Q. And did the topic of this conversation include information

 7 from Mr. Stoll about how the Creation Science Evangelism --

 8 MR. RICHEY:  Objection, Your Honor.  Leading question.

 9 THE COURT:  Sustained.

10 MS. HELDMYER:  Well, Your Honor --

11 BY MS. HELDMYER: 

12 Q. Did you talk about the subject of how Creation Science

13 Evangelism had been run?

14 A. Yes, we did, because they -- in the presentation, that's

15 where Mr. Stoll's role, excuse me, became complicated.  I

16 thought he was the attorney.  That's how he had been

17 represented by Dr. Hovind to me, that he was the lawyer that

18 had structured this.  And, again, I felt that it was poorly

19 structured -- illegally structured, but I was certainly willing

20 to hear on behalf of the church what this man thought or what

21 he had presented.

22 Well, as they began to present some of it, it came out that

23 somehow Stoll kind of runs sort of like these little, I don't

24 know, trusts or organizations, and the concept was that, you

25 know, we sort of structure this thing, we use the religious
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 2 I told him that that clearly was not --

 3 MR. RICHEY:  Objection, Your Honor, hearsay.

 4 THE COURT:  You're objecting to what this witness told

 5 Mr. Stoll and Mr. Hovind as hearsay?

 6 MR. RICHEY:  Yes.

 7 THE COURT:  It's not hearsay, but I'm not sure there

 8 is a specific question.  So, Ms. Heldmyer, ask a question.

 9 MS. HELDMYER:  Yes, Your Honor.

10 BY MS. HELDMYER: 

11 Q. All right.  Mr. Gibbs, was there a conversation about --

12 with regard to their position and the popularity of their

13 position?

14 A. Yes.  In regards to popularity, they told me that --

15 MR. RICHEY:  Your Honor, objection, hearsay.

16 THE COURT:  Overruled.

17 THE WITNESS:  They indicated that there were 200-plus

18 churches that had done this model, if you will, and that they

19 had, you know, structured this thing in such a way that through

20 these trusts and churches and -- you know, that Dr. Hovind

21 couldn't touch any of his money because Mr. Stoll had it, but

22 Mr. Stoll couldn't do anything with the money, Dr. Hovind spent

23 it.  It was just -- it was completely convoluted.  

24 And as I explained to Mr. Stoll, I said you're telling

25 me you have 200 churches that are doing this, and none of them
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 2 charges?  Because this clearly is not the law.  And he said,

 3 well, most lawyers and most accountants say what you say, but

 4 we just kind of fly under the radar.  And I said but how do you

 5 counsel people -- I mean, flying under the radar, at some point

 6 you're going to get hurt.  And, again, the conversation ended

 7 with, you know, basically their viewpoint again, that the tax

 8 code -- and Dr. Hovind wanted to read a number of the

 9 provisions to me.  I did not have time for that, and

10 essentially I had to, you know, wind in the phone call.

11 MS. HELDMYER:  Thank you very much, Mr. Gibbs.  That's

12 all I have, Your Honor.

13 THE COURT:  Mr. Richey.

14 MR. RICHEY:  Yes, Your Honor.

15 CROSS-EXAMINATION 

16 BY MR. RICHEY: 

17 Q. Good morning, Mr. Gibbs.

18 A. Good morning, sir.

19 Q. My name is Alan Richey, and I represent Kent Hovind.

20 A. Pleasure to meet you.

21 Q. Thank you.

22 Mr. Gibbs, how long have you been an attorney?

23 A. I went to Duke Law School in 1990.  I graduated in '93.  I

24 sat for the Florida Bar and was admitted to practice in this

25 state in '93.  Since that time I have been admitted in a number
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 2 am admitted in Texas, Ohio, Washington, DC, District of

 3 Columbia, Minnesota, North Dakota and Colorado.

 4 Q. So to answer my question, since 1993?

 5 A. Yes.

 6 Q. So about 13 years?

 7 A. Well, but I've been admitted in those other states

 8 subsequent to '93.

 9 Q. But you've been practicing as an attorney since '93?

10 A. Yes, sir.

11 Q. And you represent Christian Law Organization or you work

12 for them?

13 A. Well, you've got the name wrong.  Let me -- I represent

14 Christian Law Association.

15 Q. Okay.

16 A. And, again, I work for the Gibbs Law Firm in Seminole,

17 Florida.

18 Q. Okay.  And you said that the Christian Law Association,

19 that's exempt from paying income tax; is that right?

20 A. That's correct, yes, sir.

21 Q. Okay.  And that's because it's a 501(c)(3) corporation?

22 A. That's correct.

23 Q. And a 501(c)(3) corporation, is that prepared under

24 the Internal -- or that's created under the Internal Revenue

25 Code?
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 2 Q. Okay.  And a 501(c)(3) corporation, that deals with all

 3 kinds of -- it could be any kind of a charitable organization,

 4 correct?

 5 A. Yes.  501(c)(3) is the provision in the tax code that deals

 6 with religious, charitable and educational tax-exempt entities.

 7 So it would apply to churches and other religious, educational

 8 or charitable charities. 

 9 Q. Okay.  And so does the corporation, is it formed under the

10 Internal Revenue Code or is it formed in the state?

11 A. Well, you're confusing concepts.  And, again, I'd be glad

12 to explain it, if you'd like.

13 Q. Well, let me ask you this.

14 A. There is a difference between corporation and IRS status.

15 Q. Okay.  So to be a 501(c)(3) corporation, you already have

16 to exist as a corporation, correct, but in the state -- let me

17 rephrase that.

18 A. Yeah, because I'm not following you.  Again, I'm glad to

19 explain the basics, if you want that, for the jury, if you want

20 me to explain the distinction, but I was just trying to follow

21 your question.

22 Q. Okay.  Let me ask you this:  The organization or the

23 corporation has to exist prior to its applying for exempt

24 status under 501(c)(3), correct?

25 A. Well, that's not totally correct.  An incorporated entity
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 2 So, you know, I guess, you know, before you're going to do

 3 tax-exempt activities, religious, charitable or educational

 4 endeavors, you have to do it or think about doing it.  I mean,

 5 there are people that have a vision, and they will get -- they

 6 will send in their vision, get it approved or looked at, but

 7 you don't have to be incorporated.  If you're unincorporated,

 8 you still are under 501(c)(3).  So basically whether you're

 9 incorporated, whether you're unincorporated doesn't make a lick

10 of difference.

11 Q. Okay.  But the organization has to exist, and then it

12 applies to --

13 A. Well, you have to have at least an idea.  You don't have to

14 actually be in existence.  I mean, there are people that say I

15 think I'm going to open a soup kitchen, and so they may send in

16 an application based on their vision or their idea.  So, no, it

17 doesn't have to exist, but there at least has to be the dream

18 of what they're trying to do with their religious, charitable

19 and educational endeavors.

20 Q. Okay.  So it may exist or it may not yet exist, but you

21 have to have some idea anyway of what you're going to do before

22 you apply for the 501(c)(3) status, correct?  I mean, it either

23 has to be in existence or almost in existence.  Let me rephrase

24 this.

25 You have to apply to the IRS in order obtain a 501(c)(3)
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 2 A. That's not entirely correct.

 3 Q. Okay.  How do you obtain 501(c)(3) status?

 4 A. Well, there is two areas.  Okay.  If you are a church and

 5 you operate under the criteria of 501(c)(3), and there are

 6 basically seven criteria.  And if you want me to explain what

 7 they are, I will.  But a church that operates under the seven

 8 criteria is automatically viewed in the eyes of the IRS as a

 9 501(c)(3) tax-exempt entity.  So that church would not have to

10 formally file anything with the IRS.  They just would have to

11 operate under the seven requirements to be tax exempt.  On the

12 other hand, other charities that would be non-church, they do

13 have a requirement.  Christian Law Association, just to use an

14 example, is not a church, and so it has to file with the IRS to

15 receive recognition of its 501(c)(3) status.

16 Q. Okay.

17 A. So to be completely accurate on your answer, no, you don't

18 have to file with the IRS to be tax exempt.  You have to obey

19 the law.  Then you get the privileges of tax-exempt status.

20 Q. Okay.  Now, 501(c)(3), that deals with corporations and any

21 other funds, foundations, organizations used exclusively for

22 religions, charities, science education and such, right?

23 A. No.  You're putting words in there that I'm not comfortable

24 using.  Okay.  501(c)(3) deals with does an organization pay

25 income tax.  All corporations in the whole universe fall into
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 2 businesses.  They pay income tax.  And then there is nonprofit.

 3 They oftentimes are exempt from income tax.  And what the

 4 difference is, is the for-profit company, their motive is to

 5 make money.  That's what they are all about.  I mean, Burger

 6 King wants to sell burgers.  That's their deal.  A nonprofit is

 7 not about making money, and the theory in the law is because

 8 they are doing these things that are good for society,

 9 religion, charity, education, they operate under a different

10 thing.  

11 Now, some -- let me finish my thing because you keep asking

12 the questions complicated.  Some charities can do some things

13 that make money.  They can have a fundraiser.  So when you say

14 exclusively, that's the problem.  So it's predominantly.  If an

15 organization is predominantly involved in religion, education

16 and charity and they obey the law, they can be tax exempt.

17 They don't have to pay income tax under 501(c)(3).

18 Q. Okay.  Is 501(c)(3) the only section that deals with

19 churches?

20 A. Are you talking in the whole --

21 Q. The Internal Revenue Code.

22 A. No, there are other sections.

23 Q. Okay.  Isn't it true that Section 508(c) grants a mandatory

24 exception to churches?

25 A. Okay.  We're -- the answer is no.  Okay.  I think I already
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 2 send in forms to the IRS if they operate under the guidelines

 3 of 501(c)(3).  The guidelines are fairly simple.  They have to

 4 be organized with a written document.  They have to in that

 5 organizational document talk about we're going to do religious,

 6 educational and charitable work.

 7 Q. Okay, sir.

 8 A. One of the -- let me finish, because you're asking legal

 9 questions, and you're wrong.

10 Q. Sir, okay.  Do you know what 508(c) says?

11 A. I do, but I'm not going to quote it here.  I have not

12 memorized the IRS Code.

13 Q. Okay.  If I showed you a copy of the code, would that help

14 you?

15 A. Sure.

16 MR. RICHEY:  Your Honor, may I approach?

17 THE COURT:  Yes.

18 THE WITNESS:  What's your question?

19 BY MR. RICHEY: 

20 Q. My question is:  Doesn't 508(c) state that it's a mandatory

21 exception for churches?

22 A. Well, the answer is -- you're misinterpreting -- you have

23 to read -- see, one of the problems is you're pulling out words

24 out of the code without putting them in context.  Okay.  So

25 this -- Section 508 -- and is there a way you can put this up
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 2 respect to a 501(c)(3) organization.

 3 THE COURT:  The document hasn't been admitted.

 4 THE WITNESS:  Okay.  Well, I'll just explain it, then.

 5 Basically, 508 says churches don't have to apply.  They don't

 6 have to apply for recognition.  And so essentially if a church

 7 starts today and they say we're going to organize, we're not

 8 going to allow our proceeds -- see, one of the provisions of

 9 501(c)(3) is that the proceeds can't enure to the benefit --

10 they can't go make someone else benefit from the money that

11 comes in.  Churches don't actually have to file.  That's what

12 that says.

13 BY MR. RICHEY: 

14 Q. So if churches don't have to file, then you would agree

15 it's a mandatory exception?

16 A. No.  Just because a church doesn't have to file a piece of

17 paper with the IRS doesn't mean they can violate the law.  So

18 churches still have to play by the same rules as every other

19 501(c)(3).  For example, one of the prohibitions that we're

20 coming into the election season is you can't endorse a

21 candidate.  Okay.  Churches can't do it.  Other 501(c)(3)s

22 can't do it.  That's the law.  Now, churches don't have to file

23 with the IRS, but they still have to obey the law.

24 Q. Okay.  Sir, I appreciate your answers.  Try to listen to

25 what I'm asking, if you would, and maybe I need to phrase it
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 2 A. That's no problem.  Try again.  I am here to answer any

 3 questions you might have.

 4 Q. Okay.  So long as a church is abiding what it needs to do,

 5 it doesn't have to file for a 501(c)(3) exception, right?  It

 6 doesn't have to file anything with the IRS, right?

 7 A. Yes.  And I want to just make sure because you -- I want to

 8 just be perfectly clear.  If a church is obeying the law and

 9 doing the requirements to be tax exempt, there is no legal

10 requirement under 508 that they actually file with the IRS.

11 Q. Okay.  Would you say that a -- isn't it true that the

12 purpose of a church is actually to preach their beliefs?

13 A. No.  I think that's -- you know, I think you have to look

14 at -- you know, I guess you have to look at what denomination.

15 I mean -- I'll use your client.  I believe he holds himself out

16 to be a Baptist.  I'm not sure, but I presume.  His family is

17 in a Baptist church.  And Baptist's doctrine would have a

18 number of components.  You're mentioning one of them, which is

19 evangelization, and that is the preaching of your message,

20 telling it to others.  Another of them would be fellowship,

21 coming together, holding services, doing things together as a

22 group.  Another of them would be, you know, supporting

23 endeavors, so missionaries and other things.  Another of them

24 would be the education and training of both young people and

25 adults.  So when you say -- you know, it's a facet of what a



Gibbs - Cross/Richey     42
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 2 churches do.

 3 Q. So you consider yourself an expert on churches, then?

 4 A. I consider myself a lawyer that knows the law in these

 5 areas and helps a number of churches.  You know, it's a

 6 privilege.  These are good people that are out trying to make a

 7 difference in our society.

 8 Q. Does a church have to own property?

 9 A. No, sir.

10 Q. Does a church have to owe money to a bank?

11 A. I guess I'm trying to have a little -- like, to do what?  I

12 mean, no, they don't have to owe money to a bank, what is --

13 like to be tax exempt, is that your question, or is it --

14 Q. No.

15 A. -- just to be a church?

16 Q. To be a church.

17 A. No.  There are many churches that don't owe any money to a

18 bank.

19 Q. And don't own property either?

20 A. Sure.  Generally, the smaller, poorer churches, they can't

21 afford anything.

22 Q. And you're familiar with Section 102 of the code, also,

23 right?

24 A. I'm sure I am, but tell me what that -- again, I don't want

25 to --
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 2 A. Donations to charity?  Sure.  I mean, you can make a

 3 donation to a charity and deduct that from your income tax.

 4 Q. And, then, if the charity receives a donation that it's tax

 5 exempt, they don't owe a tax on a gift, right?

 6 A. Well, if a charity is -- and, see, this is all charitable

 7 giving requirements.  If you want me to explain those, I will.

 8 Q. Actually, my question is in regard to Section 102.

 9 A. Well, bring me Section 102 and let's talk about it, because

10 again, I just -- as an attorney, I don't want words put in my

11 mouth.

12 Q. Okay.  So without looking at it, you can't tell me about

13 it?

14 A. I'm glad to tell you about it.  Charitable giving to --

15 Q. Okay.

16 A. -- a nonprofit tax-exempt activity is deductible on your

17 income tax if there are no goods or services rendered for it.

18 So, for example --

19 Q. Okay.  I'm not --

20 A. -- if somebody says -- well, let me finish my answer.

21 Q. But I'm not asking about --

22 THE COURT:  Mr. Richey -- Mr. Richey, you did ask him

23 if he knew about the code, about this section of the code, and

24 he is permitted to finish his answer.

25 Go ahead, sir.
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 2 charity and you send in a donation and receive nothing back in

 3 exchange, then you're allowed to declare that deduction on your

 4 income tax.  If the charity sends you something in exchange,

 5 they often call this a premium, send $20 and we'll send you a

 6 book, send $20 and we'll send you a video or something like

 7 that, you have to deduct the fair market value of what you

 8 receive back from the charity, and you can only claim the

 9 difference as the deduction.  So that's, you know, the black

10 letter law on charitable giving and what can be deducted on

11 your personal income tax.

12 Q. Okay.  Without reference to personal income tax, what about

13 the organization that receives a gift?

14 A. An organization that is operating within the law, I mean,

15 if they are legitimately a 501(c)(3) tax-exempt entity, they

16 can accept donations, and they do not owe income tax as an

17 organization on charitable donations if they are a legitimate

18 organization.

19 Q. Okay.  And who determines if it's a legitimate

20 organization?  Does a court --

21 A. The law.

22 Q. Okay.  When you say, "The law," that's pretty broad.

23 A. Well, under 501(c)(3), the several requirements, which we

24 gave some of them, let me -- you know, number one, it has to be

25 organized.
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 1 THE COURT:  Excuse me, Mr. Gibbs.  Just a moment. 9 : 2 2 A M

 2 Counsel, approach the bench, please.

 3 (At the bench:

 4 THE COURT:  All right.  This witness has given opinion

 5 after opinion after opinion about his views of the law, and he

 6 is an attorney, and he has not been qualified as an expert.

 7 He's done it in your case and now he's doing it in

 8 cross-examination.  There's been no objection, but I'm not

 9 going to continue to let him do this in front of the jury until

10 he's qualified as an expert.  I'm just not.  The jury is

11 sitting here listening, and I'm going to give them a limiting

12 instruction about any opinions he is giving.

13 MR. RICHEY:  I'm going to try to cut that off.  I'm

14 going to move on.

15 MS. HELDMYER:  May I -- none of the information that

16 he's provided so far is relevant to this case, and all the

17 opinions that he's given in cross-examination up to this point

18 have been regarding income tax.  And he is not charged with

19 that.  I want the opportunity to come back and ask what he gave

20 opinions concerning the withholding of income taxes from

21 payroll, because they are two different issues.  I don't want

22 to run afoul --

23 THE COURT:  You can ask that one question because he's

24 been testifying.  I'm telling you, I'm going to give -- whether

25 this is violating the law or violating the code is relevant in
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 1 this case.  I'll hear argument from you before I give the 9 : 2 4 A M

 2 instruction.

 3 MS. HELDMYER:  Would the Court prefer that we go ahead

 4 and qualify him as an expert?

 5 THE COURT:  It's up to you.  It's your witness.  There

 6 hasn't been an objection, but I do have an obligation to

 7 control the evidence and potential for confusion to the jury,

 8 and if you -- it's up to you.

 9 MS. HELDMYER:  It's just that I tried on direct

10 examination to keep him -- keep the information down to what he

11 told Mr. Hovind, not the opinion he held himself, but the

12 opinions he expressed to Mr. Hovind.  So it pertains to the

13 willfulness issue.  So I didn't ask him anything about his own

14 personal views outside of that context, which is why I have not

15 qualified him as an expert to that point.  Mr. Richey has gone

16 far beyond that.  I certainly agree to that.  That is the

17 reason why.

18 THE COURT:  I think my follow-up question to that,

19 though would be -- or concern to that would be his opinions as

20 expressed to Mr. Hovind, as Mr. Richey raised earlier, are not

21 relevant because of the time frame.

22 MS. HELDMYER:  Well, I disagree with that, Your Honor,

23 because --

24 THE COURT:  Let's do this -- this is going to take

25 more time.
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 1 MR. RICHEY:  Should I continue? 9 : 2 5 A M

 2 (Bench conference concluded.)

 3 THE COURT:  Go ahead, Mr. Richey.

 4 BY MR. RICHEY: 

 5 Q. Sir, just briefly, did you ever set up a 501(c)(3) for

 6 Mr. Hovind or do anything regarding Mr. Hovind or Creation

 7 Science Evangelism as an attorney?

 8 A. Well, you asked a couple of questions.  

 9 Q. Okay.  So let me -- 

10 A. Why don't you break them up one at a time, and let's take

11 them --

12 Q. Let me rephrase them.  Were you ever hired by Creation

13 Science Evangelism to do any legal work for them?

14 A. No.

15 Q. And that night when you were over there, were you invited

16 over there by the Hovinds in October?

17 A. I would presume, yes.  It was the associate -- I mean, they

18 were very nice and bought us pizza and soda.  So, I mean, I was

19 their guest, but it was through -- I never was officially

20 invited.  They went to the amusement park.

21 Q. Okay.  My question was:  Did Mr. Hovind or Mrs. Hovind go

22 up to you personally and say, hey, come over?

23 A. Not that I recall.  It was the associate pastor.

24 Q. So when you arrived on October 2004, do you remember what

25 day that was?
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 1 A. I'm sorry? 9 : 2 6 A M

 2 Q. Do you remember that specific day?

 3 A. Yes.  I gave it before.  October 17th.  It was my

 4 daughter's tenth birthday.

 5 Q. Was that the first time you had ever met Mr. Hovind?

 6 A. In person, yes.  Reputationally, I had heard of him.  But,

 7 no, I had never met him before.

 8 Q. Okay.  And you had never spoken with him before on the

 9 phone or anything?

10 A. Me personally, no, sir.

11 Q. Now, when you went there and during your conversation or

12 afterwards, did you write down any notes about the conversation

13 that you had?

14 A. I'm sorry?

15 Q. Did you take any notes, write down any notes about the

16 conversation you had?

17 A. Not while I was there, no, because I was walking around in

18 the backyard with my daughter and doing events.  So, no, sir, I

19 did not write down notes.

20 Q. Okay.  Did you write down some notes later about your

21 conversation?

22 A. I don't have my file here, so I'm going to guess probably

23 not.  It wouldn't have been something that I would have

24 necessarily felt the need to put into a written journal or

25 file.
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 1 Q. All right.  So everything you're testifying to today about 9 : 2 8 A M

 2 your conversations with Mr. Hovind that evening have to do with

 3 from your memory?

 4 A. Yes, sir.

 5 Q. Okay.  And when you got over there, were they gracious?

 6 Did they welcome you?

 7 A. Yes.

 8 Q. They didn't refuse you to come in?

 9 A. No.

10 Q. Did they --

11 A. They fed me pizza and soda.  And, again, there were a lot

12 of people around, and I -- you've got to understand, I'm a

13 guest.  I'm a little tired.  I've just spoken all day.  I'm

14 watching my daughter.  And so I'm trying to figure out who is

15 who.  Kent Hovind is a very charismatic individual, very

16 gregarious and constantly moving.  And so I mean, it -- you

17 know, I was trying to get my bearings.  But, again, socially it

18 was pleasant.

19 Q. Okay.  And did they ask you to pay for anything that

20 evening?

21 A. I don't know who -- I'm presuming -- I mean, again, I was

22 the guest of the church.  I don't know if the music pastor paid

23 for my -- I didn't pay for any pizza or soda.  So someone paid.

24 Q. Or admission to the park?

25 A. Well, no, it was at -- it was at night.  No, I didn't pay
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 1 to go into the park. 9 : 2 9 A M

 2 Q. All right.  So during this time, I mean, your daughter was

 3 going on rides.  You're eating.  So there are a lot of things

 4 coming in between, right?  I mean, you didn't sit down like you

 5 would at your desk in your office and when you interview a

 6 client, correct?

 7 A. Well, I mean, we ate, and then we went out back.  And, yes,

 8 it was intermixed.  Dr. Hovind talks pretty fast and moves

 9 pretty fast.  So we would move around quite a little bit.  But

10 in that vein, it was -- we were not in an office.  We were in a

11 backyard in a different building.

12 Q. And you initially talked about permits.  Are you aware of

13 any situations when buildings are built without a permit today?

14 For example, do you know if this courthouse was built without a

15 permit?

16 A. I have no idea, and I don't know that I care.  I mean, the

17 bottom line is -- I mean, the law, if you're going to go build

18 buildings, you know -- if somebody calls my office, I tell them

19 check out the local requirements, obey the law.  Some rural

20 communities, you don't have to do hardly anything.  Other big

21 cities, they have master plans and developments and a lot of

22 regulation.  So, I mean, you have to figure out where you're at

23 and obey the law.

24 Q. Now, you mentioned that when you spoke with Kent Hovind,

25 one of the things that you had said was under the spirit of the
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 1 Constitution, that that was one of his understandings; is that 9 : 3 0 A M

 2 right?

 3 A. Mr. Hovind, and I believe he was wrong, but he had from the

 4 Constitution and from the tax code, the understanding that

 5 these laws didn't apply to him.

 6 Q. Okay.  And would that be the First Amendment of the

 7 Constitution?

 8 A. It didn't get that specific.  You have to understand, it

 9 was -- it was a little complicated.  It would deal with the

10 fact that, you know, it was labeling.  You know, it was cash.

11 It was things in that vein that made it easier -- you know, I'm

12 a church.  And, again, you know, as a person that had just

13 spoken at a Baptist church, I mean, I said you're not a church.

14 You don't have services.  How would you have services?  You're

15 traveling around.  And so I don't know that he ever used -- I

16 never heard a particular amendment, but I -- it was the code

17 and the Constitution, and this doesn't apply to me.  Those were

18 the themes of the conversation.

19 Q. And do you know of any other provision in the Constitution

20 that grants for separation of church and state or the free

21 exercise of religion?

22 A. Well, you're -- you're mixing stuff up again.  All right.

23 Let's break -- do you want to split those two or do you want to

24 talk about free exercise or do you want to talk about --

25 Q. I asked you if you know of any other provision in the
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 1 Constitution about separation of church and state? 9 : 3 2 A M

 2 A. I litigate constitutional issues nationwide.  I'm fairly

 3 familiar with the Constitution.  So, yes, I do know provisions

 4 in the Constitution.

 5 Q. Okay.  Now -- but you said that he never -- nothing got

 6 very specific that evening.  It was just kind of a general

 7 conversation on different topics?

 8 A. Well, you're -- you're -- again, for the sake of the jury,

 9 and I don't want to go beyond the graces of the Judge, I can

10 repeat what I said before, but I think they heard, you know, my

11 recollection of the conversation.  There were some things we

12 got very specific about, and it was -- you know, I was trying

13 to tell him he's not a church.  He thought he was a church.  I

14 was telling him he had employees.  He didn't think he had

15 employees.

16 I was telling him cash is the same as a check.  I mean, you

17 know, just because you call it a love offering doesn't change

18 it.  A phrase I used with him specifically that night, the IRS

19 does not care if your income is with love or without love.  The

20 bottom line is it's still income.

21 Q. Okay.  And, sir, just to clarify, these conversations took

22 place in October of 2004.  And are you aware of the charges in

23 this case and the time frame of the charges?

24 A. Well, let me -- today?  Yes.  Then, no.

25 Q. But you're aware that your conversation took place after
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 1 the time frame of the charges that we're talking about here 9 : 3 3 A M

 2 today?

 3 A. The answer is I know that today.  I didn't know that then

 4 of -- Dr. Hovind was allusive in terms of, you know, details as

 5 to anything that was -- you know, from his conversation in

 6 October 2004 --

 7 Q. Sir.  I'm sorry --

 8 A. Well, let me explain so you understand the timing.

 9 Q. Sir, I ask --

10 A. He had already --

11 THE COURT:  Mr. Gibbs, wait.  Ask your question.

12 BY MR. RICHEY: 

13 Q. I asked a specific question, if you were aware that the

14 charges he's under today are prior to -- I mean, we're dealing

15 with the time frame of the charges, it was prior to your

16 conversation.  Are you aware of that?

17 A. My question is:  Are you asking when we had the

18 conversation or are you asking me today?

19 Q. Are you aware of that today?

20 A. Today, yes.

21 Q. Okay.  

22 A. Then, no.

23 Q. Well, there weren't any charges against him then?

24 A. Well, that's correct.  That's what I'm saying.

25 Q. Okay.
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 1 A. He had given me the indication he had beat the IRS, and he 9 : 3 4 A M

 2 was right.

 3 Q. When you said -- you stated that Mr. Hovind said, I pay

 4 whatever taxes I owe, and then -- and then you went on to say

 5 that he doesn't believe these laws, because I guess you gave an

 6 explanation of some things, and you said he doesn't believe

 7 these laws.  What specific laws were you referring to?

 8 A. Well, I'm going to --

 9 Q. Can you cite me with some provisions in the law that you

10 cited to him then?

11 A. To Dr. Hovind?

12 Q. Uh-huh.

13 A. Well, he didn't believe, number one, that income tax

14 applied to individual citizens.

15 Q. No.  Sir, I just asked, did you give him a citation to a

16 law?  You know what a citation is, correct?

17 A. I know what a citation is.

18 Q. Okay.  Did you give him a citation to any law?

19 A. I did, but I don't know --

20 Q. And what was that?

21 A. Well, I gave him the Indianapolis Baptist Temple case,

22 which is a federal court precedent that -- and so we discussed

23 that in great detail.  I went through the -- what I thought

24 were the distinctions in the law between an independent

25 contractor and an employee.
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 1 Q. Okay.  Did you cite a specific law? 9 : 3 6 A M

 2 A. Well, I gave him the concepts out of the law.  I don't know

 3 that I specifically said -- you know, I don't know that I would

 4 have known off the top of my head, you know, IRS code such and

 5 such, here's the distinction between an employee and a

 6 contractor, but I gave him the concept.  I also discussed with

 7 him what was a church, and in the eyes of the law the seven

 8 requirements under 501(c)(3).  So that was the citation.

 9 Q. I'm sorry.  If you discussed a specific provision, it would

10 have been 501(c)(3)?  Do you know of any other specific

11 provisions you discussed at the time?

12 A. Well, the Constitution of the United States that income tax

13 does apply to the citizens.  And we talked about how the courts

14 have interpreted that.  So, I mean -- but, again, this was not

15 a -- you know, this was --

16 Q. I'm just asking --

17 A. -- Mr. Hovind trying to convince me.

18 Q. I'm just asking, because you said that he didn't believe

19 these laws.  And so I was wondering what specific laws?

20 A. The specific laws -- he doesn't believe he owes income tax.

21 He doesn't believe he has to withhold income tax out of his

22 people.  He believes if he deals in cash, the rules are

23 different.  I told him on all three, you're wrong.

24 Q. Okay.  And so I was just asking since you said he didn't

25 believe these laws --
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 1 A. I just gave -- you want to hear it again?  He doesn't 9 : 3 8 A M

 2 believe in income tax.  He doesn't believe in withholding

 3 employee taxes.  And he thinks if you deal in cash, the rules

 4 are different.  And I told him he was wrong.

 5 Q. And so then I asked, and I'll ask again, did you cite him

 6 with specific provisions of the law?

 7 A. I said the law applies to income tax to every citizen,

 8 myself included.

 9 Q. Sir, that wasn't my question.  Did you cite him to specific

10 provisions of the law?  Did you give him specific cites of the

11 law?

12 A. I did.  I already gave --

13 Q. What were those?

14 A. We talked about the Indianapolis Baptist Temple case.  He

15 was familiar with that case.  We talked about what factors are

16 determined to evaluate whether a person is an employee, whether

17 a person is a contractor.  There is a difference between the

18 guy that mows your yard and the guy that works for you.

19 Q. Sir, I'm sorry.  Once again, you're speaking in

20 generalities, and I'm asking if you gave specific citations.

21 And you've already pointed out the Indianapolis Baptist Temple

22 case.  Did you cite any other specific provision of the law,

23 can you recall?

24 A. Well, beyond the Constitution, I don't know that I gave him

25 the specific cites, but I gave him the concepts in the law that
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 1 were based on the provisions of the code. 9 : 3 9 A M

 2 Q. Okay.  And so did you ever send him a follow-up letter

 3 saying here are the cites, here's the provisions in the code

 4 that I was referring to?

 5 A. No.  And the reason being is at the end of the night, I

 6 felt I was wasting my time, that you can only help people who

 7 want to be helped.  And Dr. Hovind was right and I was wrong,

 8 and he didn't want help.

 9 Q. Now, when you go in and evaluate religious organizations,

10 churches, whatever it be, to see if they are meeting the legal

11 requirements, you don't actually look at what the religious

12 beliefs are, per se, do you?

13 A. Well, again, I don't want to be trouble for you.  Number

14 one, I don't know that I personally go in and evaluate

15 religious organizations.  Okay.  So you're asking a

16 hypothetical that doesn't -- if someone were to say, does it

17 matter what the religious beliefs of an organization are

18 whether they can be tax exempt, the answer is yes, it does.

19 There are certain provisions.  For example, in the United

20 States of America you cannot be racist and remain tax exempt.

21 So if you advocate the killing of people based on race, that

22 would not be allowed as a tax-exempt entity.  And so there is a

23 certain measure of review as to the -- what are these people

24 advocating in their belief structure.  A terrorism group in the

25 United States of America --
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 1 THE COURT:  Excuse me, Mr. Gibbs.  I think you've 9 : 4 1 A M

 2 explained your answer.

 3 BY MR. RICHEY: 

 4 Q. Okay.  But you never go into churches and tell the pastor

 5 that they should change their preaching or anything like that,

 6 do you?

 7 A. Well --

 8 Q. For example, you were at the Dinosaur Adventure Land and

 9 CSE that evening, October 17th.  You didn't -- I mean, you saw

10 the different activities that were there and some of the things

11 on science and creation.  You didn't tell him he was wrong on

12 his religious beliefs, did you?

13 A. I don't know that we in great detail discussed his

14 religious beliefs.  You know, most of this -- he had me there

15 as the church's lawyer and as a lawyer to a lot of churches.

16 It was mostly focused on him trying to convince me that he was

17 right and I was wrong.

18 Q. Okay.  Do you know when -- let me ask you this brief

19 question:  Do you know when 501(c)(3) became a provision in the

20 code?

21 A. The date of its enactment?

22 Q. Yeah.

23 A. No, I don't.

24 Q. And you referred --

25 A. I should mention, I do know it's routinely reviewed by
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 1 Congress, and, you know, it's amended from year to year. 9 : 4 2 A M

 2 Different provisions get added as different rulings are handed

 3 down.  So it's an ongoing dynamic.  But I don't know when it

 4 was originally passed in the law.

 5 Q. You don't know if it was in the '50s or '60s or '40s?

 6 A. No.  I wasn't born then.

 7 Q. You had reference to a conversation that you had with

 8 Mr. Stoll.  And how was it that -- how did this conversation

 9 take place?  I mean, did you call him?  Did he call you, or did

10 Mr. Hovind call you, or do you know?

11 A. My understanding was the son, Eric, wanted to have this

12 conversation to encourage me to convince Pastor Godfrey to go

13 back on some of the decisions that were being made by Marcus

14 Pointe.  So my understanding was that Eric sort of orchestrated

15 this with his dad, what I thought was his dad's attorney and

16 our office to discuss some of these views with the hope of then

17 getting Marcus Pointe to reverse its position of not allowing

18 their organization to use the facilities.

19 Q. Okay.  And so was the phone call made to your office?  I

20 mean, it was set up in advance.  You knew that they were going

21 to call a certain time?

22 A. I believe -- and, again, you're talking a year-and-a-half

23 ago.  I believe they set up a conference call maybe with AT&T,

24 and we might have dialed in.  I mean, there was a time, I mean,

25 because, again, it was sort of coordinated around a schedule of
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 1 what we thought was their attorney and -- out of state. 9 : 4 4 A M

 2 Q. Okay.  Can you just remind me, when did that phone call

 3 take place?

 4 A. It would have been some time in 2005.  And, again, I don't

 5 have the exact date, but it would have been after -- and it

 6 wasn't close in time.  I mean, it was a good six, seven months.

 7 So probably the middle of 2005 would be a pretty good estimate.

 8 Q. Okay.  So May, June and July, somewhere in there?

 9 A. Yes, sir.

10 Q. Okay.  And during this conversation, did you mainly have

11 the conversation with Mr. Stoll?

12 A. No.

13 Q. So different people were talking during the conversation?

14 A. Well, again, I remembered thinking it was a little odd.

15 Mr. Stoll actually seemed to be the most agreeable of the

16 three.  And once he, you know, told me he wasn't an attorney,

17 it changed the dynamic a little bit, because I wasn't quite

18 sure what he was.  And he was, you know, explaining to me he

19 was more like a manager and a structurer.  I mean, again, it

20 was confusing.  And then I remembered thinking that the phone

21 call and where it ended was, you know, the Hovinds, in

22 particular Dr. Hovind, you know, pretty strongly, again,

23 advocating his viewpoints.  But it was -- I was recognizing

24 this wasn't going anywhere, and so it ended pretty much with

25 the Hovinds doing most of the talking.
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 1 Q. How long did the phone call last? 9 : 4 6 A M

 2 A. Forty-five minutes.

 3 Q. And during that time you had also had one of your

 4 associates on the phone?

 5 A. Yes.

 6 Q. And he also participated and said things?

 7 A. He did.  We have a tax expert on our staff that does

 8 exclusively IRS tax matters, and I knew that, you know, one of

 9 the things that a lot of people do is they want to, you know,

10 throw out a little code here or a little section there, what

11 line of this.  And so he is expert in all those matters, and so

12 he was on that call as well.

13 Q. Okay.  So it was your understanding that Mr. Hovind had

14 this belief, and it didn't matter what you said or what you

15 did, he strongly believed that, right?  Is that your testimony

16 today?

17 A. Well, be a little more specific.  He had a belief against

18 paying taxes, and I wasn't going to convince him otherwise.

19 Yes, I reached that point, and again --

20 THE COURT:  Mr. Gibbs -- Mr. Gibbs, that's the answer

21 to the question.

22 MR. RICHEY:  Let me just check. . .

23 BY MR. RICHEY: 

24 Q. Now, you had mentioned that Mr. Stoll was setting up these

25 organizations, right?  Isn't that what your understanding was?
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 1 A. I'm not sure I ever understood what they were trying to 9 : 4 8 A M

 2 explain.  My understanding was that Mr. Stoll was putting

 3 together these structures in some way that they felt they could

 4 operate under the radar of the IRS.

 5 Q. And he said that he had some 200-plus churches that he was

 6 working with?

 7 A. That was the representation that was made.  I don't know,

 8 again, if any of that was accurate.  And he said none of them

 9 had gotten in trouble.  And I tried to explain to him just

10 because you haven't gotten caught doesn't mean you're still not

11 violating the law.

12 Q. Okay.  So did he say he was going to change anything or do

13 anything, or do you know?

14 A. Mr. Stoll became fairly quiet after he told me he wasn't a

15 lawyer and that most lawyers and accountants didn't agree with

16 their position.  And so he never really --

17 Q. He --

18 A. Let me finish the question.  He never really made any

19 representations as to what he was going to do or not going to

20 do.  He kind of faded out after about the first ten minutes of

21 the call.

22 Q. Okay.  So that was my question.  So you learned fairly

23 early on, then, what his position was, and then he really

24 didn't have any more of the conversation?

25 A. Well, he was on the call.
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 1 Q. Right. 9 : 5 0 A M

 2 A. But he was not advocating.  And the advocacy, then, moved

 3 really to Eric Hovind, the son, and Kent Hovind, the dad.  And,

 4 again, it was in the context of, you know, get Marcus Pointe,

 5 get Pastor Godfrey to see it our way.

 6 MR. RICHEY:  I'm just checking my notes real quick.  I

 7 think I'm. . .

 8 BY MR. RICHEY: 

 9 Q. Did you ever offer to assist Creation Science Evangelism

10 with legal matters?

11 A. I don't know that that would be a fair way to phrase it.

12 In talking with Dr. Hovind, I would have made a comment along

13 the lines of I'd be glad to try to help review this and

14 organize it if you want to comply with the law, but there was

15 never any interest in him in pursuing that.  It was clearly

16 thought that, again, I'm just a lawyer, I'm wrong.  He's

17 figured all this out.  He's read the code.  He's right.

18 Q. Okay.  And you stated before in your testimony that in his

19 mind, he felt that he was exempt from taxes, right?  That's

20 what you said previously, that in his mind -- do you recall

21 that?  Because I objected that you were going to say that.

22 A. Yeah.  Dr. Hovind had two reasons why he believed he

23 shouldn't personally pay income tax:  Number one, the code

24 didn't apply to citizens.  He had a concept where it only

25 applied to states.  And then, number two, he was a church.  He
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 1 was like the Pope.  He didn't pay taxes. 9 : 5 2 A M

 2 Q. Okay.  But your statement was, and you still stand by this,

 3 that in his mind he felt he was exempt?

 4 A. For those reasons that he stated to me, yes.  I don't know

 5 what's in his mind.  I'm just telling you what in a

 6 conversation that I am hearing him say to me.  And, again, it

 7 was very clear at the end of the night, you know, as to where

 8 he stood on these things.

 9 Q. Okay.  Well, just now you said you don't know what's in his

10 mind, but previously you testified that in his mind he

11 believed.  Those were your specific words.

12 A. Okay.  Let me explain it.  Based on what he said, that's my

13 interpretation of his thinking.

14 Q. You have no problem with the First Amendment, do you, with

15 the separation of church and state?

16 A. I don't -- the First Amendment of the Constitution of the

17 United States is the law of the land, and I believe it's a

18 cherished liberty that every American enjoys.  It deals with

19 our religious liberty, our speech, other issues.  So in that

20 vein, if you ask me do I have a problem with it?  I'm glad our

21 founding fathers adopted it.

22 MR. RICHEY:  Thank you.  I pass the witness, Your

23 Honor.

24 THE COURT:  Mr. Barringer.

25 MR. BARRINGER:  Thank you, Your Honor.
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 1 CROSS-EXAMINATION  9 : 5 3 A M

 2 BY MR. BARRINGER: 

 3 Q. Good morning, Mr. Gibbs.  My name is Jerry Barringer, and I

 4 represent Jo Hovind.

 5 A. Good to meet you, sir.

 6 Q. Thank you.  

 7 Now you've been talking at length about your conversations

 8 with Mr. Hovind; is that correct?

 9 A. Yes, sir.

10 Q. Did you have any conversations with Mrs. Hovind?

11 A. No, sir.  Well, may I?  Of dealing with the matters of this

12 case.  I mean, Mrs. Hovind did speak to me.  I spoke to her.  I

13 mean, there would have been what we might call chitchat,

14 pleasantries.  And she was a grandmother.  She was there with

15 her kids.  She liked my daughter.  She was a gracious host.  So

16 I did speak with Mrs. Hovind, but I did not go into the

17 substantive details.  And she was not following us around in

18 this conversation in the park.

19 Q. Thank you.  And that's what I was inquiring about, as

20 whether or not she was participating at all in the discussions

21 on taxes or anything that dealt with that?

22 A. She did not.

23 Q. Now, with respect to, and this is just very briefly, you

24 had said that people oftentimes quote small passages of the

25 code, pieces here, pieces there, trying to make their point.
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 2 A. Yes, that is a fair statement.  People do that with the

 3 code.

 4 Q. It's incredibly complex, would you agree?  Let me come at

 5 it in a different way.  In order to make sure that you were --

 6 everybody was clear in your conversation that you had with

 7 Mr. Stoll, the two Hovinds -- and the two Hovinds were Kent

 8 Hovind and Eric Hovind, is that correct, first of all?  

 9 A. Yes, sir.

10 Q. Not Mrs. Hovind on that phone call?

11 A. Mrs. Hovind was not on the phone call, that I'm aware of.

12 Q. In order to be absolutely clear, you actually brought in

13 somebody else in your law firm who is more of an expert on

14 taxes than you might be?

15 A. Yes, I did.

16 Q. Okay.  There are lots of provisions in the code that may or

17 may not apply to any individual depending upon certain

18 situations.  Would that be a fair statement?

19 A. Yes.  The code -- there is basic core concepts that are

20 simple, and then there is endless complexity.

21 Q. And it's the endless complexity that gets everybody trapped

22 oftentimes?

23 A. Most people live in the basic simplicity.  I mean, the

24 complexity is when you're Coca-Cola and you have companies in

25 ten different nations, then it can be more complicated, but
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 1 most citizens go to work, pay taxes, live their life. 9 : 5 6 A M

 2 Q. Well, along those lines, the concept of paying taxes or

 3 when taxes ought to be paid takes you to several different code

 4 provisions before you even get to whether or not somebody is

 5 required to file; isn't that true?

 6 A. Sure.  There are some people that the nature of their

 7 circumstance, they are really poor, if they have a lot of kids,

 8 they may actually get money back.

 9 Q. And from the code itself, there are also lots and lots of

10 regulations that you have to check to make sure they match with

11 the code and how the regulations apply; isn't that right?

12 A. I apologize.  Restate.

13 Q. Absolutely.  That's no problem.

14 The code provision -- the Internal Revenue Code that we've

15 been talking about is what Congress actually passes?

16 A. Correct.

17 Q. And it's Title 26 in the United States Code, right?

18 A. Sure.

19 Q. But there are also lots and lots of regulations underneath

20 the code that explain --

21 A. Revenue rulings and other things.

22 Q. Okay.  Revenue rulings, there is lots of additional

23 publications, manuals, there is lots of things that apply to

24 the tax law that's not just in the code?

25 A. That's correct.
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 1 Q. Okay.  It's why, as you said, people come up to attorneys 9 : 5 7 A M

 2 and want to get information from them hoping that they will

 3 find out how a certain issue may apply, looking for free advice

 4 basically sometimes?

 5 A. Well, or looking for you to rubber-stamp their crazy idea.

 6 Q. And in this particular instance, you call crazy idea.

 7 Mr. Hovind has an idea that you disagree with strenuously,

 8 right?

 9 A. Which idea of Mr. -- I pay income tax.  I believe you

10 should pay income tax.  I believe it's a sin not to pay income

11 tax.

12 Q. Really?  Now, you've brought religion into taxes.  The

13 concept of separation of church and state, religion and taxes

14 are not tied directly together in terms of what one's faith is

15 versus whether one has to pay taxes.  That's not built into the

16 code, is it?

17 A. I'm not sure I follow your question.

18 Q. Whether or not -- what your particular faith is is not

19 written into the code, is it?

20 A. The IRS Code does not require particular religious faith.

21 Q. And however you worship -- aside from 501(c)(3), however

22 you worship is not based upon what's written in the code

23 either, is it?  As an example, I, as a Methodist, it doesn't

24 tell me that I have certain things I have to do in the code as

25 a Methodist versus anybody else, does it?
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 2 neutral manner, but there still are basic tenets of -- I mean,

 3 you can't say we're the church of bank robbers and we do this.

 4 I mean, it would still be against the law to rob banks even if

 5 you call it a church.

 6 Q. Here's where it comes down to the issues of dealing with

 7 taxes.  First of all, you have to determine whether or not you

 8 are a person required to file tax returns; is that correct?  Is

 9 that correct?

10 A. Well, I think you have to make a determination whether

11 you've had any income, whether you're a citizen of the U.S.,

12 yes, whether you have to pay taxes.  That is a basic

13 determination.

14 Q. And there are several different provisions that cover just

15 that point alone, are there not?

16 A. Yes, sir.

17 Q. And throughout the process of determining that, nobody

18 says, okay, if you don't do this, this is a sin?  That's your

19 own personal opinion?

20 A. Well, the IRS doesn't use the word "sin."  That would be a

21 religious term.  The IRS calls it breaking the law, committing

22 a crime.  It can be a felony.  I mean, if you break the law,

23 there is different terms, but, I mean, you have -- there is a

24 standard, and if -- you either live up to the standard or you

25 violate the standard.
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 2 Mr. Hovind believed that he fit within that standard; is that

 3 not right?

 4 A. I just came in this morning.  I don't know what you've been

 5 talking about in this trial up to this point, but what I will

 6 say is in my conversations with Mr. Hovind, he clearly

 7 articulated that he does not believe he owes income taxes.

 8 Q. He does not believe he fits within what is required of

 9 people to file taxes -- file tax returns and pay taxes?

10 A. He believes the requirement to pay taxes doesn't apply to

11 individual citizens.

12 Q. So he doesn't fit within what he thinks is the standard, is

13 what you're saying?

14 A. Well, basically, he set up his own standard.  He's a law to

15 himself, and he plays by his own rules.

16 Q. He quoted to you provisions of the code, I assume?

17 A. Pieces of the preamble, I remember.

18 Q. He talked to you about why he believed what he believed?

19 A. Yes.

20 Q. He came to a conclusion -- based upon those pieces of code

21 and his beliefs, he came to a conclusion that it did not apply

22 to him; is that not right?

23 A. I don't know if he came to the conclusion it didn't apply

24 or if he came to the conclusion that if you operate this way,

25 you can get away with it.  I don't know what his motivation



Gibbs - Cross/Barringer     71

 1 was.1 0 : 0 1 A M

 2 Q. So you have no idea, then, what his beliefs are after

 3 talking about them for an hour?

 4 A. No.  I have an idea as to what he says is his rationale for

 5 his conduct.

 6 Q. Well, you've come -- you've taken when he said and have

 7 expanded into now I can break the law?

 8 MS. HELDMYER:  Objection, argumentative.

 9 THE COURT:  Overruled.

10 MR. BARRINGER:  I'll just withdraw it, Your Honor.

11 BY MR. BARRINGER: 

12 Q. The bottom line is that you disagree with him, right?

13 A. Yes.

14 Q. You told him you disagreed with him, right?

15 A. Yes, sir.

16 Q. He came back a second time with Mr. Stoll on the phone,

17 again trying to convince you?

18 A. That's correct.

19 Q. It still didn't convince you, did it?

20 A. No, sir.

21 Q. And at the end of that conversation, you don't believe that

22 you were able to convince him that he was wrong?

23 A. No, sir.

24 MR. BARRINGER:  That's all I have, Your Honor.

25 THE COURT:  Ms. Heldmyer.
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 2 REDIRECT EXAMINATION 

 3 BY MS. HELDMYER: 

 4 Q. Mr. Gibbs, you were asked an awful lot of questions from

 5 Mr. Richey about the payment of income tax and status of

 6 churches and 501(c)(3) questions, that sort of thing.  Does any

 7 of that relate to withholding pay, income taxes, Social

 8 Security taxes, Medicare taxes from the pay of employees of

 9 even an exempt organization?

10 A. No, it has absolutely no relevance.  Employers have to

11 withhold and pay these taxes, whether it's a church employer or

12 non-profit employer or --

13 MR. RICHEY:  Your Honor, I'm going to object.

14 THE COURT:  Sustained.

15 MS. HELDMYER:  May we --

16 THE COURT:  Sustained.

17 MS. HELDMYER:  Yes, Your Honor. 

18 BY MS. HELDMYER: 

19 Q. Did you -- let me ask you about, you said you've been doing

20 this for how long?

21 A. Well, as a practicing attorney, since 1993.  So it would be

22 13 years.

23 Q. How long have you been providing counsel to churches?

24 A. Since passing the bar and graduating from law school in

25 1993.  
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 2 included giving advice to these churches with regard to tax

 3 issues?

 4 A. Yes.  I have consulted with literally in this time period

 5 thousands of churches on these types of issues and prepared

 6 materials and conducted seminars.

 7 MR. RICHEY:  Your Honor.

 8 THE COURT:  Approach the bench.

 9 (At the bench:

10 THE COURT:  Okay.

11 MR. RICHEY:  My objection is that to qualify someone

12 as an expert, granted, it can be done here in court, but there

13 has to be prior notice, too.  And there is no prior notice that

14 this witness would be an expert.

15 MS. HELDMYER:  Your Honor, we did provide prior notice

16 that we were going to present testimony -- expert testimony

17 regarding these particular subject matters.  We believed it was

18 going to come from a different witness, Tom Miller.  But given

19 the cross-examinations of these two defense counsels, we

20 believe it behooves us to go ahead and qualify this witness as

21 an expert over the same subject matter that they had notice

22 for, that we were going to provide expert testimony and be done

23 with it.  We didn't intend to qualify him as an expert based

24 upon the information that we elicited from him in direct

25 examination, but cross-examination, they clearly used him,
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 2 expertise, about information about the code and the complex

 3 nature of the code, et cetera, et cetera.  So we believe at

 4 this point in time that it would be sufficient to go ahead --

 5 and efficient in this trial to go ahead and qualify him as an

 6 expert.

 7 The previous objection the Court sustained, may I be

 8 heard on that?

 9 THE COURT:  I'm not sure which one it is.

10 MS. HELDMYER:  When I asked him about the withholding,

11 and the Court just sustained the objection a few minutes ago.

12 THE COURT:  I'm going to excuse the jury, and we'll

13 talk about this.

14 MS. HELDMYER:  Yes, Your Honor.

15 (Bench conference concluded.)

16 THE COURT:  All right.  Ladies and gentlemen, I'm

17 going to let you take your morning break now.  We'll be in

18 recess until 10:30.  Please don't discuss the case amongst

19 yourselves during the recess.  And, please, don't attempt to

20 form any opinion about the merits of the case at this time.

21 We'll be in recess until 10:30.

22 (Jury out.)

23 THE COURT:  Be seated.  Mr. Gibbs, you can step

24 outside.  Please don't discuss your testimony with anyone

25 during this recess.
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 1 THE WITNESS:  Thank you, Your Honor.1 0 : 0 6 A M

 2 (Witness out.)

 3 THE COURT:  All right.  Mr. Gibbs has given -- has

 4 testified about his knowledge of the code both in response to

 5 direct -- questions on direct as well as questions on cross.

 6 And the question now is whether he should be -- the government

 7 should be permitted to designate him as an expert.  And I'm not

 8 going to allow it.  I don't think that designating him now

 9 without proper notice to the defense is fair.  You may have

10 given the defense notice that you were going to provide expert

11 testimony on these issues, but they are entitled to know who is

12 going to present that testimony.  If they want to properly

13 conduct a voir dire of that witness, they need to be given

14 proper notice of that witness and his qualifications so they

15 can prepare for that voir dire.  And they haven't been given --

16 I'm presuming they haven't been given that opportunity of

17 notice as to Mr. Gibbs.

18 MS. HELDMYER:  That is correct as to Mr. Gibbs, Your

19 Honor.  We did not have an intention of providing -- of

20 presenting him as an expert prior to cross-examination.

21 THE COURT:  All right.  Then as to your next -- your

22 other question that you raised on the bench -- at the bench

23 about the withholding question and my ruling on that, let me

24 see if I can find the question.

25 MS. HELDMYER:  My argument is when we were at the
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 2 said at the end of our last sidebar, after the Court explained

 3 that the Court was not going to allow any more expert testimony

 4 out of Mr. Gibbs, I asked specifically if it would be all right

 5 and not run afoul of the Court's order if I went back, based

 6 upon questions that had been allowed during cross-examination

 7 about 501(c)(3) and payment of income tax and the church's

 8 exemption, if I could then come back and ask one follow-up

 9 question about the withholding, whether any of that applied to

10 withholding.  

11 And my understanding of the Court's ruling was I would

12 be allowed to do that because that information and evidence

13 came in without objection prior to the Court's cutting off the

14 expert testimony of Mr. Gibbs.  That's what I was attempting to

15 do with that question, is just obey the Court's order at the

16 bench -- at the previous bench conference.

17 THE COURT:  Other than asking, as you did, does that

18 relate in any way to the withholding of the wage taxes, the

19 Medicare and Social Security taxes, other than asking that

20 question, what do you have?

21 MS. HELDMYER:  That was all I was going to do, Your

22 Honor.  He was explaining that we're talking about two

23 different things, income tax exemption under 501(c)(3) and

24 withholding.  And I believe the objection came when he was

25 explaining that all employers regardless of whether they are a
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 2 different issue than what Mr. Richey was concentrating on, and

 3 that is the income tax-exempt status under 501(c)(3).  And

 4 that's all I was going to do.

 5 THE COURT:  Mr. Richey, you objected.

 6 MR. RICHEY:  Yes, Your Honor.  My objection was that I

 7 never had any conversation with him about employers

 8 withholding.  All the questions I asked dealt with 501(c)(3),

 9 how you fit in that category and how it's classified.  So she

10 was going beyond the scope of cross.

11 THE COURT:  Well, the sole question of whether the

12 employment taxes differs or is different from the line of

13 questioning you asked about personal income tax, that's not

14 outside the scope.  So that will be permitted, and you can

15 re-ask the question.  The one question, don't go any further

16 than that.  It's not outside the scope.  It relates to what you

17 asked.

18 I am concerned about the testimony that's been given

19 by Mr. Gibbs in terms of his knowledge of the code and the

20 impression that that has left perhaps with the jury.  I brought

21 you all up to the bench and expressed my concerns and asked

22 that -- Mr. Richey, you told me you were going to move on, and

23 then you didn't move on, you continued, until the very last

24 question I think was something like, does he have a problem

25 with the First Amendment?  And, fortunately, he didn't go into
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 2 him if he had based on that question.  You went on and asked a

 3 lot of questions that elicited expert-type testimony.

 4 Mr. Barringer did the same.  That testimony is out there.

 5 MR. RICHEY:  Your Honor, what I was trying to elicit

 6 after that point is I asked him about specific things that he

 7 discussed with Mr. Hovind and tried to elicit their

 8 conversation and what were the specificities of that

 9 conversation.  What I was attempting to do was get the facts of

10 what were discussed, not any legal opinion.

11 THE COURT:  Well, you asked him -- and I can't quote

12 the code provisions, but I think 102 was one of the provisions,

13 and you even walked over and asked permission to approach the

14 witness bench to show him that section of the code and ask him,

15 you know, how it might or might not apply to Mr. Hovind.  That

16 is what I'm talking about, and that's just one example.  You

17 asked a lot of questions -- as Ms. Heldmyer just pointed out, a

18 lot of questions about personal income tax, about 501(c)(3)

19 status.

20 MR. RICHEY:  Your Honor, if I may, after we broke, I

21 never approached the witness after that.

22 THE COURT:  Well, you still asked the same type of

23 questions, Mr. Richey, and you did so knowing that he's a

24 lawyer, knowing about his experience in this area, and, again,

25 going -- starting into questions about the Constitution.
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 2 not an issue that was raised by anyone.  Actually, the Court

 3 raised it.  I had concerns about the testimony.  And yesterday

 4 afternoon before we broke, and we broke early so we would have

 5 time to discuss these types of issues, and I asked specifically

 6 and have several times for advanced notice of issues of this

 7 nature.  Ms. Heldmyer raised Mr. Gibbs and the fact that he

 8 would be testifying today as a precaution just to, you know,

 9 make sure that we weren't going to have any of these issues

10 today, and there was no objection.  There was no objection as

11 to the scope of his testimony, that he might be testifying to

12 matters outside the time period of the indictment.

13 The only issue that we have discussed, the Court and

14 the attorneys, about Mr. Gibbs had to do with hearsay and

15 whether the statements of Mr. Stoll in the context of the

16 telephone conversation might be hearsay, and that was a

17 discussion we had maybe the first day of trial.

18 MR. RICHEY:  Correct, Your Honor.  And in all honesty,

19 I did not know who Mr. Gibbs was.  We were not informed that he

20 was an attorney and that he -- all we knew is that there was a

21 conversation that took place between he, Mr. Hovind and

22 Mr. Stoll.  We didn't even know that he had gone to CSE and had

23 a conversation with Mr. Hovind.  I don't recall that being part

24 of what we talked about.

25 THE COURT:  You may have not done your homework for
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 2 and whether he knows any of these witnesses?  Surely,

 3 Mr. Hovind knew that Mr. Gibbs was an attorney and that he had

 4 a conversation with him on his premises in 2004 and then again

 5 another conversation with him on the telephone with Mr. Stoll.

 6 And, actually, you asked Mr. Gibbs some questions that you must

 7 have known from speaking with Mr. Hovind, about the fact that

 8 his associate participated in the telephone call.  So I have to

 9 assume you've talked about Mr. Gibbs with Mr. Hovind.

10 MR. RICHEY:  I -- but yesterday what was disclosed was

11 that they were only going to talk about a conversation, a

12 telephone call that occurred.

13 THE COURT:  I know.  But, Mr. Richey, you can't stand

14 before the Court and argue that you don't know something that

15 you know from your client just because the government hasn't

16 spelled it out for you.

17 MR. RICHEY:  And I will tell the Court that I did not

18 know the detail -- I didn't know the details.  I didn't know

19 anyway.

20 THE COURT:  Okay.  All right.  We're going to let him

21 finish his testimony.  We're not going to designate him as an

22 expert, that -- actually, the expert question was not raised by

23 the defense.  It was raised by the Court.  And we're not going

24 to designate him.  He's not going to be designated as an

25 expert.  There may be an instruction to the jury, and we can
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 2 being an expert on matters of tax and the IRS code.

 3 MS. HELDMYER:  Yes, Your Honor.  I was just going to

 4 say, I did volunteer at the bench and I'm ready at any time to

 5 submit argument to the Court as to why it's relevant in terms

 6 of the time frame and how it's relevant to Count 58.  And so a

 7 limiting instruction as to that, as to the time frame of the

 8 conversation, I do not believe would be appropriate.  The

 9 expert issue may be, but the time frame may not be.

10 THE COURT:  Let me hear your argument about that.

11 MS. HELDMYER:  Yes, Your Honor.  In Count 58, we have

12 to prove that the defendant corruptly endeavored to obstruct

13 and impede the due administration of the Internal Revenue laws,

14 which means we have to show a certain standard with regard to

15 Count 58.  What the evidence will show -- we haven't admitted

16 any of this yet, but what the evidence will show as it is

17 presented is that even subsequent to these telephone calls and

18 subsequent to conversations that Mr. Hovind had with Mr. Gibbs,

19 he continued to impede, attempt to obstruct and impede the due

20 administration of the Internal Revenue laws.  There were

21 additional complaints.  Lawsuits were still pending.  There

22 were still actions that he took even after these telephone

23 calls.  

24 So we believe that the telephone calls are relevant.

25 They are certainly relevant to the first set of counts in
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 2 about how he uses cash and it's not traceable, et cetera, but

 3 also very relevant to Count 58 and his state of mind at the

 4 time that he continued to file lawsuits, to participate in

 5 lawsuits and to file complaints against the IRS agents, et

 6 cetera, in order to impair and impede the due administration of

 7 the Internal Revenue.

 8 THE COURT:  All right.  Mr. Richey.

 9 MR. RICHEY:  Yes, Your Honor.  Again, in Count 58,

10 there is no specific date as to when all of these things

11 occurred.  I mean, we've heard when the bankruptcy occurred,

12 which was in 1996.  We heard when they originally took the

13 vehicles, which was in 1996.  We'll hear testimony later from

14 the CID agent about events that occurred in April of 2004.

15 Those were all preceding this conversation.  And so I don't

16 know of anything yet -- any evidence that's been presented yet

17 to show that anything occurred after this conversation, and

18 there may be.

19 THE COURT:  Well, it sounds like -- I mean, I accept

20 that Ms. Heldmyer is representing to the Court there's going to

21 be.

22 MR. RICHEY:  However, on the original direct

23 examination of Mr. Gibbs, most of what counsel went into with

24 him had to do specifically with Counts 1 through 12.

25 THE COURT:  Well, and it may be that there is a
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 2 can't be considered on those counts, because I think that's

 3 probably only fair.  I hope to try to fashion it in such a way

 4 that it doesn't thoroughly confuse the jury, and that may take

 5 a little bit of time to frame that instruction.  So as to

 6 Counts 1 through 12, I agree with you, but as to Count 58, I

 7 disagree, and I agree with Ms. Heldmyer that it will be

 8 relevant to his purpose to evade and his intent.

 9 All right.  Anything else?

10 MS. HELDMYER:  No, Your Honor.

11 THE COURT:  We'll be in recess until 10:30.

12 (Recess.)

13 (Jury present.)

14 THE COURT:  Ms. Heldmyer, you may proceed and ask the

15 one question we discussed.

16 MS. HELDMYER:  Thank you, Your Honor.

17 BY MS. HELDMYER: 

18 Q. Mr. Gibbs, you were asked on cross-examination questions

19 about 501(c)(3) and churches being exempt from income tax.  Is

20 that a different issue from withholding from employees'

21 payroll, income taxes, Social Security, Medicare taxes?

22 A. Absolutely.  That's a different issue.  Income tax would

23 be --

24 MR. RICHEY:  Objection, Your Honor.

25 THE COURT:  Ms. Heldmyer, you've received an answer to
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 2 MS. HELDMYER:  All right.  Thank you, Your Honor.

 3 BY MS. HELDMYER: 

 4 Q. At any time during your conversations with Mr. Hovind, did

 5 he ever mention anything about a search warrant?

 6 A. Not that I recall.  He did indicate that he had had, quote,

 7 run-ins with the IRS in the past and the --

 8 MR. BARRINGER:  Your Honor, I'm going to object.  I

 9 think this is beyond the scope of cross as well.

10 THE COURT:  Overruled.

11 BY MS. HELDMYER: 

12 Q. Go ahead.

13 A. And the indication to me was that he had come through

14 victorious or that he had won in his previous battles with the

15 IRS, but he was never specific or forthcoming with, you know,

16 whether there had been specific warrants or things issued.

17 MS. HELDMYER:  Thank you very much.  That's all I've.

18 THE COURT:  All right.  Sir, you may step down.

19 THE WITNESS:  Thank you, Your Honor.

20 THE COURT:  Your next witness, please.

21 MS. HELDMYER:  Scott Schneider, Your Honor.

22 THE CLERK:  Do you solemnly swear that the testimony

23 that you shall give will be the truth, the whole truth and

24 nothing but the truth so help you God?

25 THE WITNESS:  I do.
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 2 THE CLERK:  Be seated.  Please state your full name

 3 and spell your last name for the record.

 4 THE WITNESS:  Scott Schneider, S-c-h-n-e-i-d-e-r.

 5 THE COURT:  Ms. Heldmyer.

 6 MS. HELDMYER:  Thank you, Your Honor.

 7 DIRECT EXAMINATION 

 8 BY MS. HELDMYER: 

 9 Q. Special Agent Schneider, where do you reside?

10 A. I reside in Pensacola, Florida.

11 Q. What do you do for a living?

12 A. I am a special agent with IRS criminal investigation.

13 Q. Would you tell us what your specific duties are.

14 A. Yes, ma'am.  I am charged with conducting criminal

15 investigations of individuals or entities that are suspected of

16 violating laws related to Title 26, as well as other monetary

17 laws such as Title 31 and certain provisions of Title 18,

18 specifically money laundering-type crimes.

19 Q. How long have you been with IRS?

20 A. I've been a special agent for approximately 11-and-a-half

21 years.

22 Q. At some point in time, Agent Schneider, did you -- were you

23 assigned a case that involved Kent and Jo Hovind?

24 A. Yes, ma'am.

25 Q. Approximately when did that occur?
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 2 Q. What occurred to -- what events occurred to have that case

 3 assigned to you?

 4 A. Well, in about May of 2001, we received -- in criminal

 5 investigation, we received a referral, which was where our

 6 examination or collection division within the IRS sends

 7 something over to our side recommending that there might be

 8 something we need to look at from a criminal aspect.  And so

 9 once we received that referral, we evaluate it to determine if

10 there is possible potential to initiate a criminal

11 investigation.  And so at that time, once I received it and had

12 a chance to evaluate it, I was able to determine that, yes,

13 there was enough for me to start looking at Kent Hovind, and I

14 started the investigation at that point.

15 Q. Now, would you please make sure that we're all clear that

16 you are a special agent.  We've heard from a revenue officer.

17 There are also revenue agents involved in IRS as well; is that

18 correct?

19 A. Yes, ma'am.

20 Q. Would you explain that to us, please.

21 A. Certainly.  There -- IRS has a civil function as well.

22 Criminal investigation represents its criminal law enforcement

23 arm of IRS.  On the civil side that handles civil enforcement,

24 we're made up of multiple branches that are recently within the

25 last five years or so reorganized.  Among those branches, we
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 2 revenue, and we have revenue agents that specialize in the

 3 examination and assessment of additional taxes due and owing.

 4 So when most of us hear of audits, a lot of times those are

 5 done by the revenue agents in IRS.  When we hear of collection

 6 activities, those are revenue officers.  And when you hear of

 7 criminal investigations, that's solely the realm of special

 8 agents within our organization.

 9 Q. What are the first steps that you took in this

10 investigation?

11 A. Initially, our agency creates what we call a primary

12 investigation.  It's an initial look into an individual

13 organization.  In this case we open up a primary investigation,

14 and at this point I do a lot of background investigation.  I

15 look at public record sources.  I look at Internal Revenue

16 Service documents and records.  I do things that are generally

17 accessible to the public.  I might get other state agency

18 records.  But for the most part, we try to do a

19 behind-the-scenes investigation before we start -- elevate the

20 investigation to what we call a subject criminal investigation

21 and start making third-party contacts.

22 Because of our agency, we know it's a difficult thing when

23 our agency starts coming knocking on the door investigating

24 possible criminal activity.  So we try to minimize that and

25 determine first that there is a reason to proceed with an
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 2 Q. All right.  In this particular case, did you take those

 3 steps?

 4 A. Yes, ma'am.  I searched public records, reviewed a lot of

 5 property transactions.  We searched -- we did criminal checks.

 6 We made contacts with -- we researched legal documents that had

 7 been going on.  And I had a lot of information from our own

 8 Internal Revenue Service side that I was able to review during

 9 this initial primary investigation stage.

10 Q. What was your goal during the primary investigation stage?

11 A. Well, my goal as a special agent is to make sure that we're

12 spending our resources and the tax dollars wisely.  My agency

13 doesn't want myself or other agents wasting our time on

14 investigations that don't merit further criminal investigation.

15 We look for prosecution potential.  We look to make sure that

16 we see evidence that there may be an ability to substantiate

17 criminal activity.  And so once we've met that threshold, we

18 believe that there is reason to proceed.  We do suspect that

19 criminal activity has been conducted.  

20 At that point, we prepare a summary of this general

21 information, and we get permission from our supervisors, and we

22 elevate this investigation, which then allows us to go out and

23 start making contacts with the taxpayer or, in this case, the

24 non-taxpayer, and other individuals in the community in order

25 to secure evidence to determine if or if not the individual
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 2 Q. Did you, in fact, elevate this particular investigation?

 3 A. Yes, I did.

 4 Q. When, approximately, did that occur?

 5 A. I believe it was early 2002 -- early to mid-2002, somewhere

 6 around, I'd say, March or April most likely.

 7 Q. What steps did you take after the elevation of this

 8 investigation?

 9 A. Well, within a couple of months after the elevation of the

10 investigation, I was able to gather some documentation.  And

11 one of the first things I attempted to do was interview Kent

12 Hovind.  I prepared summonses, just like you heard the revenue

13 officer mention before, to have in my hand just in case I was

14 not going to get an interview with him.  I went over to his

15 residence located at 29 Cummings Road here in Pensacola,

16 Florida, and I actually brought along with me --

17 MR. RICHEY:  Your Honor, I'm sorry.  Could we have a

18 time frame?

19 THE WITNESS:  This was -- this was approximately, I

20 believe, around June of 2002.  I brought with me the revenue

21 officer -- or revenue agent -- I'm sorry -- that was one of the

22 individuals that initiated the information that came to

23 criminal investigation, came along with me.  And I had

24 summonses prepared requesting information from the business

25 entities that I had thus far identified.
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 2 witnessed Kent Hovind enter the side of his house, which I knew

 3 to be two -- like a one-room office.  It was a converted

 4 garage.  As I got out and started to approach, an individual

 5 that I was introduced to as Maury Adkins, came out to intercept

 6 me as I headed up, and I asked to speak with Kent Hovind.  I

 7 was told that Kent Hovind was not available to speak with me.

 8 And so at that time I left the summonses with Mr. Adkins and

 9 asked Mr. Hovind to give me a call and explained if he could

10 pass these along to him.  And he represented himself out to be

11 an employee involved with the organization.  So I handed him

12 the summonses requesting records of that organization.

13 Immediately afterwards, I went over two houses down

14 to -- to his son's house, Eric Hovind, who had built a house at

15 23 Cummings Road, two doors down from where Kent Hovind lived.

16 I knocked on the door, and a nice young lady opened the door,

17 and I asked if Eric was there.  And I later found out that this

18 was his wife, Eric's wife, Tanya Hovind.  And she said no.  And

19 I proceeded to inform her that I needed a little information

20 from Eric.  It was no big deal.  And I provided her with a copy

21 of the summons and asked if she could pass that along to her

22 husband and said that he could mail the information, and I just

23 needed to get -- but I needed to get some information -- basic

24 information that was outlined in the summons.

25 At this time I left and returned to my office and
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 2 some financial institutions that, through my investigation up

 3 until that point, I had been able to identify.

 4 BY MS. HELDMYER: 

 5 Q. When you went to Eric Hovind's house and you talked to with

 6 Tanya Hovind, did you notice anything unusual about Tanya

 7 Hovind?

 8 A. Well, Tanya Hovind was obviously pregnant at the time.

 9 And, frankly, my -- I had a child near in time to that.  So I

10 made a note of it and congratulated her on it.  And basically,

11 I knew it was a special time for her and asked her how things

12 were going with it, and she related to me that things were

13 going fine.  And again, the conversation with her was very

14 much -- I mean, very cordial.  She was very nice.  There was no

15 problem.  And that was the end of that conversation.

16 Q. You said after that, you started preparing documents for

17 the banks; is that correct?

18 A. Yes, ma'am.  One of the things -- one of the investigative

19 steps I had been able to take prior to was we picked up garbage

20 that had been left out on the street for pickup.  During this

21 time -- one of the investigative tools, especially for

22 investigation involving individuals who don't participate in

23 the general system, I didn't have the same ways of finding out

24 information of bank information, for example.  There was no --

25 there was limited 1099 information of where Kent Hovind was --
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 2 identify that he had a bank account in his name for interest.

 3 So because of this, I obtained trash that was discarded

 4 alongside of the road and was able to determine a few financial

 5 institutions that may have held bank accounts in his name or in

 6 the names of others over at -- or the businesses located at 

 7 29 Cummings Road.

 8 Q. Prior to you doing that, did you learn or did you

 9 eventually learn of some sort of a legal action that Mr. Hovind

10 had taken against you?

11 A. Prior to the garbage searches -- prior to the garbage

12 searches, no.  I conducted some garbage searches prior to this.

13 Q. Okay.  

14 A. And so at the time I served the summons, I had no idea that

15 there was anything going on.  I served the summonses, and I was

16 able -- from the information I gathered prior to the service of

17 the summons, I was able to determine some banks that might have

18 information, and I was able to issue other summonses.  So at

19 the same -- right after I dropped the summonses requesting

20 information from Kent Hovind off and the one to his son Eric, I

21 also sent him in the mail notice that I had -- that I sent some

22 to other banks as well.

23 Q. Eventually, did you, in fact, learn that Mr. Hovind had

24 filed some legal process against you?

25 A. Yes, ma'am.  Actually, it turns out shortly thereafter, and
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 2 2002, Kent Hovind, in an action with his son, Eric Hovind,

 3 filed a lawsuit against me personally and the Internal Revenue

 4 Service in federal court demanding a preliminary injunction and

 5 a permanent injunction keeping me from continuing to do my job.

 6 And as I recall, in that injunctive complaint they claimed that

 7 I had caused undue stress on their pregnant daughter-in-law,

 8 which, frankly, was insulting, but that I caused -- that I

 9 caused undue, you know, harm to her.  

10 And as well, they had a sign posted on their property

11 informing law enforcement that we were not allowed to come and

12 set foot on the property without a warrant, as I recall, and

13 they claim that I had trespassed.  So I had these complaints

14 filed in federal court against me around July 18th.

15 Q. All right.  Let me show you what's been marked for

16 identification purposes as OBS-73a.  

17 MS. HELDMYER:  And, Your Honor, for the record, this

18 is a court-certified document, and I would be offering it as a

19 self-authenticating document.

20 BY MS. HELDMYER: 

21 Q. Do you recognize this?

22 A. Yes, ma'am, I do.

23 Q. Is this a copy -- a certified copy of the motion for

24 preliminary injunction about which you were referring?

25 A. Yes, ma'am, it is.
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 2 OBS-73a into evidence, Your Honor.

 3 MR. RICHEY:  No objection, Your Honor.

 4 MR. BARRINGER:  No objection, Your Honor.

 5 THE COURT:  Government's Exhibit OBS-73a will be

 6 admitted.

 7 BY MS. HELDMYER: 

 8 Q. All right.  Special Agent Schneider, this is Kent E. Hovind

 9 and Eric Hovind, the petitioners.  The case number is hard to

10 read on this page, but I think you can read the case number

11 from the top.  It says 3:02cv297/RV.  Is that a federal court

12 filing?

13 A. Yes, ma'am, it is.

14 Q. Kent and Eric Hovind versus you, Scott Schneider; is that

15 you?

16 A. Yes, ma'am.

17 Q. Along with the commissioner of the Internal Revenue Service

18 and the Internal Revenue Service, correct?

19 A. Yes, ma'am.

20 Q. And let's just get an idea here from the first page what

21 this is about.  Can you just kind of read a portion of that and

22 tell us what this motion for preliminary injunction is asking?

23 A. All right.  Yes, ma'am.  It indicates the petitioners, Kent

24 Hovind and Eric Hovind, basically moved for a preliminary

25 injunction against myself, Scott M. Schneider, as well as
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 2 Service as a whole and their officers, agents, and servants,

 3 employees, and attorneys and all those persons in act of

 4 concert participation with them from contacting, harassing and

 5 trespassing upon the premises of the petitioners located at 21,

 6 23 and 29 Cummings Road, in flagrant violation of the clearly

 7 posted notice, Exhibit A, until a final hearing and

 8 determination of the merits in the above-entitled action.

 9 Q. Now, did this document have a copy of the posted notice

10 that was referenced on that page?

11 A. Yes, ma'am.

12 Q. Let's go to the back page of this document.  This tag up

13 here up at the top indicates it was part of the filing; is that

14 correct?

15 A. Yes, ma'am.

16 Q. A posted notice, read that for me, please.

17 A. Yes, ma'am.  "Posted notice.  This property is private

18 property.  No trespassing.  Special notice to local, state and

19 federal government agents, employees, and inspectors.

20 Permission to enter these premises is hereby specifically

21 denied without prior written consent.  Constitutional

22 principles of government and laws of sovereignty immunity

23 recognizes the right of a private property owner to bar

24 governmental agents, including inspectors purporting to be

25 carrying out, quote, police power, end quote, functions to
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 2 Amendment warrant or court order," double exclamation point.

 3 "Special legal notice.  Governmental officers who otherwise

 4 may have absolute immunity from tort liability may nonetheless

 5 be held liable for damages for the tort of trespass."

 6 Q. Okay.  Standby.  Let me move down.  Read starting there,

 7 please.

 8 A. "No weapons of any kind may be brought on this property.

 9 Small children live here, and for their protection, this

10 prohibition is strictly enforced," double exclamation point.

11 Public official take heed," triple exclamation point. 

12 "Constructive notice.  Warning is made to you if you

13 continue, you will violate good faith immunity.  42 U.S.C.

14 allows a citizen to enforce the obligation of contracts without

15 obstruction of any official's use of statute, regulation or

16 ordinance.  18 U.S.C. and 241, 242, 1001, and 3572 strips

17 immunity of said public official in an attempt to deprive that

18 right.  Public official in violation faces felony penalties of

19 up to $250,000 and up to ten years in prison."

20 Q. We're going to go back to the second page of the motion for

21 preliminary injunction.  And I'm going to ask you to read just

22 that first paragraph for me.

23 A. "Unless respondents are restrained and enjoined by this --

24 by order of this court, petitioners will suffer immediate and

25 irreparable injury, loss and damage in that the respondents
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 2 and protections of the petitioners herein, as more fully

 3 described and set forth in the complaint filed herein and in

 4 the affidavit attached hereto.  This motion is made on the

 5 additional ground that petitioner has no adequate remedy at

 6 law."

 7 Q. And the next page is called "Affidavit in Support of

 8 Complaint for Preliminary Restraining Order," right?

 9 A. Yes, ma'am.

10 Q. And then the last page of this document, preliminary

11 injunction, let me -- why don't you start reading there for me,

12 please?

13 A. Yes, ma'am.  "The actions of the respondents in this

14 instance -- instant case solidify the argument of the

15 petitioners that they are incapable of reading and abiding by

16 the most simple and straightforward posted notices which

17 clearly prohibit their unwanted and illegal presence at any and

18 all of the addresses previously mentioned in the companion

19 pleadings filed herein."

20 Q. I want to jump ahead in time a little bit and ask you if

21 the Court granted Mr. Hovind's motion for relief as requested

22 in that document?

23 A. No, ma'am.

24 Q. How long was that document or that lawsuit pending, do you

25 know?
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 2 Q. Okay.  Now, you indicated that there was a document also

 3 that talked about your contact with Tanya Hovind.  Let me show

 4 you what's been marked for identification purposes as

 5 Government's Exhibit OBS-73b.

 6 MS. HELDMYER:  Which for the record, Your Honor, is

 7 another certified copy of an official court document.

 8 BY MS. HELDMYER: 

 9 Q. And ask if you recognize that?

10 A. Yes, ma'am, I do.

11 Q. Is that another document, another -- a document filed

12 within the same case number, 3:02cv297/RV?

13 A. Yes, ma'am.

14 MS. HELDMYER:  We would offer Government's Exhibit

15 OBS-73b.

16 THE COURT:  Any objection?

17 MR. RICHEY:  No, Your Honor.

18 MR. BARRINGER:  No, Your Honor.

19 THE COURT:  Okay.  That will be admitted.

20 BY MS. HELDMYER: 

21 Q. Special Agent Schneider, this is, again, in the same case,

22 but the heading isn't the same.  What is this document called?

23 A. "Complaint for Preliminary Restraining Order and for

24 Temporary and Permanent Injunction."

25 Q. I'm going to slide down and maybe you can read that in
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 2 A. Yes, ma'am.  Again, this is from the same people against

 3 the same -- myself, commissioner, and the Internal Revenue

 4 Service, that they wanted -- that they were acting to enter an

 5 injunction, slash, restraining order against us and all those

 6 persons acting in concert with us.  And it says in support

 7 thereof they provided additional information.

 8 Q. Now, before we go too much further, at this point in time,

 9 this is filed in July of 2002, have you had any additional

10 contacts with Kent Hovind other than what you've already

11 testified to?

12 A. No, ma'am.  That was the only contact that I had with him,

13 was the attempt to serve the summonses.

14 Q. Okay.  Read paragraph 5 for me, please.

15 A. Yes, ma'am.  "Respondent, Internal Revenue Service, is a

16 purported government agency supposedly possessing authority to

17 assess and collect taxes from citizens of the United States of

18 America."

19 Q. And paragraph 7 for me, please.

20 A. "On July 11, 2002, respondent, Scott M. Schneider, in

21 violation of a clearly posted notice, a copy of which is

22 attached hereto, being made a part hereof and marked as 

23 Exhibit A, with the intent of serving three summons on

24 petitioner, Kent E. Hovind, trespassed upon property belonging

25 to Faith Baptist Fellowship, which is a free church not subject
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 2 of respondent Schneider are indicative of his reckless

 3 indifference with regards to the constitutional rights of

 4 petitioner, Kent E. Hovind.  Respondent Schneider left the

 5 three summonses with a missionary serving with Creation Science

 6 Evangelism.  A copy of the summonses are attached hereto and

 7 being made apart hereof as marked as Exhibits B through D."

 8 Q. Okay.  Paragraph 8, please.

 9 A. "On July 11, 2002, respondent Schneider, in violation of

10 clearly posted 24-inch, 36-inch notice, a copy of which is

11 attached hereto, being made a part hereof and marked as 

12 Exhibit A, which they parked next to, read, and then proceeded

13 past with the intent of serving a summons on petitioner Eric

14 Hovind, trespassed upon property belonging to Faith Baptist

15 Fellowship, which is a free church not subject to any authority

16 other than the Lord Jesus Christ.  The actions of respondent

17 Schneider are indicative of his reckless indifference with

18 regards to the constitutional rights of petitioner, Eric

19 Hovind.  Respondent Schneider was informed that the petitioner,

20 Eric Hovind, was not in town at the current time.

21 "Respondent Schneider insisted upon speaking to and serving

22 the summons upon Tanya Hovind, the wife of petitioner, Eric

23 Hovind, despite being informed of and having seen for himself

24 that Tanya Hovind is eight months' pregnant.  The reckless and

25 indifferent actions of respondent Schneider caused undue stress
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 2 child at risk.  Yet in direct violation of the clearly posted

 3 notice, Exhibit A, and with reckless disregard towards the

 4 constitutional rights of all the aforementioned individuals,

 5 respondent Schneider served the summons upon Tanya Hovind.  A

 6 copy of the summons is attached hereto being made a part hereof

 7 and marked as Exhibit E."

 8 Q. Paragraph 9 for me, please.

 9 A. "Petitioner, Kent E. Hovind, has realistic concerns and

10 fears stemming from previous gestapo actions of the Internal

11 Revenue Service against him, which included early morning raid

12 of the petitioner's home while he was gone, which resulted in

13 the unlawful seizure of several automobiles belonging to

14 petitioner, Kent E. Hovind."

15 Q. Okay.  And 10.

16 A. "The actions of respondent, Internal Revenue Service, have

17 historically been overreaching and unnecessarily heavy-handed.

18 Internal Revenue Service agents are permitted to carry and use

19 automatic firearms in the course of their investigative

20 tactics, which includes terrorizing citizens of this country."

21 Q. Down here in the lettered paragraphs, he's asking -- he's

22 enumerating what he's asking for a temporary restraining order

23 in paragraph A?

24 A. Yes, ma'am.

25 Q. And then what is that?
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 2 restraining respondents, myself, the Internal Revenue Service

 3 and the commissioner of IRS and all those who work with us.

 4 Q. And in C, what is he asking for?

 5 A. He's asking us to award -- the judge to award costs and

 6 disbursements as well as reasonable attorney's fees.

 7 Q. The first attachment, is that the same notice that we just

 8 looked at on the other document?

 9 A. Yes, ma'am, it is.

10 Q. Is that a copy of the summons that you -- or one of the

11 summonses that you left?

12 A. Yes, ma'am.  And CSE Transportation, as you see right here,

13 is one of the organizations that I had found that all the

14 vehicles -- a lot of vehicles that appeared to be connected

15 with Kent Hovind were all listed under an organization called

16 CSE Transportation.  And so for purposes of covering all my

17 bases when issuing summonses, I issued one for that

18 organization specifically.

19 Q. The second exhibited summons is for Creation Science

20 Evangelism, doing business as CSE, a/k/a CSE Enterprises?

21 A. Yes, ma'am.

22 Q. What did you do with this one?

23 A. This one right here, I also handed -- ended up handing to

24 Maury Adkins, along with the CSE Transportation one.  Again,

25 this was an attempt to get the general records relating to the
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 2 those extra names just to make sure there is no doubt of who

 3 we're looking for information about.

 4 Q. Okay.  Now, the information that you're looking for is the

 5 same, and you've summarized it in these bottom three

 6 paragraphs, I believe, or specified it.  Can you summarize for

 7 us what you were looking for here?

 8 A. Yes, ma'am.  At this time what I was asking for was

 9 financial records regarding -- for 1997 through 2001,

10 basically.  And what we're looking for is bank account records,

11 records of income, invoices, anything that would help me

12 determine if there is any kind of income, expenses, and

13 determine -- if there were, you know, a cooperative taxpayer, a

14 cooperative individual could provide those records, and we

15 might be able to close the case right then.  It might be able

16 to show us the problem.  

17 And then I also asked for a copy of the trust agreement.

18 At the time, based upon my evaluation of the case thus far, I

19 believed these to be fictitious organizations, and so for that

20 reason, I asked for the trust agreement.  I wanted to see if he

21 would produce any kind of document giving me any reason to

22 believe that there was an actual trust, there was a separate

23 organization.  And so I gave him the opportunity to do that as

24 well. 

25 And then the last, I asked for any federal or state tax
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 2 mistake.  It could have been that there was a separate entity

 3 or a separate name that I didn't cover, and I gave them an

 4 opportunity to provide those returns to me to show me that he

 5 had filed or reported that income just under another name or

 6 for something that I might not have caught.

 7 Q. The next one that is attached as an exhibit is a summons to

 8 Faith Baptist Fellowship.  Why did you issue a summons to Faith

 9 Baptist Fellowship?

10 A. At the time that I conducted the summons, I had mentioned

11 that I had done some property research, and I had seen that

12 previously Kent Hovind had purchased property and had moved

13 that property around between names, and one of the names that

14 he used was Faith Baptist Fellowship.  I had seen property

15 records that gave me indication that there was no difference

16 between Kent Hovind and Faith Baptist Fellowship.  The property

17 record transactions I saw showed Kent Hovind signing --

18 transferring property he had purchased in his name, giving it

19 to Faith Baptist Fellowship and signing it as Kent Hovind,

20 elder of Faith Baptist Fellowship.  So for that reason, I asked

21 for the records regarding this organization to see, one, if the

22 organization existed and, two, if -- you know, if there was any

23 income related to that organization, specifically.

24 Q. The last one exhibited to this document is a summons issued

25 to Eric Hovind.  What were you asking from Mr. Hovind and why?
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 2 Hovind were very limited.  As you can see, it was regarding the

 3 sale, transfer and acquisition of the parcel of land where he

 4 built his house.  Now, I can tell you at this time, 21

 5 Cummings, right next to it where Eric's house now is, is 23

 6 Cummings.  And for that reason, I believed it to be part of the

 7 same parcel of property.  So I was asking him regarding a piece

 8 of land that had been given to him.  Now, where that -- the

 9 reason this came up was because I had done research in the

10 county property records, and I had been able to determine that

11 Kent Hovind had purchased a parcel of property.  Kent Hovind

12 transferred a part of that property to Creation Science

13 Evangelism.  He then reattempted to transfer it to Faith

14 Baptist Fellowship, and then he transferred a portion of that

15 parcel of land from Faith Baptist Fellowship to his son, Eric

16 Hovind, where he signed conducting the transfer and deed of the

17 property.  

18 So for this reason, I wanted to find out if there was any

19 actual -- was this a gift?  Was -- did Eric pay for the land?

20 I wanted to come up with the issue regarding the existence of

21 this transaction to determine if it's -- what its status was.

22 Q. I'm going to jump ahead on you again.  Briefly, did you

23 ever get any documents or any response from Mr. Hovind or Eric

24 Hovind pursuant to those summonses?

25 A. Yes, ma'am.  As a matter of fact, I got what I would
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 2 this set of summonses was taken to federal court, and they

 3 moved to quash the summonses.  They moved -- they applied to

 4 federal court seeking relief that the summonses shouldn't be

 5 complied with.  Around the same time or shortly thereafter, I

 6 received copies of letters that -- or letters to myself, copies

 7 of which were CC'd to the financial institutions I had sent,

 8 but -- I apologize.  I might be getting ahead of myself right

 9 there.

10 Q. All right.  You said that there was a petition to quash the

11 summons filed?

12 A. Yes, ma'am.

13 Q. Was that a separate matter than the one that we just

14 reviewed?

15 A. Yes, ma'am, it was.

16 Q. Okay.  Let me show you what's been marked for

17 identification purposes as Government's Exhibit OBS-82a, also a

18 certified document from the court.  Do you recognize that?

19 A. Yes, ma'am, I do.

20 Q. What is that?

21 A. That's a petition to quash that was filed by Kent Hovind in

22 the Northern District of Florida, right here, and it ended up

23 in front of Judge Collier.

24 MS. HELDMYER:  The United States would offer

25 Government's Exhibit OBS-82a into evidence.
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 2 MS. HELDMYER:  Would you like to see this?

 3 MR. RICHEY:  Your Honor, I'm just going to -- I can't

 4 find the particular document, but I'm not going to object to

 5 it.

 6 THE COURT:  Okay.  Do you want to look at that?

 7 MR. RICHEY:  I'll just look at it real quickly.  I

 8 have no objection.

 9 THE COURT:  OBS-82a will be admitted.

10 MS. HELDMYER:  If I may have one moment, Your Honor,

11 so that I can make sure they have the next exhibits as well.

12 All right.  Thank you, Your Honor.

13 BY MS. HELDMYER: 

14 Q. Let's take a look at OBS-82a.  This is Case No.

15 3:02cv311/LC, which would be Judge Lacey Collier here in the

16 District Court, correct?

17 A. Yes, ma'am.

18 Q. Motion to quash summons?

19 A. Yes, ma'am.

20 Q. And this appears -- excuse me.  Let me go back up here.

21 Filed on what day?

22 A. On July 31st, 2002.

23 Q. Were you made aware of this particular petition at some

24 point in time?

25 A. Yes, I was.
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 1 Q. Now, in summary, what does this document seek from the1 1 : 1 0 A M

 2 Court?

 3 A. This document seeks to have the Court step in and stop the

 4 production -- or the requirement for the production of records

 5 that I demanded pursuant to the summons.  So they are asking

 6 the Court to say that there is no reason, it's not proper, and

 7 that you don't have to produce the documents to myself,

 8 representing the IRS.

 9 Q. Let's go to Section 5, which is on the second page of that

10 document, which says, "Petitioner asserts that the summonses

11 are defective and unenforceable due to the IRS."  And would you

12 please list the A through -- it's going to be A through I.

13 A. Yes, ma'am.  "A, failure to properly establish delegation

14 of authority orders to Agent Scott Schneider to approve, issue,

15 and serve the subject summonses.  B, failure to serve an

16 attested copy of the summonses on petitioners and the elders of

17 all of the ministries listed in the summons.  C, failure to

18 comply with formal statutory requirements regarding service,

19 time, and place of examination and description of the records

20 to be produced.  D, failure to restrict the summonses to

21 financial transactions concerning the subject of the purported

22 investigation.  E, failure to restrict the scope of the

23 summonses to financial transactions and other documents

24 pertinent to enforcing the tax laws.  F, failure to provide

25 guidance to the third-party record keepers, i.e., by defining
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 2 fishing expedition for the IRS, based upon the third-party

 3 record keepers' discretion.  G, failure to restrict the scope

 4 of the summonses to transactions and documents pertaining to

 5 the subject of the purported investigation since the privacy

 6 rights of the other listed entities are at issue.  H, failure

 7 to obtain proper authorization and justifiable reasons for

 8 issuing summons concerning the subject of the purported

 9 investigation.  And, I, failure to issue the summonses for

10 proper purpose, one, to determine the correctness of any

11 return; two, to make a return where none has been made; three,

12 to determine the liability of any person; or, four, to collect

13 a tax liability."

14 Q. Connected to this document, copies of the same summonses?

15 A. Yes, ma'am.

16 MS. HELDMYER:  May I confer with counsel just one

17 moment?

18 THE COURT:  Yes.

19 MS. HELDMYER:  Thank you, Your Honor.

20 BY MS. HELDMYER: 

21 Q. Did you at some point in time get a ruling on that

22 particular petition to quash?

23 A. Yes, ma'am, I did.

24 Q. Prior to -- before we get to that, when you learned that

25 these types of documents had been filed in federal court and
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 2 A. Well, the first thing I have to do is contact our Counsel's

 3 office.  We have attorneys -- one or two attorneys that handle

 4 our whole field office, which our field office stretches from

 5 Pensacola, Tampa, Orlando, Fort Myers, Sarasota.  We have two

 6 attorneys to cover all that and all the issues surrounding

 7 that.  I contact them.  I provide them with the information.

 8 And basically what I have to do is stand by and have them

 9 determine if I was acting within the scope of my authority, and

10 they have do get an agreement from the Department of Justice to

11 agree to represent me in court.

12 And so basically, while I had been a party to legal

13 actions, this is the first time anybody attacked me outright

14 and sued me in my own name.  So for this reason, I have to go

15 to counsel, and we're waiting and waiting, because there are

16 time limits on these things.  So I'm going to counsel and

17 asking for advice, what do we do, and I'm told, well, you have

18 to wait for a decision, because we have to determine if we're

19 going to get an attorney over there to represent the issue and

20 take it to court to defend it.

21 Q. What was the effect on your ability to advance this

22 investigation?

23 A. Oh, I mean, it stymied the entire thing.  I can probably do

24 general information, but this is the first step of the

25 investigation, and I can't even get out of the gate and get
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 2 mean, the motion, the injunction, basically, just added up time

 3 and wasted my time and wasted the time of my -- our counsel's

 4 office, wasted the time of more than one United States

 5 assistant attorney.  So the -- basically -- basically, delayed

 6 it.

 7 Q. All right.  Let me show you what's been marked for

 8 identification purposes as OBS-82b, which is another certified

 9 court docket in Case No. 3:02cv311/LC.  Do you recognize that

10 document?

11 A. Yes, ma'am.

12 Q. Is that the Court's order with regard to the petition?

13 A. Yes, ma'am.

14 MS. HELDMYER:  We'd offer OBS-82b into evidence.

15 THE COURT:  Any objection?

16 MR. BARRINGER:  No, Your Honor.

17 MR. RICHEY:  No, Your Honor.

18 THE COURT:  All right.  That will be admitted.

19 BY MS. HELDMYER: 

20 Q. Okay.  This is the document entitled "Order," and if you'll

21 just summarize right here what happened.

22 A. The Court said for the reasons stated below -- obviously,

23 they motioned for a rehearing and reconsideration.  So it

24 appears to me from the face that they might have asked again

25 for additional guidance, but they stated below that the judge
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 2 Q. The next page, I think in procedural history, explains the

 3 reconsideration issue.  Just read that paragraph under

 4 procedural history.

 5 A. Yes, ma'am.  It says, "Pursuant to Title 26, United States

 6 Code, Section 7609, petitioners instituted an action on

 7 July 31, 2002, requesting that this Court quash the IRS

 8 summonses based on numerous grounds, document one.  The Court

 9 dismissed petitioners' petition to quash summons for lack of

10 subject matter jurisdiction because petitioners did not

11 demonstrate compliance with jurisdictional prerequisites of 26

12 U.S.C. Section 7609, doc 3.  Now petitioner's motioning the

13 Court for reconsideration of that jurisdictional order, doc

14 six."

15 Q. Oh, the date on that particular document -- 

16 MS. HELDMYER:  If I may, Your Honor, I apologize.

17 BY MS. HELDMYER: 

18 Q. The date on that particular document?

19 A. It was finally granted on October 25th, 2002.

20 Q. Okay.  So between the filing of the original petition in

21 July and this particular dismissal in October -- on

22 October 25th of 2002, did your investigation proceed in any

23 meaningful way?

24 A. No.

25 Q. Was that the only petition to quash summons that Mr. Hovind
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 2 A. No, ma'am.

 3 Q. Let me show you what's been marked for identification

 4 purposes as Government's Exhibit OBS-82c, also a certified

 5 court document.  This is a 37-page document.  Do you see that?

 6 A. Yes, ma'am.

 7 Q. Is this something that was also filed by Mr. Hovind around

 8 the same time period?

 9 A. Yes, ma'am.  I can actually recognize the case number being

10 one digit difference.

11 Q. This is 3:02cv312, and it was assigned to Judge Vinson,

12 correct?

13 A. Yes, ma'am.

14 Q. Here in federal court?

15 A. Yes, ma'am.  

16 MS. HELDMYER:  The United States would offer OBS-82c

17 into evidence.

18 THE COURT:  Any objection?

19 MR. RICHEY:  No, Your Honor.

20 MR. BARRINGER:  No, Your Honor.

21 THE COURT:  That will be admitted.

22 MS. HELDMYER:  If I may publish, Your Honor?

23 THE COURT:  I apologize.

24 MS. HELDMYER:  Thank you.

25 BY MS. HELDMYER: 
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 2 A. Yes, ma'am.

 3 Q. Also, entitled "Petition to Quash Summons"?

 4 A. Yes, ma'am.

 5 Q. Can you summarize if there are any differences -- well, let

 6 me not ask you to summarize.  This is regarding what summonses?

 7 A. This was regarding the other group of summonses that I

 8 mentioned that I conducted after dropping the ones off at 29

 9 Cummings Road.  These were primarily to financial institutions,

10 except for this person right here.  I also conducted a

11 summons -- issued a summons on Dan Nelson and -- the same

12 person we heard testify earlier in trial.  All these were

13 gathering financial information, with the exception of the Dan

14 Nelson one.  Specifically, I wanted information because of that

15 trust that Dan Nelson had that was set up with the assistance

16 of Kent Hovind, that trust had Kent Hovind as the trustee, and

17 I was concerned about the nature of that trust, and so I was

18 gathering information on that.  I served that summons directly

19 on Dan Nelson, and this was -- it was quashed along with the

20 other ones that I served on all the financial institutions

21 related to Kent Hovind.

22 Q. Now, what ultimately was the result of that particular

23 lawsuit?

24 A. That one was also eventually denied.

25 Q. Let me show you what's been marked for identification
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 2 certified court record.  Do you recognize that?

 3 A. Yes, ma'am, I do.

 4 Q. Is that the referral and order with regard to the case

 5 about which you just testified?

 6 A. Yes, ma'am, it is.

 7 MS. HELDMYER:  We would offer OBS-82d into evidence,

 8 Your Honor.

 9 THE COURT:  Any objection?

10 MR. BARRINGER:  No objection.

11 MR. RICHEY:  No objection.

12 THE COURT:  That will be admitted.

13 BY MS. HELDMYER: 

14 Q. The tag at the top here indicates that it's the same case,

15 3:12/RV, Mr. Hovind versus you?

16 A. Yes, ma'am.

17 Q. Petition to quash summons.  This was apparently referred to

18 Judge Vinson on 8/2/02.  The date of this document was filed

19 was when?

20 A. 9/3/02.

21 Q. It talks about plaintiffs' motion to quash summons.  And

22 what did the Court order?

23 A. The Court ordered that the request for relief is denied,

24 and references an Eleventh Circuit opinion from a prior court

25 case, it appears, and No. 97-2585, paren, 9/24/98, and this
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 1 Court's order of 12/26/96, and that looks like he gives a legal1 1 : 2 4 A M

 2 cite.

 3 Q. Okay.  Are you familiar with this particular Eleventh

 4 Circuit opinion?

 5 A. I would have to refresh my memory if that's the same one

 6 that I've seen.

 7 Q. Was there something going on with regard to Mr. Hovind in

 8 1996?

 9 A. Yes, ma'am.  1996 is when he was having the other actions

10 going on, the other collection actions that eventually ended up

11 involving Revenue Officer Powe.  And those -- there was a -- to

12 my knowledge, there were additional summonses issued during

13 that time, and those, too, had also been quashed.

14 Q. You indicated that there were other actions taken by

15 Mr. Hovind other than these files in federal court with regard

16 to the summonses that you issued?

17 A. Yes, ma'am.  There were -- I received -- after he filed the

18 petitions to quash, I received a stack of documents from

19 Mr. Hovind, one of which was probably about three inches thick,

20 containing numerous, numerous copies basically of the same

21 thing, letters to me and copies of these all sent to each and

22 every financial institution that was served with a summons.

23 Q. Do you know how Mr. Hovind knew that you had served

24 summonses on the banks for his bank records?

25 A. Because I told him.  As a part of our requirement and our
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 2 keepers, we send notice to the individual about whom we

 3 requested records, so that they know we're requesting records

 4 from a bank or other financial institution or an accountant.

 5 We send notice on those types of summonses.

 6 Q. Did you learn, based upon the information that Mr. Hovind

 7 gave to you, that Mr. Hovind had provided some information to

 8 the bank?

 9 A. Yes, ma'am.

10 Q. I'm sorry.  The banks, I should say.

11 A. Yes, ma'am.  Each bank, each -- there was a grouping of

12 packets.  So each one contained the same voluminous information

13 with copies of his motions to quash, a cover letter outlining

14 lots of information, basically advising the banks of the motion

15 to quash, but at the end basically putting them on notice that

16 they are now on legal notice and that they comply and that they

17 should deal with -- they should handle themselves accordingly.

18 MR. RICHEY:  Objection, Your Honor, characterization

19 of evidence that's not yet in.

20 THE COURT:  Do you have them?

21 MS. HELDMYER:  We have them, Your Honor, and I will

22 offer them now.

23 BY MS. HELDMYER: 

24 Q. Let me show you what's been marked for identification

25 purposes as OBS-96, 97, 98, 99, 100, 101, and 102, which I
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 2 have to go through all of the pages, but they all primarily

 3 look like this.  Do you recognize those documents?

 4 A. Yes, ma'am, I do.

 5 Q. What are these documents?

 6 A. This -- the front page -- these are all documents that I

 7 was sent by Kent Hovind.  These documents basically refer to

 8 the summonses that I issued to all of the banks.  The bottom of

 9 the letter that was on the front part of this, CC'd the banks.

10 And then attached to it were copies of all the court documents

11 that he had filed up to that point.

12 MS. HELDMYER:  The United States would offer, Your

13 Honor, OBS-96 through OBS-102 into evidence.

14 THE COURT:  Any objection?

15 MR. BARRINGER:  No, Your Honor.

16 MR. RICHEY:  No, Your Honor.

17 THE COURT:  Those will be admitted.

18 BY MS. HELDMYER: 

19 Q. All right.  Special Agent Schneider, we're going to look at

20 the first one, OBS-96.  Remind us, again, how you came into

21 possession of these documents.

22 A. I received them.  Now, these specific ones, they were sent

23 to my attention.  They were sent -- they say directed to, but

24 these right here, the actual ones that we're looking at today

25 were sent to the commissioner of the Internal Revenue Service
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 2 They bundled them up and they shipped them over to me.  So

 3 that's where all these came from.

 4 Q. Okay.  This says IRS Form 2039 summons.  What is a Form

 5 2039?

 6 A. It's our standard summons that the IRS uses to request

 7 information.  The ones that you saw earlier at the back of the

 8 lawsuit were our standard summons forms.

 9 Q. It says, "Refused for fraud without dishonor."  Do you know

10 what that means?

11 A. To me, it's a common term used by anti-tax individuals who

12 don't believe in the tax system.

13 Q. It says, "I, Kent E. Hovind."  Would you please -- I'm not

14 going to have you read the whole thing.  If you'll just read

15 that portion there.  I know you'll have to read over the stamp.

16 A. Right.  I don't know if I can.  "I, Kent E. Hovind, the

17 undersigned, do hereby serve constructive --"

18 Q. Let me do this.

19 A. Is there another one where the stamp doesn't cover?

20 Q. There is.  There is another.  I'm going to switch over to

21 OBS-97, because they are virtually the same, correct?

22 A. Yes, ma'am.

23 Q. Okay.  We'll move to one that doesn't have the stamp over

24 the words and see if you can read it.

25 A. Okay.  "I, Kent E. Hovind, the undersigned, do hereby serve
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 2 summons, and its contents sent to SunTrust Bank, bearing your

 3 signature, is hereby refuted and rebutted.  See copy of said

 4 Form 2039 summons enclosed as Exhibit A."

 5 Q. Okay.  "I hereby make the following statement of facts and

 6 beliefs and do affirm."  Number one, would you read that for

 7 us, please?

 8 A. "That the only legal definition of, quote, revenue agent I

 9 find is located in the Code of Federal Regulations, Title 27,

10 Section 250.11, quote, revenue agent, any duly authorized

11 commonwealth Internal Revenue agent of the Department of the

12 Treasury of Puerto Rico, end quote.  See Exhibit B.  If, quote,

13 Revenue Agent Schneider is such a person, he has no

14 jurisdiction over me, and, further, that your summons

15 purportedly issued under the authority of Internal Revenue Code

16 7602, et al., is a misapplication of the IR Code.  Section

17 7602, which appears in Sub Title F, Chapter 77, applies to

18 alcohol, tobacco, and firearms, Title 27, CFR, as referenced in

19 the Code of Federal Regulations, part 70, per CFR index and

20 finding, aids parallel tables of authority.  See Exhibit C.

21 Your records show, or should show, that I have never been

22 involved in any ATF activities.  And, further, three, that

23 according to Internal Revenue manual, paren, 42, 200, quote,

24 obtaining evidence from abroad administratively, end quote, the

25 Form 2039 summons does not apply to me, never having lived
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 1 abroad during any period of time in question.  See Exhibit D.1 1 : 3 3 A M

 2 And further, four, that I have never been served a Form 23C

 3 assessment certificate pursuant to 26 CFR 301.6203-1.  You are

 4 aware or should be that Internal Revenue Manual 3, paren, 17,

 5 end paren --"

 6 Q. You can skip the numbers.

 7 A. Okay.  Thank you.  

 8 "-- states all tax assessments must be recorded on Form 23C

 9 assessment certificate.  The assessment certificate must be

10 signed by the assessment officer and dated.  The assessment

11 certificate is the legal document that permits collection

12 activity.  Furthermore, Internal Revenue Manual section states

13 all assessments must be certified by the signature of an

14 authorized official on Form 23C assessment certificate.  A

15 signed Form 23C authorizes the issuance of notices and other

16 collection action."

17 Q. Go ahead and read that first paragraph.

18 A. "Therefore, since IRC Subtitle F, Chapter 77, is applicable

19 only to ATF and is for obtaining evidence from abroad

20 administratively, total estoppel is now 100 percent in effect,

21 thus, nullifying said any, slash, all Form 2039 summons that

22 was issued by Revenue Agent Schneider under color of law and is

23 invalid and unenforceable against me.  Accordingly, I do not

24 consent to the production of any summoned information at the

25 time and place of appearance contained in said summons.
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 2 records pursuant to said summons shall not be held harmless."

 3 Q. Signed by Mr. Hovind on what date?

 4 A. It appears July 22nd, 2002.

 5 Q. I think we've already established through the court records

 6 that the courts' -- the courts' reaction to these allegations

 7 from Mr. Hovind, what did the courts do with regard to those

 8 summonses?

 9 A. They denied his motion to quash, and basically in my mind

10 listed that he needed to go ahead and comply with the

11 summonses.

12 Q. How about the banks, the other entities not related to

13 Mr. Hovind, did they actually comply with the summonses?

14 A. I had to recontact each bank, because the majority of them

15 did not comply because of this letter.

16 Q. Did that letter cause some delay in the investigation?

17 A. Absolutely.

18 Q. And did it affect or impair your ability to conduct this

19 investigation?

20 A. Yes, ma'am.

21 Q. All right.  We're going to go back to the first lawsuit we

22 talked about, and that was the motion for preliminary

23 injunction, which is Case No. 3:02cv297/RV, where Mr. Hovind

24 and his son Eric Hovind tried to enjoin you from coming onto

25 their property when you served a summons.  Do you recall that
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 2 A. Yes, ma'am, I do.

 3 Q. I think you indicated it before, that that lawsuit ended in

 4 your favor; is that correct?

 5 A. Yes, ma'am.

 6 Q. Let me show you what's been marked for identification as

 7 Government's Exhibit OBS-73c, which is also a certified court

 8 record, 297/RV.  Do you recognize that as the order that

 9 ultimately ended that litigation?

10 A. Yes, ma'am, I do.

11 MS. HELDMYER:  We would offer OBS-73c into evidence.

12 MR. RICHEY:  No objection, Your Honor.

13 MR. BARRINGER:  No objection, Your Honor.

14 THE COURT:  It will be admitted.

15 BY MS. HELDMYER: 

16 Q. This is an order that was entered by -- excuse me just a

17 second -- by which judge?

18 A. Roger Vinson, the chief judge here.

19 Q. As a summary, would you read that for me, please.

20 A. Yes, ma'am.  "The petitioners have filed a complaint to

21 enjoin the Internal Revenue Service, IRS, and its agent from,

22 quote, contacting, harassing, and trespassing upon the premises

23 of petitioners.  The respondents have moved to dismiss the

24 complaint.  The petitioners have not filed a response in

25 memorandum.  The following facts are taken from the
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 2 ruling on the motion to dismiss."

 3 Q. Okay.  And this particular order was entered when?

 4 A. October 31st, 2002.

 5 Q. And the preliminary injunction motion was filed?  Let me

 6 show you OBS-73a to refresh your recollection.

 7 A. Yes, ma'am.  July 18th, 2002.

 8 Q. The Court then summarizes the facts that Mr. Hovind had

 9 provided, including information here about what?

10 A. About the posted notice that was posted outside of his

11 residence.

12 Q. Okay.  And start there, please.

13 A. "According to the petition, the petitioners have, quote,

14 realistic concerns and fears stemming from previous gestapo

15 actions of the Internal Revenue Service against Kent E. Hovind.

16 These concerns stem from a, quote, raid that the IRS allegedly

17 performed on Kent E. Hovind's home.  The petitioners also

18 allege that Internal Revenue Service agents are permitted to

19 carry and use automatic firearms in the course of their

20 investigative tactics, which includes terrorizing citizens of

21 this country.  The petitioners now seek to enjoin the IRS and

22 its agents from, quote, contacting, harassing, and trespassing

23 on the premise of the petitioners."

24 Q. We okay.  Have a discussion section.  The judge has

25 discussed something called -- I better back up here -- the
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 2 just read that for me, please.

 3 A. Yes, ma'am.  "The Tax Anti-injunction Act provides that no

 4 suit for the purpose of restraining the assessment or

 5 collection of any tax shall be maintained in any court by any

 6 person."

 7 Q. And the next line, please, up to there.

 8 A. Yes.  "It prohibits federal courts from issuing injunctions

 9 to enjoin the assessment or collection of taxes where the

10 statutory scheme provides an alternative remedy."

11 Q. And then right there.

12 A. "Its purpose is to permit the government to assess and

13 collect taxes allegedly due without judicial intervention while

14 allowing challenges to the disputed sums to be determined in a

15 subsequent action for a refund."

16 Q. Here.

17 A. "The Anti-Injunction Act will apply unless a recognized

18 exception is applicable."

19 Q. Those last two lines, please.

20 A. "The Anti-Injunction Act does provide for statutory

21 exceptions.  However, the petitioners have not asserted that

22 any of these statutorily created exceptions apply here."

23 Q. The end of that sentence.

24 A. "And none of them appear to be applicable."

25 Q. And, finally, if you will just read that paragraph.
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 2 Kent E. Hovind's federal income tax liabilities.  The actions

 3 the petitioners seek to enjoin would impair the IRS's attempt

 4 to assess and collect those taxes.  Therefore, the

 5 Anti-Injunction Act is applicable in this instance, and the

 6 petitioners have the burden of demonstrating that an exception

 7 should be applied."

 8 Q. You can skip the citation.

 9 A. "The petitioners have not done so.  After review of the

10 complaint, it is clear to me that this case does not present

11 one of those, quote, rare and compelling circumstances

12 necessitating an exception.  The Anti-Injunction Act bars this

13 Court from exercising jurisdiction over this matter.  As a

14 result, the complaint must be dismissed."

15 Q. All right.  Special Agent Schneider, after the -- this was

16 dated October 31st of 2002.  After that one was dismissed, were

17 you free at that point in time to continue your investigation?

18 A. Well, I tried to pick it up where it left off, yes, ma'am.

19 Q. All right.  What actions did you take after that -- after

20 that order?

21 A. Well, after that order, I took -- I took a copy of the

22 denials from the judge, and I wrote Mr. Hovind a letter, and I

23 wrote him a letter regarding the fact that the judge has now

24 said that you have no right to quash the summons.  So I asked

25 that he comply, and I set a new date asking him to provide the
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 2 another ten days.  I said, listen, typically in a summons of

 3 this, we ask for -- we give them, I believe it's 20 days, 23

 4 days, off the top of my head, but I asked, ten days can you

 5 provide the records that I originally requested?

 6 MR. RICHEY:  Your Honor, can we have a time frame?

 7 THE COURT:  Time frame, please.

 8 THE WITNESS:  This was sometime after the decision to

 9 quash.  It would be some time late 2002.  I would say it would

10 be November or December or maybe even January '03.  Sometime

11 within a couple of months after I learned of the order, which I

12 did not learn of immediately.  The government doesn't quite

13 work that way.  However, once I learned about it, I attempted

14 to give him another opportunity to go ahead and provide the

15 records.  Again, attempting to err on the side of caution,

16 saying, okay, he moved to quash them and regardless of what I

17 personally felt about his tactics, that I felt they were done

18 to impede my ability to continue, I felt that I was going to

19 give him another opportunity.  So I wrote him a letter.  I

20 said, please, now that we have this, would you please come in

21 my office and provide me the records since the judge ruled.

22 MR. RICHEY:  Your Honor, I have an objection and ask

23 to strike his answer and ask to be heard regarding it.

24 THE COURT:  You have to approach.

25 (At the bench:
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 1 MR. RICHEY:  Your Honor, this witness just testified1 1 : 4 5 A M

 2 that he impeded him, and what he's doing is making the ultimate

 3 conclusion that the jury should be making.  So he is making an

 4 ultimate fact and repeating it to the jury, thus, giving a

 5 directed verdict in essence to the jury.

 6 MS. HELDMYER:  I don't think there is anything wrong.

 7 He's the one that was impeded and impaired.  If he wants to use

 8 the word "impeded," if he felt that way, that's important and

 9 that's relevant to the charge in Count 58.  I don't think the

10 fact that he used a word that's also used in the statute makes

11 it impermissible testimony if that's what he believed.

12 THE COURT:  I think it's relevant because he's

13 testifying as to why he sent these letters -- the letter to

14 Mr. Hovind instead of taking some other action.  So I'm going

15 to allow it.  And the motion to strike will be denied.

16 (Bench conference concluded.)

17 THE COURT:  Ms. Heldmyer, you may proceed.

18 MS. HELDMYER:  Thank you, Your Honor.

19 BY MS. HELDMYER: 

20 Q. All right.  You can continue, Special Agent Schneider,

21 about why you sent these letters to Mr. Hovind.

22 A. Yes, ma'am.  As I was saying, the -- I wanted to give him

23 another opportunity -- despite everything, I wanted to give

24 another opportunity to provide the letters.  I sent these

25 letters in.  And he then responded with a letter of his own
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 2 the information that he listed in the petition to quash, the

 3 delegation orders, where I have the authority to do anything or

 4 the IRS has the authority to request records.  He sent me

 5 another long letter saying I understand the judge told me I had

 6 to, but you still need to do all this before I'm going to

 7 comply.  And so my feeling at that point --

 8 MR. RICHEY:  Objection, Your Honor, as to his

 9 characterization of the judicial order.

10 THE COURT:  Overruled.

11 Do you have the letter?  Are you going to be admitting

12 the letter?

13 MS. HELDMYER:  I don't believe -- I don't believe that

14 it's an exhibit at this point in time, Your Honor.

15 THE COURT:  All right.  Well, proceed.  The jury saw

16 the Court's order, and it can make its own decision about the

17 effect.

18 MS. HELDMYER:  Thank you, Your Honor.

19 BY MS. HELDMYER: 

20 Q. Okay.  So you received that information from Mr. Hovind.

21 How did you proceed after that?

22 A. Well, since it was clear to me that he -- there was no good

23 faith basis for him asking for this.  I did not believe that he

24 was going to comply whether I provided him anything or

25 everything.  I don't think he wanted to hear the answer.  So
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 2 just went into -- I continued to attempt to locate and find

 3 bank records.  Now, again, I've already run into the problem

 4 with the summonses.  So I'm trying to gather a bunch of outside

 5 evidence as possible, but I just continued my investigation,

 6 despite the fact that I was really sort of slowed down quite a

 7 bit because of his obvious use of these tools to sort of halt

 8 what I was able to do.  So most of it was, again, more public

 9 record searches, did talk to some people, but that -- that was

10 a slow process.

11 Q. Ultimately, did you obtain documents another way, other

12 than voluntarily or through summonses for Mr. -- to Mr. Hovind?

13 A. Yes.  Ultimately, I decided that the only way I was going

14 to obtain documents to proceed with the case was to do a search

15 warrant.  That started with the idea that I had to develop

16 enough probable cause to convince a magistrate judge, as well

17 as my own boss, internal counsel and the assistant United

18 States attorney assigned, that I had enough reason to go in and

19 forcibly enter the residence of Kent Hovind in order to take

20 the documents.

21 It was a long process.  I mean, it took, like I mentioned

22 before, a lot of different things, some surveillance,

23 identifying who is coming and going, ownership of vehicles,

24 lots of things to try to piece together a picture to be able to

25 prepare a statement and an affidavit of probable cause of why I
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 2 probable cause to suspect that the evidence of those crimes

 3 were located where I wanted to search.

 4 Q. The search warrant ultimately was served, I know, on -- and

 5 we've heard testimony about that, on -- in April of 2004?

 6 A. Yes, ma'am.

 7 Q. Your -- the rulings from the Court came towards the end of

 8 2002.  Was there -- what was the delay?  Why did it -- why did

 9 it take you so long to get to the point where you asked for a

10 search warrant?

11 A. Well, it was a combination of things.  One thing is because

12 of the delays, I wanted to make sure I covered all bases,

13 number one, before doing anything else.  But then because of

14 some other work assignments, I was -- I was sort of

15 unavailable, and this case got set on the back burner for a

16 while.

17 Q. Where were you?

18 A. Well, I was the first agent -- in 2003 when the United

19 States went to Iraq, started the Iraq War --

20 MR. RICHEY:  Objection, Your Honor, relevance to this

21 case.

22 MS. HELDMYER:  Would you like me to argue, Your Honor?

23 THE COURT:  Approach the bench.

24 (At the bench:

25 MS. HELDMYER:  It's offered simply to explain the
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 2 was impairing and impeding.  I would think they would want,

 3 frankly, for the jury to know that there was another reason why

 4 it took so long to get to the search warrant.  Also, Mr. Richey

 5 made a statement in his opening statement saying that the

 6 government had been on a ten-year-long fishing expedition, and

 7 this is the best we could do basically to come up with payroll

 8 taxes.  So I'm trying to explain why it took as long as it did.

 9 MR. RICHEY:  Your Honor, just the brief answer that he

10 was involved in other things for six months or eight months

11 would suffice, rather than going into detail on what else he

12 had been doing.

13 THE COURT:  I disagree.  There were several references

14 made to fishing expeditions.  Overruled.

15 (Bench conference concluded.)

16 THE COURT:  Ms. Heldmyer, you may proceed.

17 MS. HELDMYER:  Thank you.

18 BY MS. HELDMYER: 

19 Q. Special Agent Schneider, you may proceed.  What were you

20 doing during this period of time before the search warrant was

21 obtained?

22 A. I had to set the case aside for a while.  In 2003, at the

23 start of the Iraq War in February, our agency was gearing up to

24 provide some assistance in the hunt for Saddam's assets.  And

25 in about March of 2003, I was called and asked if I would be a
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 1 volunteer to go, and I ended up being the first criminal1 1 : 5 2 A M

 2 investigator for our agency on the ground in Baghdad right

 3 after we took the city and took control about in May of 2003.  

 4 And so because of my work on the -- interviewing the

 5 high-valued targets over there and attempting to locate the

 6 assets of the Saddam regime and setting up a base for our teams

 7 to go in following me and continue with that assistance on

 8 behalf of the Department of Treasury, my activities -- even

 9 though I was only out of the country for a short period of time

10 and back in after being in Baghdad, my activities in that area

11 were consuming my time pretty much because I was still

12 assisting with our coordination efforts and -- as well as other

13 of the terrorist-related case issues that were coming up around

14 that time as well.

15 Q. Approximately what time frame did you get back into the

16 Hovind matter?

17 A. It was -- it was probably late 2003.  So from about March

18 to about -- I'd say about October or November, I was pretty

19 much consumed for about six months with a lot of other matters

20 that were going on.  So around November 2003, I started looking

21 towards this having to be the alternative answer to obtaining

22 the evidence we needed to make this case go forward.

23 Q. Would you give the jury a little bit of background about

24 what is entailed in obtaining a search warrant?

25 A. Yes, ma'am.  Pretty much you have to convince a judge.  You
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 2 to put it together in a manner to explain that you have reason

 3 to believe that there is probable cause to believe -- that

 4 meets, reaches the threshold of probable cause to believe that

 5 there's a crime that's been committed, first of all.  And so I

 6 did that through gathering information on the fact that I had

 7 been able to gather that he hadn't filed tax returns, ever as

 8 far as my knowledge, that he had assets that appeared to be in

 9 his name or that were subsequently transferred out of his name.

10 I found -- through garbage searches, I was able to find

11 significant documentation regarding assets or income coming

12 into the business.  Some of these documents were charts that

13 appeared to have the CSE logo on them enumerating that they had

14 a large payroll and they had a large amount of deposits to bank

15 accounts.  

16 And so as I'm doing all my checking, I'm putting together

17 all this information in an affidavit, and then I have to gather

18 enough evidence, and from the -- the information we obtained

19 from the trash showed that there were documents actually at

20 these locations.  So there was probable cause to believe --

21 that I believed that there were documents going to be found at

22 each one of these locations.  In addition, I obtained

23 information from his website, because at the time I had had a

24 chance to look at the website on the Internet.  The website

25 contained his own statement of why he didn't want to pay taxes.
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 2 that the government was bankrupt in 1933 and, thus,

 3 everything -- all of us are just corporate entities, and we are

 4 no longer individuals.  I found information sending from his

 5 site to other sites that promoted the non-payment of income

 6 tax, and I also found for sale on his site materials that I

 7 considered to indicate that he did not believe in paying taxes.

 8 From that, gathered with all the information I received

 9 from the revenue officers and the revenue agents that had been

10 involved in the prior cases, I basically prepared probably a

11 50- or 60-page affidavit outlining each and every one of these

12 items, and took each one of these items and put it out in a

13 concise manner and prepared it and forwarded it up for review

14 by our counsel's office, the U.S. Attorney's Office, and

15 eventually took it to a magistrate judge.

16 Q. You had mentioned during your testimony about what you put

17 in the affidavit that you had done -- you had gotten some

18 things out of the Hovinds' garbage; is that correct?

19 A. Yes, ma'am.

20 Q. When did you do that?

21 A. I did it a variety of times but I did it as early as 2002

22 to first try to identify some of those bank accounts, and I did

23 it increasingly up to the time of the warrant, because as

24 you're getting closer to the warrant, we have a staleness

25 issue, that judges want to see that there is a recent time
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 1 frame.  It's not just a long ago time frame, but there's a1 1 : 5 7 A M

 2 recent reason to believe that there would be documents found

 3 that would be pertinent to my investigation there.  So I did

 4 it -- I did it sporadically, but through -- several times in

 5 2002, and then in 2003 or 2004, getting close to that period of

 6 time.

 7 Q. You said that you actually did find some information that

 8 you considered helpful to the investigation when you looked in

 9 the trash?

10 A. Yes, ma'am.  And the documents that I found in the trash

11 are significantly similar to ones that we'll be introducing

12 later on.

13 Q. What trash did you -- did you hit?

14 A. Well, I searched the trash primarily of 29 Cummings Road,

15 which is the residence of Kent Hovind and Jo Hovind and is the

16 part and parcel connected to Dinosaur Adventure Land.  I also

17 searched the trash of 21 Cummings Road, which is a house that

18 is down the street at the corner of that street, backs right up

19 to Pensacola Christian Academy, and that was a house that I had

20 seen numerous of their cars at, and property records revealed

21 that that might have been, you know, associated with the

22 Hovinds.

23 Q. What trash did you look at?  Did you go in their house and

24 pull out their kitchen garbage, or what did you do?

25 A. No, ma'am.  Kitchen garbage might have been included in
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 1 what I saw, unfortunately, but, no.  What this is, if this is1 1 : 5 8 A M

 2 garbage that was set off to the street or set up for pickup and

 3 collection.  I never entered their property.  It was always on

 4 the curtilage or it had already been picked up by the garbage

 5 company.  I never actually entered their property to obtain the

 6 garage.

 7 Q. Okay.  Let me show you what's been marked for

 8 identification purposes as Government's Exhibit PR-25.  Do you

 9 recognize that document?

10 A. Yes, ma'am.

11 Q. Is that a document that you found in the trash in one of

12 your trash searches that you've just described?

13 A. Yes, ma'am, it is.

14 MS. HELDMYER:  The United States would offer PR-25

15 into evidence.

16 THE COURT:  Any objection?

17 MR. RICHEY:  Your Honor, I have an objection, and

18 maybe I can sort it out.

19 THE COURT:  All right.  

20 MR. RICHEY:  No objection.

21 THE COURT:  PR-25 will be admitted.

22 MS. HELDMYER:  One moment, Your Honor.  I think I can

23 speed things up, if we could confer for just a moment.

24 BY MS. HELDMYER: 

25 Q. All right.  Is this the document that you obtained out of
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 2 A. Yes, ma'am, it is.

 3 Q. What is this?  What does it say that it is?

 4 A. It says that it's a time off request for a vacation.

 5 Q. Do you know from your later review of the records who Jon

 6 Heifner is?

 7 A. I believed him to be an employee of Christian Science

 8 Evangelism or Dinosaur Adventure Land.  I don't know which.

 9 Q. And the date on this document?

10 A. July 29th, 2002.

11 Q. And is this the actual document that you fished out of the

12 trash?

13 A. Yes, ma'am, it is.

14 Q. Okay.  And there is another copy of the time off request on

15 the same page; is that correct?

16 A. Yes, ma'am.

17 Q. From a name, Joseph Phillips.  Do you know from your

18 investigation who he is?

19 A. I don't recognize the name off the top of my head, ma'am.

20 Q. Okay.  And there is some writing here.  Can you make that

21 out?

22 A. It looks to me like it says, "Please note that classes

23 begin on 8/20/02, at which time I will be able to work Mondays

24 and Thursdays.  After 1:30 p.m. on Thursdays, continued on

25 back."
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 1 Q. Was there a back to this document?1 2 : 0 1 P M

 2 A. No, ma'am.  The document is exactly how I found it.

 3 MS. HELDMYER:  May I confer just a moment?

 4 THE COURT:  Yes.

 5 BY MS. HELDMYER: 

 6 Q. All right.  Let me show you what's been marked for

 7 identification as Government's Exhibit PR-26a and b -- oh, I'm

 8 sorry -- and c.  Do you recognize that series of documents?

 9 A. Yes, ma'am.

10 Q. What are they?

11 A. This was a timecard and time sheet, and I believe with an

12 attached -- is there a C on there?  Attached envelope, yes,

13 ma'am.  I found that in the trash, and I do recognize the name

14 of Daniel Fournier, Fournier.  And that Post-It note that you

15 see there was attached to the time sheet as I found it.

16 MS. HELDMYER:  The United States would offer

17 Government's Exhibit PR-26a through c into evidence.

18 THE COURT:  Any objections?

19 MR. RICHEY:  No, Your Honor.

20 MR. BARRINGER:  No, Your Honor.

21 THE COURT:  Those will be admitted.

22 BY MS. HELDMYER: 

23 Q. Okay.  Now, these are stapled together now.  Were they

24 stapled together in the trash, or what condition were they in?

25 A. You know, as far as I know, ma'am, I don't believe these
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 1 have been altered any.  I can't recall for certain, but I know1 2 : 0 3 P M

 2 that I had all these in the trash.  I can't recall if they were

 3 folded up within the envelope and removed afterwards or not.

 4 Q. Okay.  The top document here is -- other than the fact that

 5 it's stapled, and I will not unstaple, but it appears to be a

 6 heavier stock card of some sort; is that correct?

 7 A. Yes, ma'am, it is card stock, apparent timecard, it looks

 8 like.

 9 Q. There is a name on the top.  You've said you recognize that

10 name?

11 A. Yes, ma'am.  I've seen that name before associated with

12 this investigation, Daniel Fournier or Fournier.

13 Q. And have we got times here?  

14 A. Yes, ma'am.

15 Q. It looks like W and 3:40 and 6:43.  And down at the bottom

16 there appears to be a sticker on this card.  What does that

17 say?

18 A. Ministry service stewardship accountability card.

19 Q. This is -- we're looking at PR-26b.  It says weekly time

20 sheet, Creation Science Evangelism.  Do you see that?

21 A. Yes, ma'am.

22 Q. And this is for?

23 A. The period -- the week of January 19 through 24, 2004, and

24 it shows the date of January 30, 2004.

25 Q. This is for a total of?



Schneider - Direct    141
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 2 Q. You said that this green sticker was on this document when

 3 you found it?

 4 A. Yes, ma'am, it was.

 5 Q. And it says --

 6 A. It says, "I wasn't sure if I read your last name correctly.

 7 That is why your name is not put on the check in case if I

 8 misspell.  Make sure you put your name on the check as soon as

 9 you see it.  Thanks, Tanya Hovind."

10 Q. The c in this exhibit is this?

11 A. Yes, ma'am.  It's an envelope listing January 19 through

12 24.  It shows paid January 30, 2004, Daniel Fournier.

13 Q. And let me show you what's been marked for identification

14 purposes as PR-27a, b and c.  Do you recognize those?

15 A. Yes, ma'am.

16 Q. Same basic thing, you found it in the trash?

17 A. Yes, ma'am.

18 MS. HELDMYER:  The United States would offer PR-27a

19 through c into evidence.

20 THE COURT:  Any objection?

21 MR. RICHEY:  No, Your Honor.

22 MR. BARRINGER:  No, Your Honor.

23 THE COURT:  Thank you.  Those will be admitted.

24 BY MS. HELDMYER: 

25 Q. Okay.  Same person, Daniel Fournier?
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 2 Q. Okay.  Same markings on the card?

 3 A. Yes, ma'am.  Except for the top, there is an interesting

 4 mark on the top of the card.

 5 Q. Let's see that.  The top of this card, what does that say

 6 there?

 7 A. It looks like it says $12 per hour per K.H, which I assume

 8 to be Kent Hovind.

 9 Q. Then we have a time sheet like the one we just saw?

10 A. Yes, ma'am.

11 Q. Except with no sticker on the bottom, and an envelope?

12 A. Yes, ma'am.

13 Q. Let me show you what's been marked for identification

14 purposes as Government's Exhibit PR-28.  Is this also a

15 document that you obtained out of Mr. Hovind's trash?

16 A. Yes, ma'am, it is.

17 MS. HELDMYER:  The United States would offer PR-28

18 into evidence.

19 THE COURT:  Any objection?

20 MR. RICHEY:  No, Your Honor.

21 MR. BARRINGER:  No, Your Honor.

22 THE COURT:  That will be admitted.

23 BY MS. HELDMYER: 

24 Q. It says interoffice memo, and it seems to have a nice

25 coffee stain on the bottom of it.  Dated what?
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 2 Q. To all staff from Dr. Kent E. Hovind, Re:  Timecard?

 3 A. Yes, ma'am.

 4 Q. Would you read the memo for me.

 5 A. "Effective immediately, there is to be no Wite-Out on the

 6 timecards.  In the event there is an error on your timecard,

 7 the error is to be lined through so that the error is still

 8 legible.  The correct time is to be written in to the left of

 9 the error and to be initialed by your supervisor or Maury.

10 Please also note any personal time utilized during the day with

11 a minus symbol and the appropriate amount of time on your

12 timecard.  Your cooperation is appreciated."  And it appears to

13 be signed by Kent Hovind.

14 Q. Let me show you what's been marked for identification

15 purposes as 29a and b.  Do you recognize that?

16 A. Yes, ma'am.

17 Q. Another document or set of documents you retrieved from the

18 trash?

19 A. Yes, ma'am.

20 MS. HELDMYER:  The United States would offer PR-29a

21 and B into evidence.

22 MR. BARRINGER:  No objection.

23 MR. RICHEY:  No objection.

24 THE COURT:  It will be admitted.

25 BY MS. HELDMYER: 



Schneider - Direct    144

 1 Q. Okay.  What are we looking at here?1 2 : 0 9 P M

 2 A. Another weekly time sheet for Bill Seaman.  The total at

 3 the bottom appears to be $675.

 4 Q. Okay.  And the check number on the bottom?

 5 A. 1593.

 6 Q. B would be what?

 7 A. The envelope that it came in, which is with a note that

 8 says, "This is the 'other' check that Bill lost," with a little

 9 sticker showing that -- what pay period it was.

10 Q. And do you know, based upon your investigation or

11 testimony, who Bill Seaman is?

12 A. Yes, ma'am.  He was actually one of the supervisors over

13 there for a while and, to my knowledge, one of their salaried

14 employees.

15 Q. Let me show you what's been marked for identification

16 purposes as PR-30a through n, as in Nancy, which is a series of

17 documents.  I know you've had an opportunity to see these

18 before coming into court.  Do you recognize those?

19 A. Yes, ma'am.

20 Q. Are those also documents that you retrieved from the trash?

21 A. Yes, ma'am.

22 MS. HELDMYER:  The United States would offer PR-30a

23 through n, as in Nancy, into evidence.

24 THE COURT:  Any objection?

25 MR. RICHEY:  No, Your Honor.
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 1 MR. BARRINGER:  No, Your Honor.1 2 : 1 0 P M

 2 THE COURT:  Those will be admitted.

 3 However, Ms. Heldmyer, now is probably as good a time

 4 as any for our lunch break, so if this is an okay time for you

 5 to break.

 6 MS. HELDMYER:  Yes, Your Honor, certainly.

 7 THE COURT:  All right, then.  Ladies and gentlemen,

 8 we'll take our lunch recess now.  We'll be in recess until

 9 1:30.  Please don't discuss the case amongst yourselves or with

10 anyone else during the lunch break.  And, also, please avoid

11 any news reports of the trial should there be any.  And please

12 do not attempt to form any opinion about the merits of the case

13 until you've heard all the evidence, you've heard the arguments

14 of the attorneys and have received instructions on the law.

15 Have a nice lunch.  And we'll see you back at 1:30.

16 (Jury out.)

17 THE COURT:  You may step down.

18 Anything before we break for lunch?

19 MS. HELDMYER:  I don't think so, Your Honor.

20 MR. RICHEY:  No, Your Honor.

21 MR. BARRINGER:  No, Your Honor.

22 THE COURT:  We'll be in recess until 1:30.

23 (Recess.)

24 THE COURT:  I'm going to ask, Ms. Simms, if you would

25 provide a copy of this to each of the attorneys.
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 2 instruction that I propose to give regarding Mr. Gibbs'

 3 testimony.  I'm not going to ask you your position on it right

 4 knew.  I'll wait and talk to you about it on the afternoon

 5 break.  I would like to give the instruction before I excuse

 6 the jury for the weekend since Mr. Gibbs did testify today.

 7 All right.  Ms. Heldmyer, I believe there's an issue.

 8 MS. HELDMYER:  Your Honor, I could not remember

 9 whether the Court had asked me to give the Court notice before

10 I did this or not, so I wanted to make sure.  That lawsuit that

11 we provided a copy of to the Court that involved Kent and Jo

12 Hovind in 1996 versus the United States, that was in that

13 package of documents we were arguing about the tax protestor, I

14 intend to introduce that at this time.  So I wanted to give the

15 Court notice.  I just couldn't remember whether you wanted

16 notice of that or not.

17 THE COURT:  I no longer have those documents.  This is

18 the case in this court?

19 MS. HELDMYER:  Yes, Your Honor.  I'll pass up the

20 exhibits.  It's OBS-81a, b, c and d.

21 THE COURT:  These documents orders stem from a motion

22 to quash summons; is that right?

23 MS. HELDMYER:  It is, Your Honor.  It is kind of

24 organized strangely.  The actual motion to quash that started

25 the litigation is marked at the green tab.  It's actually an
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 1 attachment to one of the other documents.  So if you'll look at 1 : 3 2 P M

 2 the green tab, you'll see the original motion.

 3 THE COURT:  That's what I was looking for.  Okay.

 4 MS. HELDMYER:  That was the best we could do with the

 5 1996 records.

 6 THE COURT:  All right.  I'll allow it in.  I'll give

 7 an instruction.  I may not give it immediately following the

 8 admission of the documents, however, but I will give it today.

 9 MS. HELDMYER:  Thank you, Your Honor.

10 THE COURT:  This is -- this is -- I'm sorry -- coming

11 in as we discussed earlier, I know, over objection --

12 MR. BARRINGER:  Thank you, Your Honor.

13 THE COURT:  -- regarding -- on the issue of 404(b) on

14 the intent and structuring counts; is that right?

15 MS. HELDMYER:  Correct, Your Honor.

16 THE COURT:  All right.  Anything else?

17 MS. HELDMYER:  No, Your Honor.

18 THE COURT:  Yes, Agent Schneider, you can take the

19 stand.  If you would bring the jury in, please.

20 (Jury present.)

21 THE COURT:  Ladies and gentlemen, welcome back from

22 lunch.  We are now ready to proceed with the continuation of

23 the government's case and the government's examination of Agent

24 Schneider.

25 Agent Schneider, I remind you you're still under oath,
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 2 THE WITNESS:  Yes, ma'am.

 3 THE COURT:  Ms. Heldmyer, you may proceed.

 4 MS. HELDMYER:  Thank you, Your Honor.

 5 BY MS. HELDMYER:  

 6 Q. Special Agent Schneider, I believe we were talking about

 7 Government's Exhibit PR-30, which is a series of documents, and

 8 I believe before the lunch hour, the Court admitted these

 9 documents.  So let's just take a look very quickly.  PR-30

10 appears to be similar to something that we've seen before,

11 correct?

12 A. Yes, ma'am.  It appears to be a timecard for a Marlissa

13 Jewell, with the time indicated on it that it was run from a

14 time clock of some sort.

15 Q. This is for --

16 A. September 3rd through the 28th.

17 Q. Okay.  And we have this card marked again as what?

18 A. As a ministry service stewardship accountability card.

19 Q. This next piece of paper that it's attached to?

20 A. Is the weekly time sheet indicating up at the top, the

21 missionary name of Marlissa Jewell, and it shows the week of

22 August, it looks like the 25th through the 31st on that one.

23 Date -- yes, ma'am.  And it shows the date of 09/06/02 for

24 payment.  And it indicates different times, and at the bottom

25 it shows the pay scale per hour, the number of hours and the
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 2 to $238.

 3 Q. Okay.  So you're talking about the comparison between that

 4 number and that number?

 5 A. Yes, ma'am.

 6 Q. Now, on the previous exhibit that we showed, which is

 7 PR-29a already admitted to evidence, we looked at this weekly

 8 time sheet for the missionary's name of Bill Seaman, correct?

 9 A. Yes, ma'am.

10 Q. You've indicated down below that there was a total line and

11 then there was also a check number on this document, correct?

12 A. Yes, ma'am.

13 Q. Now, with regard to Marlissa Jewell's weekly time sheet,

14 does it appear that there is a check number that corresponds

15 with the pay that's indicated on here that she has earned?

16 A. No, ma'am.

17 Q. The next one, PR-30c, another time sheet of Paul Jewell.

18 And who is Paul Jewell, if you know?

19 A. Paul Jewell is the since deceased spouse of Marlissa

20 Jewell, Kent and Jo's daughter.

21 Q. Marlissa is the daughter and --

22 A. And Paul -- Paul died February of this year.

23 Q. And Paul Jewell was married to Marlissa, correct?

24 A. Yes, ma'am.

25 Q. Okay.  And this appears to be similar.  And we've got a
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 2 A. It appears to be 268.72, with a total listed as 269 in red.

 3 Q. Does there appear to be a section down here indicating

 4 check number?

 5 A. No, ma'am.

 6 Q. We have another weekly time sheet for -- oops, excuse me --

 7 for Marlissa Jewell for what period of time?

 8 A. September 30 through October 5, and it shows the date of

 9 10/11/02.

10 Q. Total amount paid?

11 A. $372.

12 Q. And is there any indication on here as to how she was paid?

13 A. No, ma'am.

14 Q. 30E, PR-30e, that appears to be a copy of a timecard; is

15 that correct?

16 A. Yes, ma'am.

17 Q. Is that the condition that you found it in the garbage?

18 A. Yes, ma'am, it is.

19 Q. PR-30f, another timecard for Marlissa Jewell?

20 A. Yes, ma'am.

21 Q. And a weekly time sheet for what period of time?

22 A. For the period of time of October 2nd through the 7th.  It

23 shows a date of 10/18/02 right below it.

24 Q. For how much?

25 A. For $714.
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 2 A. No, ma'am.

 3 Q. 30h, another timecard?

 4 A. Yes, ma'am.

 5 Q. For?

 6 A. For Paul Jewell.

 7 Q. Next is a weekly time sheet, Paul Jewell.  For what period

 8 of time?

 9 A. September 7th through the 12th.

10 Q. For?

11 A. $82.

12 Q. Any indication of method of payment?

13 A. No, ma'am.

14 Q. PR-30j is what?

15 A. It's an envelope from Creation Science Evangelism.  It

16 shows September 7th through 12th, paid September 18th, 2002,

17 for Marlissa Jewell.

18 Q. And k?

19 A. A similar envelope for Paul Jewell, showing September 7th

20 through 12th, crossed off, and I think it said October there.

21 Q. You found other envelopes?

22 A. Yes, ma'am.

23 Q. We're looking at PR-30l.

24 A. For Martha Harris.  And September 23rd through 28th for

25 Marlissa Jewell.  And a September 30th through October 5th for
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 2 Q. Did you indicate earlier whether or not this is the type of

 3 information that you used to acquire the search warrant that

 4 you served later on in 2004?

 5 A. Yes, it is, ma'am.

 6 Q. All right.  I'm going to back you up fairly significantly

 7 in time here for just a second.  Did you become aware of

 8 another lawsuit that occurred in 1996, another petition to

 9 quash the summons, this time the summonses involving the

10 revenue officer?

11 A. Yes, ma'am, I was aware of that.

12 Q. Let me show you what's been marked for identification

13 purposes as Government's Exhibit -- Exhibits OBS-81a, b, c and

14 d.  Have you had the opportunity to look at these before coming

15 into court?

16 A. Yes, ma'am, I have.

17 Q. Do you recognize -- and these are, for the record,

18 certified copies of court documents.  Do you recognize them?

19 A. Yes, ma'am, I do.

20 Q. Do those appear to be copies from the court file regarding

21 another lawsuit involving Kent Hovind and Jo Hovind versus the

22 United States?

23 A. Yes, ma'am, it does.

24 MS. HELDMYER:  The United States would offer OBS-81a

25 through d into evidence.
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 2 MR. RICHEY:  No, Your Honor.

 3 MR. BARRINGER:  The ones I made earlier, Your Honor.

 4 THE COURT:  The documents will be admitted, OBS-81a,

 5 b, c and d.

 6 BY MS. HELDMYER: 

 7 Q. We're going to start -- because the documents are set up in

 8 kind of an unusual way, so we're going to start with c,

 9 OBS-81c.  Kind of towards the middle of that document, which is

10 where this document appears, does this appear to be the

11 document that initiated this particular court action?

12 A. Yes, ma'am.

13 Q. Okay.  Explain what this is, please.  Why don't you just go

14 ahead and read it instead of explain it.

15 A. Okay.  Well, it's -- Kent E. Hovind, Jo Delia Hovind are

16 the petitioners v. United States and the case number, as you

17 see, for the petition to quash summons.

18 Q. Okay.  This was filed in?

19 A. The United States District Court of the Northern District

20 of Florida, to my knowledge, here in Pensacola.

21 Q. Is that the same court for which we have been looking at

22 these other lawsuits that were initiated against you?

23 A. Yes, ma'am.

24 Q. It says right there, moves the Court to quash summonses.

25 Are you familiar with what summonses those were that were
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 2 A. Yes, ma'am.  If I recall correctly, they had to do with an

 3 attempt to obtain information from places where business had

 4 been done in order to indicate income to the Hovinds.

 5 Q. This says -- the allegations here on this first page say

 6 that on or about October 11, IRS Agent C. Kelly served these

 7 summonses; is that correct?

 8 A. That's my understanding, yes, ma'am.

 9 Q. Do you know who C. Kelly is?

10 A. I believe she's the revenue officer who took over after

11 Ms. Powe transferred to Mobile.

12 Q. Now, Section 3 at the bottom of that page talks about what

13 the summonses pertained to.  Would you just read that for me.

14 A. Yes, ma'am.  "The summonses at issue direct the above-said

15 third-party record keeper to produce information on, quote,

16 loan applications, monthly billing amounts, sales contracts, et

17 cetera."

18 Q. Okay.  Then Section 6 has a series of allegations of

19 problems regarding the IRS, correct?

20 A. Yes, ma'am.

21 Q. And the back page of this particular document is signed by?

22 A. Jo Delia Hovind and Kent E. Hovind.

23 Q. Okay.  90 -- OBS-81a would be the next document.

24 THE COURT:  81a you said?

25 MS. HELDMYER:  81a, yes, Your Honor.
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 2 BY MS. HELDMYER: 

 3 Q. What is this?

 4 A. In the same action, it's the report and recommendation, I

 5 believe, of the magistrate judge.

 6 Q. Let's flip to the back page and see who signed this

 7 document.

 8 A. Yeah.  Magistrate Judge Susan Novotny.

 9 Q. Was she a magistrate here in this court?

10 A. Yes, she was.

11 Q. Now, the front part of this page talks about -- excuse me.

12 I'll fit that on there -- what has brought the parties to this

13 point.  Can you just read that paragraph?

14 A. Yes, ma'am.  "This cause is before the Court upon

15 respondent's motion to dismiss a petition brought pursuant to

16 several sections of 26 U.S.C. to quash 13 administrative

17 summonses issued by the Internal Revenue Service.  Petitioners

18 have filed a response to respondents' motion."

19 Q. And I hope you can do this for me.  Can you see this well

20 enough to read it, this footnote No. 1?

21 A. Yes, ma'am.  "26 U.S.C. Section 7602 provides that the

22 Secretary of Treasury or the IRS as his designee, may, quote,

23 examine any books, papers, records or other data which may be

24 relevant or material to ascertaining the correctness of any

25 return and may issue summonses to those in, quote, possession,
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 2 IRS.  Section 7604 is the jurisdictional grant governing an

 3 action to enforce such summonses.  Section 7609(b)(2), which

 4 provides that, quote, any person entitled to notice of a

 5 summons under Subsection A shall have the right to begin a

 6 proceeding to quash such summons as it appears to be the only

 7 statue cited by petitioner which is amicable under the facts of

 8 their case."

 9 Q. "Respondent asserts that," can you read that first

10 paragraph?

11 A. Yes, ma'am.  "Respondent asserts that as a matter of record

12 neither the local United States attorney nor the United States

13 Attorney General has been properly served with a summons and

14 copy of the petition as required by Federal Rules of Civil

15 Procedure 4.  Accordingly, respondent moves for dismissal of

16 this action for lack of jurisdiction and insufficiency of

17 process.  In their response, petitioners evidently argue that

18 Rule 5 of the Federal Rules governs service in this case rather

19 than Rule 4, and that, in any event the petition was served in

20 accordance with both Rule 4 and Rule 5.  Furthermore, according

21 to the petitioners, any defect in service as to the Attorney

22 General which may have existed, has now been cured, quote by

23 causing such to be served."

24 Q. Okay.  Let's skip to the end here and find out what Judge

25 Novotny's report and recommendation actually recommended.
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 2 be denied with leave to renew if the petitioners fail to timely

 3 and properly serve the United States in accordance with the

 4 Federal Rules of Civil Procedure."

 5 Q. Okay.  And subsequent to that, OBS-81b, as in boy, is this

 6 the United States' renewed motion to dismiss?

 7 A. Yes, ma'am.

 8 Q. Okay.  And read that first paragraph there for me, please.

 9 A. "This action was filed October 16, 1996.  No summonses have

10 been issued by the clerk, and no service of a summons and

11 petition has been made on the local United States attorney or

12 on the Attorney General."

13 Q. And jumping to the end of this particular document, what's

14 the United States asking for here?

15 A. "The petitioners have had reasonable time and opportunity

16 to cure this defective service of process upon the United

17 States.  Petitioners have decided to ignore every opportunity

18 afforded by this Court.  Accordingly, this action must be

19 dismissed."

20 Q. March -- I'm afraid I haven't been giving you the dates to

21 read off that.  81b, the date of that filing is?  Can you read

22 that?

23 A. Yes, ma'am.  March 14th, 1997.

24 Q. And then there was a response by the petitioners filed on?

25 A. March 20th, 1997.
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 2 A. Yes, ma'am.

 3 Q. And this document is signed by?

 4 A. Kent E. Hovind and Jo Delia Hovind.

 5 Q. And then on April 7th of 1997, we have OBS-81d, which is an

 6 order; is that correct?

 7 A. Yes, ma'am.

 8 Q. Okay.  "Upon consideration, it is ordered," can you read

 9 that for me?

10 A. Yes, ma'am.  "Upon consideration of the foregoing, it is

11 ordered this 7th day of April 1997, that the relief requested

12 is granted.

13 Q. And you can read this without the citations, skip over the

14 citations.

15 A. Sure.  "Petitioners have been given reasonable time

16 pursuant to the Rule of Procedure in which to effect proper

17 service, but have not complied with it either by effecting

18 personal service upon the U.S. attorney or by sending via

19 certified mail a summons and petition addressed to the U.S.

20 Attorney's, quote, civil process clerk.  Petitioners' motion

21 for summary judgment is denied as moot.  This action is

22 dismissed."

23 Q. Okay.  Now, we're going to jump back to where we were in

24 talking about the initial stages of the search warrant.  I

25 believe that we left off when you were talking about getting an
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 2 judge; is that correct?

 3 A. Yes, ma'am.

 4 Q. At some point in time, did the magistrate judge order you

 5 to conduct a search and a seizure?

 6 A. Yes, ma'am.

 7 Q. On what day did that occur?

 8 A. The search took place on April 14, 2004.

 9 Q. What were you ordered to search, what property or premises?

10 A. We were ordered to search the property and premises of 21

11 Cummings Road in Pensacola, Florida, and the property

12 appurtenances to 29 Cummings Road, which are just about three

13 houses down from each other.

14 Q. What were you ordered to look for and seize?

15 A. We had -- attached to this warrant, we had two things.  We

16 had an attachment listing the places that I mentioned and --

17 more particularly described, so there wouldn't be any doubt,

18 and we had a list of items to be seized, which included

19 financial records, records of income, records of expenses,

20 anything that would basically bring us to be able to determine

21 if a crime has been committed, and that also included evidence

22 of anti-tax material, anything that would give us an idea of

23 the intent of Mr. Hovind.

24 Q. Were you also authorized to seize cash money?

25 A. Yes, ma'am, we were.
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 2 generally when you conduct a search, what -- how do you set

 3 that up?

 4 A. Okay.  Well, prior -- prior to actually executing the

 5 warrant, we have a briefing, just like you sort of see on TV.

 6 We have a briefing.  We get everybody together.  And in this

 7 case, we knew that Mr. Hovind was very litigious.  We knew that

 8 we were likely going to be sued.  So we formulated a plan to

 9 try to do a multitude of things, minimize outside involvement,

10 maximize our safety and the safety of others, and to make sure

11 that we control the situation and didn't do anything that would

12 put the IRS or our agency, criminal investigation, in a bad

13 light down the road.  During this process, we determined a plan

14 for how we were going to search, at what time we were going to

15 enter the premises, how we were going to collect the evidence,

16 and how we were going to deal with potential problems on that

17 day, if they should arise.

18 Q. Did you, in fact, conduct this kind of a briefing before

19 serving the search warrant on the premises of CSE?

20 A. Yes, ma'am, we did.

21 Q. How many agents and/or other officers were involved in

22 executing this search warrant?

23 A. I recall off the top of my head, we had approximately 18 --

24 16, 18 agents from our agency, and we had a few sheriff's

25 deputies from the Escambia County Sheriff's Office, who were
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 2 because we were doing two sites.  And the one site at 29

 3 Cummings, which encompassed also Dinosaur Adventure Land, goes

 4 between Cummings Road all the way out to Old Palafox and has

 5 like three entrances.  So we had a lot of area to control.  So

 6 we had to have quite a number of personnel.

 7 MS. HELDMYER:  Your Honor, may I retrieve some

 8 documents?

 9 THE COURT:  Yes, ma'am.

10 BY MS. HELDMYER: 

11 Q. Did you have an operation plan in terms of who was going to

12 be doing what jobs and who was going to be in charge of what

13 aspects of the search?

14 A. Yes, ma'am.

15 Q. What was that plan?

16 A. Our plan entailed -- I assigned duties to different one of

17 our agents that we had, to make sure everybody knew from the

18 time we got there to the time that we leave, what they are

19 responsible.  As the raid leader, that was my job.  My job was

20 to oversee sort of the entire operation.  One of the things we

21 formulated a plan for was attempting to get there early enough

22 in the morning that we would hopefully avoid any of the

23 employees that worked over there.  We were trying to minimize

24 their involvement.  So one of our plans was to get there early

25 enough, be able to make contact with Mr. and Mrs. Hovind, take
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 2 employees as they came in on an as-needed basis.

 3 The rest of the plan was how we were going to conduct the

 4 search, from making sure we were going to announce our

 5 presence, not going to announce, make sure that we were going

 6 to notify that we actually had a search warrant, that we were

 7 going to cover all those procedural steps to make sure we were

 8 going to do our job right.  

 9 And from that point, we discussed issues such as that

10 everybody needed to make sure that we were -- that we did

11 things properly, that the way we treated the employees on the

12 site was important.  We had determined that we were going to

13 run into employees there.  So one of our plans was we were

14 going to attempt to identify everybody there, obtain ID, name

15 and some basic information.  We were going to attempt to ask

16 them questions, but regardless of whether they complied or not,

17 at that point we were going to tell them to go ahead and leave

18 the premises, and they could return when we were done

19 conducting the search.  So that was our plan with the

20 employees.

21 Then we set up further plans to make sure that -- how we

22 collected the evidence.  We assigned a person to log our

23 evidence in once we got it.  We assigned search teams that were

24 going to go around in pairs and search the different locations

25 within the premises.  And we assigned people to be in charge of
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 2 Mrs. Hovind who we did determine we were going to allow to

 3 remain at the site of the search warrant as long as they were

 4 cooperative during the entire process, to make sure somebody

 5 stayed with them the entire time, because while we control the

 6 cite, it is our responsibility to make sure that nothing

 7 happens while we're there, and so we always assign an agent to

 8 be there if anybody remains on the property.  

 9 And as I mentioned, we also had security issues.  Because

10 of the large amount of property, we could not -- we had to make

11 sure that we had the different entrances closed up or monitored

12 so that nobody wandered in while we were conducting our search.

13 Q. Did you play a specific role in organizing the search as it

14 was being conducted?

15 A. Yes, ma'am.  I was the raid leader at the time.  We call it

16 a raid leader or a team leader.  But I assigned -- I had two

17 other individuals.  Special Agent Evans, at the table with us,

18 was one of the individuals who was one of my specific team

19 leaders.  And another one of our agents from the office filled

20 the other role down at 21 Cummings Road.  So while there, I was

21 free to basically oversee all the operations, wander from place

22 to place, take care of any issues that arose during the search

23 warrant.  So it gave me a little bit more freedom to sort of

24 oversee as the activities occur.

25 Q. What was the plan in terms of keeping track of where
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 2 search?

 3 A. Our agency has its own search warrant program.  I mean,

 4 it's very meticulous.  We're able to input into a computer.  We

 5 bring a laptop and a printer with us.  And especially for

 6 document warrants such us, we're not going in to obtain one

 7 piece of evidence.  We know there is going to be volumes.  So

 8 we go in and we make sure that, one, we have a person with the

 9 extra duties that we assign as someone to photograph and

10 sketch.  We take photographs before and after our search

11 warrant is executed.  We take a sketch to determine -- we label

12 the rooms in each one of the buildings, and that sketch is

13 given to our evidence -- the person who enters all our evidence

14 in the computer, and they basically label rooms and put the

15 corresponding letter or, however we do it, number, to the

16 sketch, so that we make sure at the end of the day when someone

17 comes and says this is from Room H, ultimately I can track back

18 that piece of evidence to that exact room.

19 And so once it's entered into evidence, a list is prepared,

20 and that's the last thing we do before we leave, is we printout

21 a copy of that list.  And we leave one copy with -- at the

22 search warrant site before going.

23 Q. What about computers, did you anticipate finding any

24 computers on the premises?

25 A. Yes, ma'am.  We knew from his website that there was at
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 2 also knew from interviewing some former employees that there

 3 were multiple computers throughout the business.  So we knew we

 4 were going to find quite a few.  So we were prepared with

 5 agents from our office who were -- who received advanced

 6 training in computer forensics, and we call them computer

 7 investigative specialists.

 8 Q. Did you have a particular plan with regard to any

 9 information that was going to be on the computers in terms of

10 whether you were going to be taking the computers out of the

11 premises or leaving them there in some way?

12 A. Yes, ma'am.  As a matter of fact, we actually entered this

13 in our affidavit, I believe, to explain it to the judge,

14 because our first attempt is to make sure we minimize any

15 impact on anyplace that we serve a search warrant.  So what we

16 do is we go there with the intent of trying to make a mirror

17 image of that computer, that hard drive.  So we can take a

18 complete mirror, complete copy, that doesn't alter the

19 original, with us and leave the original intact.  

20 That allows the person who we serve the search warrant on

21 to not be without their computer, and it allows us to have a

22 complete -- you know, complete identical image of that for our

23 use for determining if there is any evidence of value on there.

24 So we came there with a plan of attempting to image everything

25 while we were there on site before leaving, so we didn't have
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 2 Q. Were you successful in doing that?

 3 A. Yes, ma'am.  We erred on the side of staying much longer

 4 than anticipated in order to complete that.  We were there

 5 quite late at night.  I mean, we were probably there until 9 or

 6 10 o'clock at night after starting at approximately 7:30 in the

 7 morning, but the only reason we were there that long was

 8 because the last five or six or seven hours was all making sure

 9 that we got the images of these computers so we didn't have to

10 take anything with us.

11 Q. Did you have people who knew what they were doing that had

12 some expertise in computers performing this function?

13 A. Yes.

14 Q. Who were they?

15 A. We had Terry Bloodworth, Bill Post and Mike Anderson, are

16 three of our computer investigative specialists from different

17 field divisions that came up to help us with this.  And they

18 received advanced training, and they have advanced equipment

19 that is specifically designed to be able to take an image

20 without altering it off of a hard drive.

21 Q. Why don't you walk us through that?  Let's start with when

22 you arrived that morning.  What was happening?  Describe the

23 scene to us.

24 A. When we arrived that morning, everything first appeared

25 like we expected it to.  There wasn't a whole lot of activity.
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 2 marked uniform presence, because as we know from past

 3 activities that I knew about with Mr. Hovind and dealing with

 4 individuals who don't believe in the authority of the IRS, we

 5 know that oftentimes bringing in a uniform presence can help

 6 diffuse any situation that may arise, because oftentimes

 7 individuals who don't believe in our authority always recognize

 8 the authority of the sheriff's office.

 9 So we arrived.  And as we arrive and pull up, Mr. Hovind is

10 coming out of what I call or refer to as the bookstore office.

11 It was a prior bookstore that is now -- that was converted into

12 the executive offices over at CSE where Kent Hovind had his

13 office, and his executive secretary and office manager had her

14 office.  He walked out of that and walked towards us.  And he

15 knew me from sight.  So as we first approached there, he's

16 coming out of a building, and we're able to come and serve the

17 search warrant directly to him as we arrive that morning at

18 approximately 7:30.

19 Q. Was there any discussion between you and Mr. Hovind at that

20 time?

21 A. As I recall, he asked me what I was doing there.  I told

22 him we were executing a search warrant.  I gave him a copy of

23 the search warrant.  I told him we had a search warrant.  And

24 he wanted to discuss -- discuss the search warrant.  I told him

25 we weren't going to be discussing anything at this time, that
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 2 talk at a later time.  I believe he made some comments that

 3 were generally to the effect that I've been corresponding with

 4 you, you haven't answered my questions, and I'm executing a

 5 search warrant.  Well, I again reminded him that we weren't

 6 going to discuss it at this time.

 7 And I gave him an opportunity -- I asked him who was

 8 inside, and he told me his wife and they had a guest in the

 9 house.  So instead of opening up the door and, as we train

10 oftentimes, securing the building by searching it thoroughly, I

11 gave him an opportunity to walk in the house with us and make

12 sure that we encountered the people that he said were there.

13 As soon as he walked in the door, Mrs. Hovind was readily

14 apparent, we called to her, and she complied and came out to

15 some agents behind me as we continued through the house.

16 As we were walking with myself and Special Agent Evans, we

17 were walking down the hallway with Mr. Hovind, he was telling

18 us where the other person was located in the house, and that

19 she was a guest of theirs.  As we're going down, we are

20 asking -- and I heard Special Agent Evans ask Mr. Hovind, are

21 there any guns in the house?  And Mr. Hovind informed us that

22 there were a couple of guns by the nightstand and a rifle in

23 the closet, and was it, that were on the premises, because we

24 asked him, any guns anywhere else around?  He said that was it.

25 So we go on down, and after we identify what the last
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 2 making sure that the side rooms are clear, make sure there's

 3 nobody that's hiding or going to jump out at us, Special Agent

 4 Evans escorts Mr. Hovind outside as I knock on the door and

 5 wait for the guest to get dressed and come outside with us.

 6 Q. Before you get too much farther, I'm going to show you

 7 what's been marked and admitted into evidence as OBS-122j,

 8 which is a photograph.  Do you recognize what this is a

 9 photograph of?

10 A. Yes, ma'am, I do.

11 Q. What is this?

12 A. This is the residence at 29 Cummings right there, and over

13 on this side is the entry to Dinosaur Adventure Land, which

14 goes off the side of their driveway.  Their driveway is a

15 circular driveway that goes around the back of those trees you

16 see.

17 Q. I'm going to slide this over just a little bit so we can

18 see.  This is the Creation Science Evangelism sign there?

19 A. Yes, ma'am.

20 Q. Let me slide it back.  Now, can you tell us approximately

21 from this photograph where the events that you've just

22 testified to transpired?

23 A. Well, if you follow this driveway right into there, that's

24 where we pulled up.  This building is the house, that we made

25 an entrance right there past this bush.  Right there on the
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 2 garage that was an office space was.  That's the door that we

 3 entered through after Mr. Hovind walked from that area right

 4 over there.  So we drove right into the driveway and entered

 5 there, and that's where everything started as far as our plan

 6 was at the time to secure the main house and then move on.

 7 Q. You indicated that you had done something contrary to your

 8 training.  Can you elaborate on that a little bit, please?

 9 A. Yes, ma'am.  You know, again, we train -- and I'm one of

10 our use-of-force instructors for our field office, and I help

11 train -- we train how to properly clear buildings when we're

12 doing search warrants, because no matter what we want to think,

13 oftentimes it's a dangerous situation because we are being

14 ordered to force our way into a location in order to gain

15 evidence.  Because of this, we take precautions.  We move in

16 teams of three.  We clear a room before moving on, and

17 oftentimes we'll have guns drawn when we're going through a

18 house, because you never know, when you're doing this, if

19 someone is going to come out at you.  And we take a lot of

20 safety precautions for our own safety.

21 But at this time, because of the fact that we knew the

22 problems that we've had in the past already with Mr. Hovind, we

23 were all a little bit hesitant to do anything that, again,

24 would cast a bad light on things.  So in this case we erred on

25 the side of our own danger instead of caution and let him
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 2 risk if there was another person in the house that might not be

 3 happy with us there.  But the bottom line is, is that we put

 4 ourselves at risk of increased danger because we wanted to

 5 minimize any impact it had on the Hovinds.

 6 Q. Okay.  I think I stopped your story when you were talking

 7 about allowing the guest to get dressed and get out of the

 8 house.  Did that occur?

 9 A. Yes, ma'am.  Yes, ma'am.  And after we were able to make

10 sure the house was empty and secure, one main room in the back

11 of the house that I refer to as the gazebo, I heard it referred

12 to that by others, is a large room where I believe most of the

13 staff meetings had taken place.  And it was back in this room

14 that we decided to bring everybody as we were securing the

15 premises, because in addition to this house, there are multiple

16 buildings on the property.  There is a trailer.  There is

17 several other large buildings that all had to be secured.  And

18 so we had this as a starting point to make sure we had a secure

19 location, and that whenever we encountered anybody, we could

20 bring them there.  And we had a couple of agents there in that

21 area making sure that everything was okay while we were holding

22 people temporarily while we secured the rest of the property.

23 Q. Let me show you what's been marked for identification

24 purposes as OBS-120g.  It's a photograph.

25 THE COURT:  This has been admitted.
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 2 THE COURT:  This has been admitted.  Yes, g.

 3 MS. HELDMYER:  120g, Your Honor.  I'm sorry.  It's a

 4 different set of photographs.

 5 THE COURT:  I'm sorry.  I thought you said 122g.

 6 BY MS. HELDMYER: 

 7 Q. Do you recognize that?

 8 A. Yes, ma'am.

 9 Q. What is that a photograph of?

10 A. That is what I believed to be the gazebo area, as I refer

11 to it.

12 Q. That's what you were just testifying about?

13 A. Yes, ma'am.

14 MS. HELDMYER:  We'd offer OBS-120g into evidence.

15 THE COURT:  Any objections?

16 MR. BARRINGER:  Just a minute, Your Honor.

17 MR. RICHEY:  I have no objection, Your Honor.

18 THE COURT:  Any objection?

19 MS. HELDMYER:  Your Honor, may I confer with counsel

20 just one moment?

21 THE COURT:  All right.

22 MS. HELDMYER:  While they are doing that --

23 MR. RICHEY:  I don't have an objection to that

24 particular one.

25 MR. BARRINGER:  I have no objection to that exhibit.
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 2 BY MS. HELDMYER: 

 3 Q. Okay.  Special Agent Schneider --

 4 A. Yes, ma'am.

 5 Q. -- we're now looking at a picture.  I'm trying to minimize

 6 the shine here off the machine.  What are we looking at here?

 7 A. This is what I believe to be the gazebo at the time.  This

 8 is where we brought the individual employees or people we

 9 encountered on the property until we could sort out who was who

10 and release them.

11 Q. Well, tell me what happened.  You've indicated when you

12 first got there, you didn't see any employees?

13 A. No, ma'am.  I mean, we encountered, I believe, maybe one in

14 addition to Mr. Hovind, the guest and Mrs. Hovind, when we

15 first got there, which is sort of how we were expecting it, but

16 shortly thereafter things sort of changed.

17 Q. What happened?

18 A. Well, I started getting calls from the individuals running

19 our perimeter security that all of a sudden we were getting

20 people at all locations coming in.  What I found out shortly

21 thereafter was, is that there was a staff meeting that morning

22 scheduled that I didn't know about.  So as we're just getting

23 set up, we haven't secured the rest of the property, we haven't

24 searched the buildings, all of a sudden we have a bunch of

25 people coming in to all of our different sides saying that they
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 2 dealing with them who aren't sure exactly what -- you know, who

 3 they are or what part or roles they play.

 4 So at this point what we do is we asked everybody that's

 5 come in there to work, we bring them into this gazebo area

 6 where they were going to have their staff meeting anyway.

 7 Q. You said this was located where now in relation to the main

 8 house?

 9 A. At the rear, I believe off the kitchen area, if I recall

10 correctly.

11 Q. Okay.  So employees started to show up, and you were taking

12 these employees into this central area.  What was happening,

13 then, with regard to these other individuals?

14 A. Well, all these individuals that we were encountering were

15 being brought here, and they were just asked to be -- they were

16 told just to wait.  And I know that some of them who were

17 stopped at one of the gates, I went out to them and said,

18 listen, if you guys don't mind coming with me, explained to

19 them that we were conducting a search warrant, and we'd like

20 to -- we just need to identify them and we'd like to try to ask

21 them a couple of questions, and then they would be free to go.

22 And that was what we wanted to accomplish.  And so I led a

23 group of four, I can recall, that were out in the parking lot

24 area in, sat down.  So as we're trying to get a handle on this,

25 we end up with multiple individuals that we're now having to
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 2 So at this time, I mean, no searching has started yet.  We

 3 finished securing the property as this is going on.  So we have

 4 some people dealing with the security issue of the extra

 5 employees showing up, and we have others continuing to search

 6 and go through the rest of the buildings.  At this time we are

 7 attempting to minimize damage, also.  So instead of having to

 8 force our way into any of the buildings, we allowed Mr. Hovind,

 9 we escorted him around to unlock.  He didn't want to give us

10 his keys, but he wanted to go and unlock them himself.  So we

11 escorted him around, allowed him -- again, contrary to some of

12 my better judgment at times, we allowed him to go around and

13 unlock the different buildings.

14 So this allowed us to search, make sure that we had a

15 secure -- that everything was secure, we knew who was there and

16 who wasn't there, and that all the buildings were cleared for

17 entry by our personnel when we could start the search.

18 Q. All right.  What were you doing?

19 A. I was overseeing this whole matter.  I was -- I was

20 floating between the issues arising with the personnel on the

21 outskirts, bringing them in, checking on all the people being

22 held in the gazebo area, and going to the buildings as they

23 were being cleared to also make sure that everything was

24 getting cleared properly and that we were doing okay.  And I

25 went around to double-check to make sure every building had
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 2 free and clear of other individuals.

 3 MS. HELDMYER:  May I confer with counsel, Your Honor?

 4 One moment, Your Honor.

 5 Thank you, Your Honor.  I apologize for the delay.  We

 6 were trying to work out some evidentiary issues.

 7 BY MS. HELDMYER: 

 8 Q. All right.  You went, then, going about the business of

 9 trying to get these other people that showed up on the premises

10 processed out?

11 A. Yes, ma'am.  Yes, ma'am.  Actually, we pulled everybody.

12 We didn't start searching.  The computer guys went around --

13 the three computer individuals went around to make sure that --

14 part of their job is to make sure that nothing can get

15 corrupted once we seized the property.  So they go make sure

16 there are no modems connected where somebody could dial in and

17 destroy data.  They go around and make sure that all that's

18 done with regards to the network and the computers.

19 So besides them, we have a minimal crew sort of maintaining

20 security, mainly with the deputies, and every other agent that

21 isn't involved with something else that has to be done, we pull

22 off and ask them to identify them, attempt to interview and

23 tell them to go on home until we're done with the search

24 warrant.

25 Q. At some point in time, did you have a conversation with Jo
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 2 A. Yes, ma'am, I did.

 3 Q. At what point in time was that?

 4 A. It was during this interview process.  One of our female

 5 agents had gotten Mrs. Hovind from the gazebo area you see and

 6 walked her out to a more -- to a location where they could

 7 speak, which happened to be one of the offices in the bookstore

 8 office, as I call it.  Once she realized who it was -- she

 9 didn't know it at first, but as soon as she realized it was

10 Mrs. Hovind, she came and got me to let me know it was her, and

11 I proceeded to go in there and have a conversation with

12 Mrs. Hovind.

13 Q. Did you ask Mrs. Hovind questions?

14 A. Yes, ma'am, I did.

15 Q. What did you ask her?

16 A. I asked her some questions regarding locations of cash in

17 the house.  If there was any cash on hand, was one of the

18 questions I asked.

19 Q. What was her response when you asked her about the cash?

20 A. She told me that there was approximately $3,000 in the safe

21 in her office.  I asked her about how much cash they would keep

22 at most at one time during the year.  She couldn't give me a

23 definitive at the first of the year, but she said they never

24 had more than $20,000 on hand at one time.

25 Q. What else did you ask her?
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 2 given to her son.  She confirmed to me that she and her husband

 3 had given their son the property in which he built his house,

 4 and also informed me that she and Kent had loaned him $50,000.

 5 She mentioned that he was a very good carpenter, he was very

 6 skilled, and he did a lot of the work himself.  But she told me

 7 that she loaned him $50,000 and that he was paying it back to

 8 them.

 9 Q. Did you ask her whether she personally received a salary

10 for the work that she did?

11 A. Yes, I did.

12 Q. What was her response?

13 A. I believe she told me that she received -- I believe she

14 actually quoted it that they received love offerings.

15 Q. Rather than salary or in addition to salary?

16 A. I think that was in -- I believe that she was indicating to

17 me in my belief that she was receiving the love offerings -- if

18 she received anything from CSE, it was love offerings.

19 Q. Did she indicate how her son Eric actually got the land on

20 which he built his house?

21 A. All she indicated to me -- I knew at that time.  I had

22 already viewed the public documents.  All she confirmed to me

23 was they had actually given it to him.

24 Q. Did she talk about a loan that she and her husband had

25 given to Eric?
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 2 Q. What was that?

 3 A. That was the $50,000 that she indicated was used by Eric to

 4 construct the house that he lives in.

 5 Q. Okay.  And during the course of the search, did you, in

 6 fact, find some cash in the house?

 7 A. Yes, ma'am, I did.

 8 Q. Where did you find cash?

 9 A. All over the place.

10 Q. Well, let me start with OBS-120b.  Do you recognize what

11 that picture -- that photograph depicts?

12 A. Yes, ma'am.  Yes.

13 Q. What is that?

14 A. That appears to be the safe in a room that is in the area

15 of what I referred to as -- it's the living room area of the

16 house that also houses Jo's office -- Jo Hovind's office.

17 Q. Do you believe that to be the location that Mrs. Hovind was

18 talking about when she referred to the $3,000?

19 A. Yes, ma'am.

20 Q. Did you find money in that location?

21 A. Yes, ma'am, we did.

22 Q. Let me show you what's been -- I'm sorry.

23 MS. HELDMYER:  May I offer, Your Honor, OBS-120b into

24 evidence?

25 THE COURT:  Any objection?
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 2 MR. BARRINGER:  No, Your Honor.

 3 THE COURT:  It will be admitted.

 4 BY MS. HELDMYER: 

 5 Q. Special Agent Schneider, we're looking at a desk here with

 6 something underneath it.  Can you point out to what you're

 7 referring to as the safe?

 8 A. Right there.

 9 Q. Okay.  Did that safe open up at some point in time during

10 the search?

11 A. Yes, ma'am.

12 Q. Who opened it up?

13 A. I believe Jo Hovind opened it up.

14 Q. All right.  Let me show you what's been marked for

15 identification purposes as OBS-120k.  

16 MS. HELDMYER:  And I believe I can offer this without

17 objection.

18 THE COURT:  All right.

19 BY MS. HELDMYER: 

20 Q. Is that the same safe?

21 A. Yes, ma'am, it is.

22 Q. Did you find cash in it?

23 A. Yes, ma'am.

24 Q. How much cash did you find in the safe?

25 A. I'm recalling from that location it was 14- --
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 2 the house.

 3 Q. Where else, other than this safe, did you find money?

 4 A. We found some in another safe in another room within one of

 5 the other buildings, but then what we found was two other

 6 locations.  We found $15,000 in the bedroom, master bedroom of

 7 Kent and Jo Hovind.  In two different drawers right next to

 8 their bedside, we found approximately $15,000 in cash there.

 9 Q. Let me show you, and I believe I can offer without

10 objection, OBS-120d, as in dog.  What does this photograph

11 depict?

12 A. I believe that depicts the bedroom furniture where we found

13 some of the cash in their master bedroom of Jo and Kent Hovind.

14 Q. All total, approximately how much cash did you find in the

15 Hovind home?

16 A. We found approximately $42,000, and that was -- that was

17 the four major locations of cash.  We found some other small

18 bags which appear to be business-related-type currency used for

19 cash registers, used for the business.  We didn't touch them.

20 We seized as evidence the four major locations of currency that

21 we found.

22 Q. How did you go about seizing the cash?

23 A. Well, initially as we are coming across the cash -- we

24 weren't sure what we were going to come across.  So as we found

25 some of these smaller amounts, Ms. Hovind had decided to stay
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 2 office most of the time with one of our agents.  And so we

 3 decided that to err on the side of caution, because, again, we

 4 were concerned for the allegations that were going to be made

 5 later on, we decided we were going to bring all the cash that

 6 we found throughout the search warrant into Mrs. Hovind,

 7 document it and leave it in her possession during the search,

 8 so there were no allegations down the road that we did

 9 something wrong.  

10 So through the day, we're doing this.  Well, we start

11 coming across a couple of these large amounts of cash.  We're

12 still bringing them back to her to document them, but

13 ultimately we decided that -- as per the warrant, we decided to

14 go ahead and seize these large amounts of cash that were found

15 in these four locations as evidence.  So once we seized them,

16 we documented that we took them.  They were put on our

17 inventory of items seized.  They were boxed, taped up, taken in

18 a sealed box and deposited in our safe at our office upon the

19 completion of the warrant.

20 MS. HELDMYER:  Your Honor, may we approach for just

21 one second?

22 (At the bench:

23 MS. HELDMYER:  Your Honor, during the course of the

24 search, a number of firearms -- a number of guns were found.

25 Mr. Richey -- we have photographs of them and testimony.
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 2 defense counsel.  Mr. Barringer does have an objection to the

 3 witness apparently talking about -- plus the photographs of the

 4 firearms that were found in their bedroom.  I don't have any

 5 problem with arguing about this outside the presence of the

 6 jury prior to introducing, but I need to tell the witness not

 7 to mention it as I'm walking him through the house, so that we

 8 can talk about it before the testimony comes out in front of

 9 the jury.  I'm assuming the objection would go towards the

10 testimony as well as the photographs.  I may be wrong.

11 THE COURT:  He's already testified that certain

12 weapons were there.  He's already testified that certain

13 weapons were found.

14 MS. HELDMYER:  Without objection.

15 MR. BARRINGER:  Without objection, without any

16 specificity of what type of guns, where they were found or

17 anything else.

18 THE COURT:  He didn't testify where they were found.

19 MR. BARRINGER:  If you recall, last night he said that

20 Mrs. Hovind, she might be a potential suspect, but she wasn't

21 part of the criminal investigation from last night's testimony.

22 This has nothing to do with these guns.  The cash with respect

23 to 13 through 57 have some relevance.  I understand that.

24 Nothing else does.  So everything else that he would talk about

25 as far as the guns are concerned have nothing to do with her.
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 2 cross-examination.  I'm going to allow it in as part of the

 3 search.  He already testified there was weapons found, and

 4 there was no objection at that time.  You can cover it on

 5 cross.  And if you want to request a limiting instruction, I'll

 6 consider it.

 7 MS. HELDMYER:  Thank you.

 8 (Bench conference concluded.)

 9 THE COURT:  Ms. Heldmyer, you may proceed.

10 MS. HELDMYER:  Thank you, Your Honor.

11 BY MS. HELDMYER: 

12 Q. All right.  Special Agent Schneider, you had mentioned that

13 some weapons were found during the course of the search; is

14 that correct?

15 A. Yes, ma'am.

16 Q. What relevance, if any, does it have to look for and locate

17 weapons during the course of a search or the execution of a

18 search warrant?

19 A. Well, it's a major safety issue.  Again, you know, we

20 attempt to maintain control of a scene, but one of the things

21 we want to do is we always identify where any weapons are,

22 because securing those and making sure they are not available

23 to anybody around is a major issue of officer safety.

24 Q. Where did you find the firearms?

25 A. We found them in two locations.  We found them in the
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 2 desk.

 3 Q. Kent Hovind?

 4 A. Kent Hovind.

 5 Q. Where was his office desk?

 6 A. In the bookstore office that I referred to that he walked

 7 out of before meeting us as we drove up for the search warrant.

 8 Q. Let me show you what's been marked for identification

 9 purposes as OBS-120f.  Do you recognize what that depicts?

10 A. Yes, ma'am.

11 Q. What is that?

12 A. I believe that would be one of the weapons found at the

13 bedside at the master bedroom of Kent and Jo Hovind.

14 MS. HELDMYER:  The United States would offer OBS-120f

15 into evidence.

16 THE COURT:  120f will be admitted.

17 BY MS. HELDMYER: 

18 Q. All right.  This was found in the master bedroom, you said?

19 A. Yes, I believe so ma'am.

20 Q. Of Kent and Jo Hovind's home?

21 A. Yes, ma'am.

22 Q. Was it loaded?

23 A. I don't recall.

24 Q. Did you find other weapons?

25 A. Yes, ma'am.
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 2 A. Yes, ma'am.

 3 Q. Let me show you that's been marked for identification

 4 purposes as OBS-120a.  Do you recognize that photograph?

 5 A. Yes, ma'am.

 6 Q. What is that?

 7 A. That's one of the weapons found under the bed, I believe,

 8 of Kent and Jo Hovind.

 9 MS. HELDMYER:  We would offer 120a into evidence, Your

10 Honor.

11 THE COURT:  120a will be admitted.

12 BY MS. HELDMYER: 

13 Q. What kind of weapon does this appear to be?

14 A. A rifle.

15 Q. Did you confiscate these weapons?

16 A. No, ma'am.

17 Q. What did you do with them during the course of the search

18 warrant?

19 A. We made sure that they were all unloaded, because a couple

20 were loaded, and we made sure that we had control of them

21 during the times.  So we made sure that we put them all in one

22 location and made sure that nobody had access to that location.

23 Q. Let me show you what's been marked for identification

24 purposes as OBS-120e.  Do you recognize what this photograph

25 depicts?
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 2 Q. What are these?

 3 A. These are some of the other weapons that we found in the

 4 closet area of Kent and Jo Hovind's bedroom.

 5 Q. All of them were found in Kent and Jo Hovind's bedroom?

 6 A. Yes, ma'am.

 7 MS. HELDMYER:  We would offer OBS-120e into evidence,

 8 Your Honor.

 9 THE COURT:  It will be admitted.

10 BY MS. HELDMYER: 

11 Q. Okay.  I'm going to go ahead and hold this, and you mark

12 with your pen and describe these weapons for us, please.

13 A. Well, the best I can, I believe this to be a rifle, and

14 this, I believe, is a .22 rifle.  And this right here is an SKS

15 variety semiautomatic machine gun.  This right here, I believe,

16 is a Tech-9 pistol.  I believe this to be a shotgun and this to

17 be another rifle of some kind.  And there is a bow up in the

18 corner.

19 Q. A bow?

20 A. Yes, ma'am.  A compound bow, archery bow.

21 Q. You said that you did not take those as part of the search

22 warrant.  Why did you not do that?

23 A. Well, since we encountered them, we did have a

24 representative of ATF come out and just evaluate to make sure

25 we didn't have any illegal weapons.  And since they weren't



Schneider - Direct    188

 1 illegal, we left them there.  We just made sure we controlled 2 : 3 8 P M

 2 them during our search.

 3 Q. All right.  I think we can introduce the remainder of the

 4 photographs without objection.  So let's go through some of the

 5 other photographs of different things, some of the other areas

 6 of the search.  Beginning with -- 

 7 MS. HELDMYER:  And we would offer into evidence

 8 OBS-120c without objection.

 9 BY MS. HELDMYER: 

10 Q. Okay.  What is this?

11 A. That's the -- that's what I refer to as the living room.

12 If I remember correctly, this is where -- this is where

13 Mrs. Hovind had her piano and her desk and information.  And

14 the file cabinets you see back here are some of the file

15 cabinets that we retrieved a lot of the information from, as

16 well as this -- I believe this to be a file cabinet as well, if

17 I remember correctly.  Those were all right around what I

18 believe this was for -- right in that area is where

19 Mrs. Hovind's desk was.  We found a lot of stuff related to her

20 music and participation in the Pensacola Music Teachers

21 Association.

22 Q. And over here, you said those were file cabinets.  Did you

23 seize documents from those file cabinets?

24 A. Yes, ma'am, we did.

25 Q. Documents relevant to what?
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 2 documents were related primarily to bank information, but they

 3 were all related to business and financial records of Creation

 4 Science Evangelism and its other entities.

 5 MS. HELDMYER:  OBS-120h, we would offer without

 6 objection.

 7 THE COURT:  H will be admitted.

 8 BY MS. HELDMYER: 

 9 Q. I apologize for the glare.

10 A. Yes, ma'am.

11 Q. What is this?

12 A. I believe this to be the -- a gym area they had.  They had

13 all this gym equipment that was in between the house and what I

14 refer to as the bookstore office.  I'm not sure of my bearings

15 right now, but you could walk from the driveway that I

16 mentioned you drive into, they had a connecting room between

17 the bookstore office and the residence.  And I believe this is

18 all the equipment that was inside that room at the time.

19 Q. OBS-120i, what are we looking at?

20 A. This is one of the offices -- one of the desks inside that

21 bookstore office.  And as you see right here, this appeared to

22 be the radio equipment where they conducted a radio broadcast

23 over the Internet.

24 Q. 120j.

25 A. Yes, ma'am.  This is the other side of that.  We just
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 2 there, and this is the rest of that office area.  Kent's desk

 3 was around the corner to the left, and then this was a wall

 4 stacked with video material.  And we had several employee desks

 5 in here.

 6 Q. OBS-120l.

 7 A. Yes, ma'am.  I believe this to be what I referred to during

 8 the search warrant as the Ark.  It's the thing that looks like

 9 Noah's Ark.  It's their bookstore.  And they had a novelty

10 shop.  This right here was the entrance to the bookstore, and

11 they had an upstairs where they had some computers and offices,

12 as well as some other activities.  And I think they had some

13 museum type of stuff as you see right here downstairs.

14 Q. 120m.

15 A. This is the Derringer that I referred to earlier that we

16 found loaded in Kent Hovind's desk in that same bookstore

17 office that I referred to.

18 Q. 120n, as in Nancy.

19 A. That glass door that I just showed you, walk through the

20 glass door, this is the bookstore with items for sale.  It had

21 a cash register.  It had a computer, I believe back there, as

22 well as the books that were for sale.  And as you walked around

23 there, they had videotapes for sale made by CSE.  They had

24 books by a variety of people, as well as some gift and novelty

25 items.
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 2 A. And that's a different perspective down the other side of

 3 the hall, but the same -- the same area.

 4 Q. Okay.  Let me slide this so this side can be seen.  What

 5 are these down here?

 6 A. I'm sorry.  I can't make those out, ma'am.  It looks sort

 7 of like a toy, but I'm not sure.

 8 Q. Okay.  And these are?

 9 A. Are obviously shirts hung up for sale.  I remember this in

10 particular.  We did the warrant, and at the end of the day

11 you're getting pretty hungry.  So those are starting to look

12 pretty good, but -- that's why I remember.  But they are ice

13 cream.  They had a bunch of ice cream for sale in there.

14 Q. I'll slide it over, and we had -- that was smart.  What are

15 those?

16 A. Those appear to be additional books or videotapes for sale

17 on the counter.

18 Q. Okay.  120p.

19 A. I believe this to be the upstairs of what I had mentioned.

20 That's right above the bookstore.  They had a line of computers

21 around the wall there that basically appeared to be for

22 activities, is what it looked like.

23 Q. Q.

24 A. That was a separate building.  This is what we referred to

25 as the museum.  There was a lot of fossilized type of rock and
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 2 museum area.

 3 Q. 120r.

 4 A. This is the time clock.  As I recall, I believe this was in

 5 the bookstore office.

 6 Q. Where is the time clock?  Which one of these?

 7 A. This is the time clock, and these are all the timecards

 8 that are used there.

 9 Q. Do those appear to be the same as the kind of thing that we

10 saw in, for example, PR-30a that you found in the trash?

11 A. Identical, yes, ma'am.

12 Q. 120s.

13 A. This is another -- another view of the -- a closer view of

14 the front cash register where you could see the items for sale

15 there, the books.  And I believe these to be a lot of their

16 material right there, Creation seminar books.

17 Q. Okay.  Do you see that?

18 A. Yes, ma'am.  And I've looked at this same picture up close

19 under a magnifying glass.

20 Q. Okay.  What do these prices depict?

21 A. They depict the admission prices to Dinosaur Adventure

22 Land.  They depict admission to the -- to the science center,

23 the park, and it talks about groups of, I believe, like 20 or

24 more, 30 or more.  And then they also have issues about

25 birthday at the bottom.  That $105 is a cost for up to ten kids
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 2 indicates the additional cost for each additional child.

 3 Q. 120t.

 4 A. I believe this to be one of the actual working offices

 5 upstairs in Dinosaur -- at the Ark.  There was -- I had

 6 mentioned there were some offices upstairs, and I believe that

 7 this is one of those offices.

 8 Q. 120u.  Let me -- this might help.

 9 A. Yes.  Thank you.  The name on the desk confirmed it for me.

10 I thought that's what it was.  This is part of that bookstore

11 office.  You saw the picture earlier with the videotapes and

12 the radio room.  That was the office to the left.  The office

13 to the right of this bookstore or executive office was this

14 one.

15 Q. All right.  Agent Schneider, you indicated that when you

16 searched, you obtained hard copies and electronic copies of

17 documents, correct?

18 A. Yes, ma'am.

19 Q. How much electronic data did you retrieve?

20 A. Approximately 1.7 terabytes of information.

21 Q. For those of us who are not technically savvy, is that a

22 lot?

23 A. That's a whole lot.  It's a whole lot.  Actually, at the

24 time I was told that it was, you know, one of the largest

25 computerized seizures of data that we had done at the time.
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 2 time to look at each and every document that may have been in

 3 electronic form to determine whether or not it comported with

 4 the search warrant?

 5 A. No, ma'am.

 6 Q. Why did you not do that?

 7 A. Well, that wouldn't have been feasible at the time.  That's

 8 the reason we take those mirrored images and our computer

 9 investigative specialist, to make sure that we get a proper

10 image so we can later search.

11 Q. Have you looked at all these documents since the seizure in

12 2004?

13 A. All the documents that have to do -- that were not generic

14 computer files of programming issue, yes, I have looked at all

15 of them.

16 Q. How long did it take you?

17 A. Months.  Months.

18 Q. All right.  Now, before we get too far, we've heard some

19 information here during the trial that an arrest was made

20 during the course of the search warrant; is that correct?

21 A. Yes, ma'am.

22 Q. Would you explain to the ladies and gentlemen of the jury

23 how that was done and why?

24 A. Yes, ma'am.  Unfortunately, during our search, we had

25 encountered an individual -- and I know this because I'm
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 2 sheriff's office, seeing how things were going, and I see Kent

 3 Hovind coming out with one of our agents, talking on the

 4 telephone, on his cell phone.  We never took the cell phone

 5 away.  We let him make cell phone calls.  We let him pretty

 6 much have a little bit too much free roam around the property.  

 7 And one of the employees, an employee by the name of Dan

 8 Woods, had driven up and wanted to go get his computer from the

 9 Ark.  He had gone into the room with all the employees, had

10 been talked to, was being brought out and asked to just go on

11 home.  Well, he didn't want to go.  He wanted to go up to the

12 Ark, to his office, and he wanted to go get his computer.

13 Well, we informed him that we were conducting a search warrant.

14 We couldn't let him do that.

15 Mr. Hovind on the phone, as we have a couple of agents, Dan

16 Woods is getting very agitated, Kent Hovind starts riling him

17 up by telling him you can go up to your office.  He's talking

18 on the phone at the same time.  He tells Dan go on up to your

19 office, go about your work, do your work, but just don't

20 interfere with them, but you can do your work.  They can't stop

21 you.  You can go ahead about your work.

22 Well, Dan Woods turns and starts pushing through one of our

23 agents to go up to his office.  The agent happened to be my

24 supervisor at the time.  And so I'm watching this unfold, and

25 I'm seeing all the anger start to rise that Kent is agitating
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 2 to yell and complain.  And when he physically seems to go

 3 through my boss, I come up behind him, and I put him in cuffs.

 4 I told him he's not under arrest, but I was detaining him

 5 because, you know, I was trying to diffuse the situation and

 6 removed him from the area, took him into an office and sat him

 7 down to cool off.

 8 At this time I'm consulting the U.S. Attorney's Office to

 9 ask them about the ongoing interference we're having.  And the

10 managing assistant U.S. attorney basically gives me the okay

11 that if we need to arrest, you know, you do what you have to do

12 to maintain order and security there for your safety.

13 We give Mr. Woods about an hour -- approximately an hour,

14 45 minutes to cool down.  In the meantime, we even send our

15 computer investigative specialist up and actually look at his

16 computer.  We determined there is nothing that we need on the

17 computer.  So we tell him you're free to go, we'll give you

18 your computer, go on and you can leave, but you've got to leave

19 and not come back till tomorrow.  He refuses.  This goes on

20 three or four times.  He's given chance after chance, asked to

21 please go, please go.  He says no, he's not going, and he

22 refuses.  And he plays it back and forth and says okay, I'll

23 go.  We start to stand him up.  He goes, no, I decided not to.

24 And he sits back down again. 

25 Well, bottom line was -- is that this was causing more of
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 2 this time.  So we basically -- we finally decided, you don't

 3 have any more chances, and we went out and we put him in a

 4 local car with one of our agents, and we took him down here to

 5 the courthouse.

 6 In the meantime, because of Kent Hovind's involvement, we

 7 decided it was no longer a safe issue to allow him to remain on

 8 the premises either, because of inciting this employee to

 9 basically start battering one of our agents.  We decided to

10 offer him the same option, that basically he was either going

11 to have to leave the premises during the execution of the

12 search warrant or that we were going to have to place him under

13 arrest.  Mr. Hovind decided to leave and left and did not

14 return until later on that evening.

15 Q. Okay.  You were talking about the Ark as a place -- as one

16 of the locations?

17 A. Yes, ma'am.

18 Q. What is that?

19 A. It's their bookstore.  It's their current bookstore, and

20 it's a two-story building that resembles Noah's Ark.

21 Q. Let me show you what's been admitted as OBS-122k.  Is that

22 it?

23 A. Yes, ma'am, that's it.

24 Q. All right.  Now, I know you searched the Hovind residence

25 and you searched the accompanying office to the residence.  Did
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 2 A. Yes, ma'am.

 3 Q. Did you search any of the other properties, any of the

 4 other homes or houses that are owned by the Hovind family?

 5 A. We searched one at 21 Cummings.

 6 Q. Which one is that?

 7 A. That is the property that was at the time being used as a

 8 video production facility.  It had a couple of offices, had a

 9 lot of video equipment throughout, banks of tapes and DVD

10 equipment.

11 Q. Is that the one that Brian Popp was working in?

12 A. Yeah, I believe so, yes, ma'am.

13 Q. Let me show you what's marked as OBS -- and admitted, I'm

14 sorry, as OBS-122l.  Is that it?

15 A. Yes, ma'am, that's it.

16 Q. Okay.  So those are the locations that you searched?

17 A. Yes, ma'am.

18 Q. Did you search Eric's house?

19 A. No, ma'am.

20 Q. Did you search Marlissa's house?

21 A. No, ma'am.

22 Q. Okay.  What we're going to do now, Special Agent Schneider,

23 is we're going to go through some of the documents that you

24 found.  And if you would, please, tell me the location of each

25 of the documents that we offer.
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 2 my general notes to tell you where each one of these things

 3 were found.

 4 Q. You have some sort of documentation that was created at the

 5 time to tell --

 6 A. Yes, ma'am.  I have my own summary of each one of these

 7 pieces of evidence that we're about to enter, that I wrote down

 8 the exact location where they were at.

 9 Q. Okay.  Let's start with PR-1, not yet admitted, one-page

10 document.  Do you know this document?

11 A. Yes, ma'am, I do.

12 Q. And where was it obtained?

13 A. This was actually obtained off of the laptop of Dr. Kent

14 Hovind.  It was actually a memo titled "Dear Staff," and I have

15 a locator number of 15784 from the computer forensics.

16 MS. HELDMYER:  We offer PR-1 into evidence, Your

17 Honor.

18 THE COURT:  Any objection?

19 MR. RICHEY:  No, Your Honor.

20 MR. BARRINGER:  No, Your Honor.

21 THE COURT:  PR-1 will be admitted.

22 BY MS. HELDMYER: 

23 Q. Off of Mr. Hovind's laptop computer?

24 A. Yes, ma'am.

25 Q. Dated 7/22/02?
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 2 Q. I'll leave that date on there.  Now, it says, "In order to

 3 be more efficient in our ministry here," read number one for

 4 me, please.

 5 A. Yes, ma'am.  "Every week we withdraw, transport and store a

 6 large quantity of cash to meet the support of our growing

 7 staff.  It would simplify several things for our financial

 8 staff, as well as be safer for the ministry, to give checks

 9 every week instead of cash.  Please notify Tanya or Martha

10 right away if you still need to be paid in cash."

11 Q. All right.  We have obviously heard testimony from

12 employees regarding their payment of cash here during the

13 course of this --

14 MR. RICHEY:  Objection, Your Honor.  Counsel is

15 testifying.

16 MS. HELDMYER:  I'll try to summarize it, Your Honor.

17 BY MS. HELDMYER: 

18 Q. Does this -- from your review -- well, let me back up.  At

19 some point in time before coming to court here today, have you

20 had the opportunity to review the finances, the bank accounts,

21 the checks, et cetera, of the Hovinds, including payroll

22 checks, et cetera?

23 A. Yes, I have.

24 Q. Have you determined whether or not this date of 7/22/02 has

25 any significance with regard to the payment of cash or the use
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 2 A. Yes.

 3 Q. What is the significance?

 4 A. Well, there is actually two significant events on this

 5 date.  One is that this is the date that we start seeing that a

 6 payroll account starts being used at Regions Bank, I believe,

 7 to write checks to certain of the employees.  From my

 8 evaluation of all the evidence, there were still no checks to

 9 any of the family members subsequent to this date.  But this

10 date is also significant because this is right after I serve

11 the first summonses on Mr. Hovind indicating that we actually

12 had a criminal investigation going on.

13 Q. Read No. 2 for me, please.

14 A. "Several staff members have expressed a desire to work

15 longer hours, but do not want to be a burden to the ministry

16 because of overtime.  Everyone may work as much as your

17 supervisor needs for straight time, but overtime will only be

18 given if it is requested by your supervisor and preapproved by

19 me."

20 Q. Let me show you what's been marked for identification

21 purposes as PR-2a.  Do you recognize that one-page document?

22 A. Yes.

23 Q. Is that also something that you obtained in the search

24 warrant?

25 A. Yes, it is.
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 2 A. We found this in the main house office, that closed-in

 3 garage I will refer to as the main house office, in what we

 4 refer to as the Cooksey cubicle.  Diane Cooksey, one of the

 5 witnesses that we saw, this was the desk that was identified as

 6 her desk at the time, and it was in the area of her desk.

 7 Q. Was that nearby to the Martha Harris desk that we saw?

 8 A. It was in -- it was near -- not exactly nearby.  It's --

 9 actually, the Cooksey cubicle and main house office is part of

10 the main structure of 29 Cummings.  That little extended office

11 that I referred to as the bookstore office had two main rooms,

12 as I recall, and that's where Martha Harris' desk was.

13 Q. Let me show you PR-2b, a similar document.  Same question.

14 A. It was found in the same location.

15 MS. HELDMYER:  We would offer Government's Exhibits

16 PR-2a and 2b.

17 THE COURT:  Any objection?

18 MR. BARRINGER:  No objection.

19 MR. RICHEY:  No, Your Honor.

20 THE COURT:  PR-2a and b will be admitted.

21 BY MS. HELDMYER: 

22 Q. All right.  This is a document with memorandum and little

23 holly in the corner there, to all CSE staff, from Martha

24 Harris, executive secretary to Dr. Hovind.  This one we're

25 looking at is PR-2b, and it is dated November 7, 2003, re:
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 2 Okay.  Would you read that for us, please.  Let me zoom in

 3 for you.

 4 A. Certainly.  "Just a mote to let you know that the CSE

 5 offices and operations will be officially closed on

 6 Thanksgiving Day, Christmas Eve, Christmas Day and New Year's

 7 Day.  Please plan accordingly and do not report to work on

 8 these days.  Pay for the week of Thanksgiving will be made

 9 ready for you on Wednesday, the day before Thanksgiving, if you

10 plan to be off the day after Thanksgiving.  Pay for Christmas

11 week and New Year's week will remain as usual.  Dinosaur

12 Adventure Land staff should be sure to check with your

13 supervisor for holiday hours.  All staff is to remember to

14 check with their respective supervisors regarding anticipated

15 time off.  If you have any questions, please just let me know."

16 Q. PR-2a looks very similar, correct, only it's dated

17 November 19th of 2002?

18 A. Yes, ma'am.

19 Q. So that preceded the last one?

20 A. Yes, ma'am.

21 Q. And does it basically say the same thing?

22 A. It looks, for the most part, identical.

23 Q. All right.  One from 2002 and one from 2003?

24 A. Yes, ma'am.

25 Q. Let me show you what's been marked for identification
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 2 memorandum, one page, front and back.  Do you -- 

 3 MS. HELDMYER:  Excuse me a minute, Your Honor.

 4 BY MS. HELDMYER: 

 5 Q. Do you recognize this document?

 6 A. Yes, ma'am, I do.

 7 Q. What is this?

 8 A. This is a memorandum from Kent Hovind dated August 14th of

 9 '03, and that we found in the bookstore office on one of the

10 top shelves.

11 MS. HELDMYER:  The United States would offer

12 Government's Exhibit PR-4 into evidence.

13 THE COURT:  Any objection?

14 MR. RICHEY:  No, Your Honor.

15 MR. BARRINGER:  No, Your Honor.

16 THE COURT:  PR-4 will be admitted.

17 BY MS. HELDMYER: 

18 Q. Memorandum to all CSE staff from Dr. Hovind, August 14,

19 2003, staff meeting notes, 8/13/03.  Okay.  It says devotions

20 and then announcements.  Read No. 1 for me, please.

21 A. "Please be on time for staff meetings.  We would like

22 everyone on staff to be in Building 5 at 8 a.m. sharp.  It

23 costs $5 per minute, $300 per hour, $12,000 per week to pay

24 just the staff to operate this ministry.  This does not include

25 any other expenses like supplies and utilities.  This morning,



Schneider - Direct    205

 1 14 people were late, and we started six minutes late, costing 3 : 0 4 P M

 2 the ministry $30.  Please be on time every Wednesday morning."

 3 Q. No. 2, please.

 4 A. "If you have a DAL umbrella at home or in your car that you

 5 did not purchase, please return it or buy it.  The girls in the

 6 bookstore will let you know what your discounted price is."

 7 Q. Okay.  No. 6 and 7.

 8 A. "Please have supervisor initial timecards for any times

 9 written in."

10 "7.  Supervisors, please be sure all your department is at

11 staff meeting every week and on time."

12 Q. And -- I'm sorry.  No. 5 as well.

13 A. "This one thing I do, whatever you do for the Lord, work to

14 do your best.  Take pride in your work.  If you are blowing off

15 the drive or packing orders, see how fast you can do it and try

16 to break the record, so you can get more done for the Lord with

17 your life.  You will reap what you sow.  Some day you will have

18 others working for you fixing your house or car or children or

19 employees that work for you like you work for others."

20 Q. No. 8.

21 A. "DAL staff breakfast is every Saturday at 7:30 at

22 Whataburger.  Staff meeting follows at 8 a.m. sharp.  Be there,

23 please."

24 Q. I'm sorry.  Let me -- what's that last sentence there?

25 A. "Meeting over at 8:35, get to work."
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 2 purposes as Government's Exhibit PR-5, one page, one-sided

 3 document.  Do you recognize this?

 4 A. Yes, ma'am, I do.

 5 Q. Where did you find it?

 6 A. This was found in the bookstore office in the area of

 7 Martha Harris' desk.

 8 MS. HELDMYER:  The United States would offer

 9 Government's Exhibit PR-5 into evidence.

10 THE COURT:  Any objections?

11 MR. RICHEY:  No, Your Honor.

12 MR. BARRINGER:  No, Your Honor.

13 THE COURT:  PR-5 will be admitted.

14 BY MS. HELDMYER: 

15 Q. Let me back off so that the whole thing can be seen.  This

16 is pink in color, if you can't tell that.  It says staff

17 announcements, and it's signed by whom?

18 A. It has a signature block for Mrs. Hovind.

19 Q. Okay.  Read that, please.

20 A. "Staff announcements.  One, if you are handwriting your

21 timecard, please also put the date by the time like the actual

22 time clock does.

23 "Two, if you are handwriting your timecard, underline the

24 first number if that is after 12 o'clock noon to designate p.m.

25 as the actual time clock does.
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 2 are using the time clock, put the time in above the time out,

 3 sample below.

 4 "Four, with the purchase of the new property and working on

 5 the grounds, there is more loose dirt.  Please check your feet

 6 before you track dirt in on the carpets and floors.  If you do

 7 track in mud, please clean it up yourself.  Thanks,

 8 Mrs. Hovind."

 9 Q. Down below are the examples?

10 A. Yes, ma'am.

11 Q. Let me show you what's marked for identification purposes

12 as PR-6.  Do you recognize this?

13 A. Yes, ma'am, I do.

14 Q. Where did you find it?

15 A. This was found in the left drawer of the living room desk

16 that I referred to as Jo Hovind's desk.

17 MS. HELDMYER:  Okay.  The United States would offer

18 PR-6 into evidence.

19 THE COURT:  Any objection?

20 MR. BARRINGER:  No objection.

21 MR. RICHEY:  No, Your Honor.

22 THE COURT:  It will be admitted.

23 BY MS. HELDMYER: 

24 Q. Let me get the whole thing on here so we can see it.  This

25 is a one-page document to whom?
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 2 Q. And it is signed?

 3 A. "Love, Mom, and unfortunately at times assistant to the

 4 boss."

 5 Q. And Marlissa is?

 6 A. Is the daughter of Kent and Jo Hovind.

 7 Q. So Mom would be?

 8 A. Jo Hovind.

 9 Q. Would you read the first paragraph for me, please.

10 A. "I always hate conflict of any kind.  Usually I am more

11 comfortable just talking with someone when I have a difference

12 of opinion with them.  However, there's been so much conflict

13 this week already, Dan, Kirby, IRS mixup on Kent Andrew,

14 Valentina, long list, your being late, et cetera, that I just

15 couldn't handle any more confrontation in person this week.

16 Maybe you can tell me your preference for future reference for

17 yourself.  Would you rather me just talk to you or have you

18 write a note when I have a difference of opinion with you?"

19 Q. And she says she's writing a note?

20 A. Yes.

21 Q. "You're an asset to the ministry," and the next paragraph

22 is, "My problem."  Would you read that, please.

23 A. "My problem is still with the personal calls.  I know this

24 has been an unusual week with all that has transpired with

25 Kirby leaving and asking Paul to come to work.  I also know
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 2 whether it's Kara, Kristin, Paul or someone else, but I also

 3 know you can't possibly get as much done while you are on the

 4 phone as when you are not.  I don't have a problem with a

 5 three- to five-minute call, but many of your calls this week

 6 have been much longer.  I know that you talked at least an hour

 7 that one evening while you worked, and once you took a call

 8 back in your bedroom for at least 20 minutes.  Those are just a

 9 few that I personally timed and knew about it.  Yet you didn't

10 mark anything off your card."

11 Q. Keep reading, please.

12 A. "I realize how difficult that is to work here and live

13 here.  I am not telling you that you cannot have any personal

14 calls.  I am not telling you that you can't eat breakfast.  But

15 I am asking you to be more personally responsible and conscious

16 for time that you really should take off the clock and mark it

17 off of your card.  Don't just punch out early and work late,

18 because that won't let me know that you took any time off your

19 card.  I took $10 off this week due to phone calls, et cetera.

20 You know that if you worked at PCC, you wouldn't be allowed any

21 personal calls.  You would not be able to ever eat on the job

22 or even go get a cup of coffee.

23 "Please don't be upset that I am concerned about this area.

24 Dad and I are really trying to be good and faithful stewards of

25 the money God has entrusted to CSE.  We love you, God and this
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 2 everything.  If you want to talk about this, I will be glad to

 3 listen.  Love, Mom, and unfortunately at times assistant to the

 4 boss."

 5 Q. Let me show you what's marked for identification purposes

 6 as PR-7.  Do you recognize that document?

 7 A. Yes.

 8 Q. Where did you find it?

 9 A. This was found in the bookstore office again in the second

10 drawer of a desk that was located on the northeast side of the

11 bookstore.  It is an unidentified person's desk.

12 MS. HELDMYER:  We offer PR-7 into evidence, Your

13 Honor.

14 THE COURT:  Any objection?

15 MR. BARRINGER:  No, Your Honor.

16 MR. RICHEY:  No, Your Honor.

17 THE COURT:  PR-7 is admitted.

18 BY MS. HELDMYER: 

19 Q. All right.  This is a memo to whom?

20 A. To staff member at CSE dated 10/16/02.

21 Q. Signed by?

22 A. Kent Hovind.

23 Q. Actually not signed, but the word Kent Hovind -- the words

24 Kent Hovind at the bottom?

25 A. Yes.
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 2 A. Okay.  "I know things have been extra busy here since, one,

 3 we have been pushing hard to finish Building 4.  Two, I was on

 4 several TV programs, and orders have picked up.  And, three, a

 5 few staff moved or went back to school.  Please hang in there.

 6 It will get better.  As I travel every week, I get to hear

 7 firsthand about the thousands of lives being changed due to our

 8 efforts here.  Since most of you only get to go on a trip once

 9 in a while, you only get to see the tip of the iceberg.  There

10 is no way you can see the real results of your labor.  Eternity

11 will tell the entire story."

12 Q. Keep reading, please.

13 A. "Even though God's reward is wonderful to anticipate when

14 we get to heaven, we all want to see some reward for our labor

15 down here on earth.  While CSE is not a big corporation with

16 giant salaries, we do want to provide for your needs as best we

17 can.  We really want to do more for everyone on staff and know

18 that everyone deserves a raise.  We also know that many of you

19 could make more money in the secular world.  We have tried for

20 years to follow the teachings in Luke 10:07, the laborer is

21 worthy of his hire.  As you work here, we will do our best to

22 give raises once in a while as God provides."

23 THE COURT:  What was the date, Ms. Heldmyer, of this

24 document?

25 MS. HELDMYER:  10/16/02, Your Honor.
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 1 THE COURT:  Thank you. 3 : 1 4 P M

 2 BY MS. HELDMYER: 

 3 Q. Okay.  That paragraph right here, please.

 4 A. "We look at everyone's pay from time to time and give

 5 raises based on many criteria, including:  Time worked at CSE,

 6 education and skill level, productivity, attitude, supervisor's

 7 recommendations and your individual needs.  We pay most heads

 8 of house more than others.  There is not a great -- as great a

 9 difference between the highest and lowest paid here as there is

10 in nearly every secular job where some at the top make ten

11 times what the ones at the bottom make.  However, some do make

12 more than others here at CSE, also."

13 Q. Keep going, please.

14 A. "I light of this, we ask that you please not discuss your

15 pay with others on staff and be careful not to properly dispose

16 of your time sheet in your pay envelope."

17 Q. I'm sorry.  And be careful what?

18 A. "And be careful to properly dispose of your time sheet in

19 your pay envelope.  No good and much harm can result if you do

20 not do this.  For example, if George discovered that he's

21 making 25 cents an hour more than Sam, he will subconsciously

22 feel superior and feel like he can give the orders to Sam.  On

23 the other side, if Sam discovers the difference, he will be mad

24 at CSE for not paying him the same, feel inferior or less

25 loved, and a root of bitterness can grow up in his heart.
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 1 God's cause will end up being hurt in the long run." 3 : 1 6 P M

 2 Q. Let me show you what's been marked for identification

 3 purposes as Government's Exhibit PR-8.  Do you recognize this?

 4 A. Yes, I do.

 5 Q. Was this found in the search warrant?

 6 A. Yes, it was.  It was found in the four-drawer file cabinet

 7 near Jo Hovind's desk in the second drawer from the living room

 8 of the house at 21 Cummings.

 9 Q. I'm sorry.

10 MS. HELDMYER:  We offer Government's Exhibit PR-8 into

11 evidence.

12 THE COURT:  Any objection?

13 MR. RICHEY:  No, Your Honor.

14 MR. BARRINGER:  No, Your Honor.

15 THE COURT:  PR-8 is admitted.

16 BY MS. HELDMYER: 

17 Q. This is a three-page document entitled what?

18 A. The state of the union, crossed out, ministry address

19 January 9, 2002.

20 Q. Read that first sentence for me.

21 A. "The purpose of this meeting is to keep everyone informed

22 about the status of our ministry."

23 Q. Okay.  Read the numbered list, please.

24 A. Certainly.  "One, we sent out 16,395 orders this year

25 compared to 16,643 last year.  Our total sales of $1,644,669
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 1 was a little lower than last year's $1,695,743, probably due to 3 : 1 7 P M

 2 not speaking at Calvary Chapel to 14,000 people and the slow

 3 economy after September 11, but it was still a great year.

 4 "Three, we added two Palafox frontage properties at a cost

 5 of $320,000, nearly doubling the size of CSE's property to

 6 about 5 acres and giving us valuable access to a well-known

 7 road and much needed parking space, paid to date $185,000.

 8 "Four, total paid out for shipping, $113,900.

 9 "Five, total paid out for gas, electricity, water, and

10 garbage was $12,330.  Total paid out for telephones, $14,587.

11 "No. 7, we spent about $207,000 on materials for resale.

12 "Eight, blank video and audiotapes and covers, $196,951.

13 "Nine, we spent over $89,000 on computers, office supplies

14 and printing.

15 "Ten, Dr. Hovind flew about 130 segments, 105 on Delta in

16 2001, and spent 206 days and nights away from home, and Eric

17 spent 83.

18 "11, we spent $33,200 for airplane tickets in 2001 compared

19 to $30,034 in 2000.

20 "12, total paid in salaries and benefits was about

21 $480,000.  Dr. and Mrs. Hovind do not receive any salary.

22 "13, Dinosaur Adventure Land had 49 birthday parties and

23 4,025 visitors in the last nine months that we kept records.

24 "14, property and auto insurance, $12,244.

25 "15, property improvements and lawn maintenance are not
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 1 known at this time nor were any miscellaneous one-time expenses 3 : 2 0 P M

 2 included.

 3 "16, ten new staff members joined our ministry in 2001.

 4 Joseph Anderson, John Holmes, Danielle Hovind, James and Janell

 5 Hutchinson, Kristin and Paul Jewell, Derrick Ogden, Thomas and

 6 Wendy Pope."

 7 Q. Okay.  "In short."

 8 A. "In short our outgo did not exceed our income, so our

 9 upkeep will not be our downfall this year."

10 Q. Okay.  And then we have the number of goals listed for

11 2002?

12 A. Yes.

13 Q. And I'm not going to have you read all of those.  Just 

14 No. 11, please.

15 A. "Purchase JR's house, No. 102 Cummings Road, No. 7 and No.

16 9 Oleander Drive.  These three properties will cost about

17 $80,000 each and will add about 1.8 acres.  The backyard will

18 be part of our self-guided walking trail and frisbee golf

19 course lined with dinosaurs.  These houses will be rented out

20 to CSE staff until CSE needs them for the ministry."

21 Q. Okay.  And No. 17?

22 A. "Create bonus incentives like 8 a.m. start time unless

23 prearranged with your supervisor.  During the year 2002, there

24 will be a $5-a-day bonus, $25 every five-day week, possible

25 $1,250 per year for full-time people, those who work a minimum
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 1 of 30 hours, who clock in and start work at or before 8 a.m. 3 : 2 2 P M

 2 every workday of the week.  Vacation days and holidays are the

 3 only exceptions, not doctor's appointments, et cetera.  For

 4 example, in a holiday season with four normal workdays, the

 5 bonus would be $20.  In addition, anyone on time every day

 6 during the quarter will receive an additional day off during

 7 the next quarter."

 8 THE COURT:  Ms. Heldmyer, might this be a good

 9 stopping point for a break?

10 MS. HELDMYER:  Yes, Your Honor.

11 THE COURT:  Ladies and gentlemen, we'll take our

12 afternoon break at this time.  We'll be in recess until 3:45.

13 Please don't discuss the case amongst yourselves nor attempt to

14 form any opinion about the merits of the case at this time.

15 You will be excused for your break.

16 (Jury out.)

17 THE COURT:  You may step down.

18 Have you had an opportunity at all to look at the

19 proposed limiting instruction?  Ms. Heldmyer, you may not have

20 had an opportunity.

21 MS. HELDMYER:  I have not, Your Honor.  I can sit and

22 read it right now.

23 THE COURT:  Mr. Barringer, I see you're standing.

24 MR. BARRINGER:  I don't get to stand very often,

25 Judge.  Is that okay if I stand for a minute?
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 1 THE COURT:  That's fine.  When you did rise, I assume 3 : 2 3 P M

 2 you wanted to address the instruction.

 3 MR. BARRINGER:  I'll sit back down.

 4 THE COURT:  Let me ask you all to take a moment to

 5 look at it.

 6 Mr. Barringer.

 7 MR. BARRINGER:  I have read it.  It obviously doesn't

 8 apply to my client.  In looking at it, however, I don't find it

 9 to be an inaccurate representation of what we discussed at the

10 bar earlier.  So I don't have a problem with it.

11 THE COURT:  All right.  Thank you.

12 Mr. Richey.

13 MR. RICHEY:  Just one thing, and this is just kind of

14 a semantics thing, but in the last paragraph on the third line

15 where it says, "Deciding whether as charged in Count 58,

16 Mr. Hovind acted," I would just ask the Court if the Court

17 could put "as charged in Count 58" before the "whether," and

18 that way it doesn't leave the phrase, "Mr. Hovind acted with

19 the purpose of impeding the due administration."

20 THE COURT:  That's fine.  I can certainly do that.

21 All right.  Ms. Heldmyer.

22 MS. HELDMYER:  The only addition that I would request

23 of the Court is in the third full paragraph in the end where it

24 says, "And not the opinion of an expert," I would ask that the

25 Court change that to, "and of the opinion of an expert
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 1 witness." 3 : 2 6 P M

 2 THE COURT:  Okay.  That's appropriate as well.  And I

 3 proposed this language and this limiting instruction because

 4 although there was no objection to Mr. Gibbs testifying as an

 5 expert and actually no objection to his opinion testimony, I

 6 still feel that it is important for me to instruct the jury

 7 because he is an attorney, and that was evident to everyone,

 8 and he did offer opinions about legal matters.  And so for that

 9 reason, I'm going to give the instruction.  I appreciate you

10 looking at it and giving me your comments.

11 I, also, Mr. Barringer, will have an instruction to

12 give regarding Mrs. Hovind and the loss and her

13 participation as a party and -- well, the motion to quash the

14 administrative summonses, and it will be similar to the

15 instruction that was given yesterday regarding the 404(b)

16 instruction regarding the real estate transaction with

17 Ms. Porter.

18 MR. BARRINGER:  Okay.  

19 THE COURT:  It will be virtually the same instruction

20 with just changing the act, the prior conduct.

21 Okay.  Anything before we recess for 15 minutes?

22 Ms. Heldmyer.

23 MS. HELDMYER:  Your Honor, just -- I'm planning ahead

24 here, and I'm pretty sure we're going to be going through

25 Monday now, because obviously we have a lot of documents, and
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 1 it is going slower than I expected.  So we're going to go 3 : 2 7 P M

 2 through Monday.

 3 May I have permission from defense and the Court to

 4 consult and confer with the special agent -- even though he's

 5 obviously still going to be on the witness, may we still

 6 consult and confer over the weekend with regard to some of his

 7 summary testimony that -- I was going to call him separately at

 8 the very end of the trial with regard to his summary testimony.

 9 I may be able to do it while he's on the stand since he's going

10 to go into Monday, but I need permission -- since he's

11 technically still on the witness stand, I need permission to

12 speak to him about those matters over the weekend.

13 THE COURT:  Mr.  Barringer.

14 MR. BARRINGER:  I'm still standing.  My gut tells me I

15 should object to that for whatever reason.  It just doesn't

16 seem patently fair that a special agent who's working at the

17 table and is now testifying and still presumably will be under

18 oath back on Monday, from the way it sounds, is allowed to then

19 talk about what he's going to be testifying to otherwise.  I

20 don't think that's appropriate.  It's their case.  They should

21 have been prepared for that part of it anyway.

22 MR. RICHEY:  I feel the same way, Your Honor.  They've

23 been working together for months or possibly years on this

24 case.  I don't know how long.  And it is unfortunate, and I

25 understand that it's just one of the dilemmas you run into when
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 1 you're dealing with a witness. 3 : 2 9 P M

 2 MS. HELDMYER:  Well, Your Honor, what that's going to

 3 force me to do is to pull him off the witness stand after the

 4 conversations about the -- after the testimony about the search

 5 warrant and then recall him at the end of the trial with regard

 6 to the summaries, because we're going to have to have time to

 7 go over those with him.  So I'll just call him twice, and I'll

 8 talk to him in his office.

 9 THE COURT:  Does that really seem like the thing to do

10 from an efficiency standpoint?  I mean, you're entitled to make

11 your objection, but if that's what's going to happen, and she

12 can certainly do that, he's a little bit different than the

13 typical witness.  I mean, he's here during the trial.  He's

14 participating in the presentation of that case.

15 MR. BARRINGER:  If I might, Your Honor.  

16 THE COURT:  Yes.

17 MR. BARRINGER:  I actually think that it is more

18 appropriate that he's called twice, for this particular reason:

19 He's testifying now not as an expert, not as anybody giving an

20 opinion of anything.  Generally -- a couple of times he made a

21 couple of statements that might be considered opinions, but

22 generally just simply stating what he's found, how he found it,

23 the whole process of the search warrant.  To move from that

24 straight into a summary opinion of everything before there's

25 cross-examination with respect to what he's just sit and
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 1 testified to in terms of the acting witness, I think would be 3 : 3 0 P M

 2 an unfair advantage to the prosecution and certainly a

 3 detriment to the defense.

 4 THE COURT:  Okay.  Mr. Richey.

 5 MR. RICHEY:  I have nothing in addition to that.

 6 THE COURT:  Ms. Heldmyer, the summary testimony, is he

 7 going to present summary testimony about exhibits or is this

 8 just a summary, a case summary?

 9 MS. HELDMYER:  About exhibits.  For example, the

10 checks, the land transactions, you know, we will put the

11 evidence in, but we have, you know, charts and summaries that

12 we're working on to simplify the bulk of the exhibits.

13 THE COURT:  Well, although it may delay things

14 slightly, I don't think it's worth error on the record, so --

15 MS. HELDMYER:  Yes, Your Honor.  We'll certainly abide

16 by that.

17 THE COURT:  Okay.  Anything else?  If not, we'll be in

18 recess until 3:45.

19 (Recess.)

20 (Jury present.)

21 THE COURT:  Agent Schneider, you're still under oath,

22 sir.

23 THE WITNESS:  Yes, ma'am.

24 THE COURT:  Ms. Heldmyer, you may proceed.

25 MS. HELDMYER:  Thank you.



Schneider - Direct    222

 1 BY MS. HELDMYER:  3 : 4 5 P M

 2 Q. All right.  Special Agent Schneider, we were talking about

 3 some documents that you served -- that you seized during the

 4 service of a search warrant.  We had just looked at a document

 5 with regard to -- that's PR-8, with regard to goals for 2002.

 6 A. Yes, ma'am.

 7 Q. And we referred down -- I referred you down here to No.

 8 11 --

 9 A. Yes, ma'am.

10 Q. -- which talks about purchasing other properties, and then

11 the next line is right here.  Can you repeat that for me,

12 please.

13 A. Yes.  "These houses will be rented out to CSE staff until

14 CSE needs them for the ministry."

15 Q. Did you see any evidence that CSE actually did rent

16 property and collect rent?

17 A. Yes, I did.

18 Q. Let me show you what's been marked for identification

19 purposes as PR-10.  Do you recognize that document?

20 A. Yes, I do.

21 Q. What do you recognize it to be?

22 A. A document we found in the four-drawer file cabinet, second

23 drawer near Jo Hovind's desk in the living room in the main

24 residence.

25 MS. HELDMYER:  We would offer PR-10 in evidence, Your
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 1 Honor. 3 : 4 6 P M

 2 THE COURT:  Objection?

 3 MR. RICHEY:  No, Your Honor.

 4 MR. BARRINGER:  No, Your Honor.

 5 THE COURT:  PR-10 will be admitted.

 6 BY MS. HELDMYER: 

 7 Q. This is a document that says rental agreement dated

 8 10/1/02.  It talks about a proposal, and then there are two

 9 signatures on it.  The signatures of who?

10 A. Kent Hovind and Phillip Jewell.

11 Q. And it says -- just the first couple of sentences, please.

12 A. "Phillip Jewell will pay $50 a week for room and board to

13 Mrs. Hovind beginning October 4.  Rent is due in advance on

14 Friday of each week for the upcoming week."

15 Q. And some other details about what's included, kitchen, Game

16 Boy, spa, TV included, correct?

17 A. Yes, ma'am, and -- yes.

18 Q. Okay.  Did you see other documents similar to this, other

19 rental agreements?

20 A. Yes, ma'am.

21 Q. With other people's names on them?

22 A. Yes, ma'am.

23 Q. Let me show you what's been marked for identification

24 purposes as PR-11.  Do you recognize those?

25 A. Yes, ma'am.
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 1 Q. Are those documents you obtained during the search warrant? 3 : 4 8 P M

 2 A. Yes, ma'am, they are.

 3 Q. What are they?

 4 A. They are -- it's a listing of full- and part-time employees

 5 that was found over at the bookstore office in the right desk

 6 drawer of Kent's desk, Kent Hovind.

 7 Q. And this document here?

 8 A. It's basically an adding machine tape that we ran at the

 9 office just totaling those salary figures ourselves.

10 MS. HELDMYER:  The United States would offer PR-11

11 into evidence.

12 THE COURT:  Any objection?

13 MR. BARRINGER:  No, Your Honor.

14 MR. RICHEY:  No, Your Honor.

15 THE COURT:  PR-11 will be admitted.

16 BY MS. HELDMYER: 

17 Q. This document you said you found in Mr. Hovind's desk?

18 A. Yes, ma'am.

19 Q. And apparently we've got some columns here, name, date

20 started, full-time, years of service, approximate hours, rate

21 per hour, 2003, et cetera.  Do these appear to be the names of

22 employees down this side?

23 A. Yes, ma'am.  And I recognize a lot of them as people we

24 even interviewed at the time of the search warrant.

25 Q. Okay.  The rate per hour in this column?
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 1 A. Yes, ma'am. 3 : 4 9 P M

 2 Q. And the approximate total for 2003.  This says December of

 3 2003.  So would that be an annual salary?

 4 A. That's what it appears to be, yes, ma'am.

 5 Q. And there are -- let's see how many pages we've got here.

 6 That's the full-time, and then we have a part-time list?

 7 A. Yes, ma'am.

 8 Q. Starting on the second page with salaries from the annual

 9 wage, it says -- I'm sorry.  Full-time by annual wage?

10 A. Yes, ma'am, different sort.

11 Q. Just a different sort?

12 A. That's what it appeared to be to me.

13 Q. Okay.  And then part-time by annual wage?

14 A. Yes, ma'am.

15 Q. And then full-time, alphabetical order?

16 A. Yes, ma'am.

17 Q. And part-time, alphabetical order?

18 A. Correct.

19 Q. You said that you ran a tape.  What did you add up?

20 A. I added up basically the full-time listed salaries and the

21 part-time annual salaries.

22 Q. What did the full-time salaries amount to?

23 A. $588,380.

24 Q. And the part-time?

25 A. Was $46,140.
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 1 Q. For a total of? 3 : 5 0 P M

 2 A. $634,520.

 3 Q. PR-12, not yet admitted.

 4 THE COURT:  Sorry.

 5 BY MS. HELDMYER: 

 6 Q. Do you recognize that document?

 7 A. Yes, ma'am, I do.

 8 Q. Two-page document.  Did you seize that in the search

 9 warrant?

10 A. That was actually obtained off of Martha Harris' computer

11 from a directory under -- a directory entitled "My Files" and

12 the subdirectory "Jo's."

13 MS. HELDMYER:  The United States would offer PR-12

14 into evidence.

15 MR. RICHEY:  Your Honor, could I have a side-bar real

16 quick?

17 THE COURT:  Yes.

18 (At the bench:

19 MR. RICHEY:  I'm sorry, Your Honor.  It just appeared

20 to me that the agent was looking at something and reading.  I'm

21 wondering if he has anything at his side.  Maybe not.

22 THE COURT:  He testified earlier that he did have

23 something.

24 MS. HELDMYER:  Yes, Your Honor.  I asked him on the

25 stand if he had a computerized printout of where he found
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 1 documents, and if he had that on the stand if that helped him. 3 : 5 1 P M

 2 MR. BARRINGER:  It's some sort of summary, he

 3 testified, that he's referring to.

 4 MS. HELDMYER:  It's just the breakdown that was

 5 created by the computer input at the search warrant where

 6 things were located.  He's using that to help him.

 7 MR. BARRINGER:  I don't know how he'll possibly be

 8 able to testify about all this stuff if he didn't have his

 9 summary.

10 MR. RICHEY:  I would just ask after the jury leaves,

11 if I could just look at it.

12 THE COURT:  That's certainly permissible.

13 MR. RICHEY:  Thank you.  I'm sorry, Your Honor.

14 THE COURT:  That's all right.

15 (Bench conference concluded.)

16 THE COURT:  Ms. Heldmyer.

17 MS. HELDMYER:  Okay.  I don't know that I offered

18 PR-12 yet, but I'll offer it if I did not.

19 THE COURT:  I think you did.  You're correct, it is to

20 be admitted.  No objection.

21 BY MS. HELDMYER: 

22 Q. You said you found this on Martha Harris' computer?

23 A. Yes.  It was a file on Martha Harris' computer.

24 Q. Remind us who she is.

25 A. She's is the executive secretary or office manager for Kent
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 2 Q. This is a list of what?

 3 A. I believe it to be like a check-off list of pay envelopes.

 4 And even on the back of the original, you can see actually --

 5 in the view finder you can see that I listed exactly where that

 6 document was pulled from, and the title of the document and the

 7 date the document appeared to be created.

 8 Q. Okay.

 9 MR. BARRINGER:  Your Honor, I don't mean to -- that

10 last little part that he read from is not part of my exhibit

11 that I had, something about a date or something.

12 THE COURT:  You may not have it.

13 MS. HELDMYER:  May I confer, Your Honor?

14 THE COURT:  Yes.

15 MR. BARRINGER:  Thank you, Your Honor.

16 BY MS. HELDMYER: 

17 Q. All right.  Special Agent Schneider, let me show you what's

18 marked for identification purposes as PR-14a, b, c, d, e and f.

19 Do you recognize those?

20 A. Yes, ma'am.

21 Q. What are those?

22 A. Those are timecards.

23 Q. Did you seize those during the search warrant?

24 A. Yes, ma'am.  These were all taken from the Ark bookstore in

25 a two-drawer file cabinet, and this was the first drawer.
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 2 through f.

 3 THE COURT:  Any objections?

 4 MR. RICHEY:  No objection.

 5 MR. BARRINGER:  No objection.

 6 THE COURT:  That will be admitted.

 7 BY MS. HELDMYER: 

 8 Q. All right.  These are a series of timecards.  Are these the

 9 same as the types of timecards that we saw that you had taken

10 out of the trash?

11 A. Yes, ma'am.  Yes, ma'am, they are.

12 Q. Let me show you what's been marked for identification

13 purposes as PR-15a, b and c.  Do you recognize that?

14 A. Yes, ma'am.

15 Q. What is it?

16 A. That is -- that is a timecard, and this timecard was found

17 along with an envelope and cash in the bookstore office inside

18 of an employee drop box.

19 MS. HELDMYER:  The United States would offer PR-15a

20 through c in evidence.

21 THE COURT:  Any objection?

22 MR. RICHEY:  No, Your Honor.

23 MR. BARRINGER:  No, Your Honor.

24 THE COURT:  A through c will be admitted.

25
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 2 Q. Another timecard similar to the others.  The name on the

 3 top is what?

 4 A. Is a Mandy Duke.

 5 Q. This was found in the same envelope as this; is that

 6 correct?

 7 A. Yes, ma'am.

 8 Q. And we have -- it says that Ms. Duke earned $39?

 9 A. Yes, ma'am.

10 Q. No check number?

11 A. No, ma'am.

12 Q. And did you find cash with those -- with those items?

13 A. Yes, ma'am, we did.

14 Q. And did you copy the cash?

15 A. Yes, ma'am.

16 Q. This is just a copy of the cash?

17 A. Yes, ma'am.  We did not take the cash as part of the search

18 warrant.  We just made a copy of what was actually in the

19 envelope.

20 Q. Did you see anything that resembled an application, a job

21 application with regard to CSE?

22 A. Yes.

23 Q. Let me show you what's been marked for identification

24 purposes as Government's Exhibit PR-16.  Do you recognize that?

25 A. Yes, ma'am, I do.
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 1 Q. Did you find that during the course of the search warrant? 3 : 5 7 P M

 2 A. Yes, ma'am.  That was found in the -- what I called the

 3 home office in the desk area of Cooksey -- Diane Cooksey's

 4 cubicle.  

 5 MS. HELDMYER:  The United States would offer

 6 Government's Exhibit PR-16 into evidence.

 7 THE COURT:  Any objection?

 8 MR. RICHEY:  No, Your Honor.

 9 MR. BARRINGER:  No, Your Honor.

10 THE COURT:  PR-16 is admitted.

11 MS. HELDMYER:  For the record, Your Honor, this was an

12 application that was found, and we have blacked out the

13 personal information of this particular applicant so that it's

14 not part of the record.

15 BY MS. HELDMYER: 

16 Q. All right.  We have -- this is CSE ministry dated what?

17 A. 3/29 of 2004.

18 Q. Application for ministry service?

19 A. For missionary service.

20 Q. I'm sorry.  Application for missionary service for Melissa

21 Lynn Wallnofer, correct?

22 A. Yes.

23 Q. Applying for what position?

24 A. Secretary.

25 Q. Okay.  It cites her education?
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 2 Q. And previous employment?

 3 A. Yes.

 4 Q. Second page includes skills, qualifications, correct?  What

 5 else?

 6 A. Yes, ma'am.  And also includes some references.

 7 Q. Church affiliation?

 8 A. Yes, ma'am.

 9 Q. Back page called questions for serious prospective ministry

10 workers at Creation Science Evangelism?

11 A. Yes, ma'am.

12 Q. And asks for the skills.  And question two is what?

13 A. "What are you worth?  Since the laborer is worthy of his

14 hire, what do you think you should be paid?"  And inside it's

15 listed $9 per hour.

16 Q. And it asks if there is a -- No. 3, what does the

17 application ask?

18 A. It asks, "Have you watched the videotape, 'How to make

19 money and spend it God's way,' by Dr. Hovind?"  And she checked

20 no.

21 Q. It says she'll be available for work when?

22 A. Middle of May.

23 Q. Question 11, "Do you consider yourself a team player?"  And

24 question 12 is what?

25 A. "Are you willing to follow Dr. Hovind's leadership and
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 1 authority?"  And she writes yes. 3 : 5 9 P M

 2 MR. BARRINGER:  Your Honor, apparently when our

 3 exhibits got copied, not all of the backs made it.  I don't

 4 have that last part again.

 5 MS. HELDMYER:  I'm sorry.  May we confer?

 6 THE COURT:  Yes.

 7 MR. BARRINGER:  Thank you.

 8 BY MS. HELDMYER: 

 9 Q. All right.  Let me show you what's been marked for

10 identification purposes as PR-17.  Do you recognize that?

11 A. Yes, I do.

12 Q. What is this?

13 A. It's a letter from Kent Hovind to Jo Hovind on January 22,

14 2002, that I found in the living room area, basically Jo's desk

15 area in a four-drawer file cabinet in the second drawer.

16 MS. HELDMYER:  We would offer PR-17 into evidence.

17 THE COURT:  Any objection?

18 MR. RICHEY:  No, Your Honor.

19 THE COURT:  All right.  It will be admitted.

20 BY MS. HELDMYER: 

21 Q. Would you read it, please.

22 A. Yes.  "Dear Jo.  1/22/02.  I'm looking forward to our

23 weekly meetings.  With ten departments now at CSE, I think this

24 method will help things run smoother and will allow us to grow

25 and reach more people for the Lord.  We'll still have the same
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 1 four people, Bill, Bryan, Martha and Jo, as supervisors to vote 4 : 0 1 P M

 2 on hiring and firing so everyone else is considered a

 3 department head and is still eligible for the weekly bonus for

 4 on-time performance.

 5 "The purpose of these meetings is for you to have a time to

 6 keep me informed of progress, problems, personnel and praises

 7 in your department.  Please schedule a time with Marlissa to

 8 meet with me at least once every week.  As a general rule, it

 9 is best for me if the meetings are early in the week when I'm

10 home and early in the day as soon as you get work lined out for

11 others that may be in your department.  I will keep an updated

12 list of the things that I would like to discuss in addition to

13 things you may have on your list.  Below is a list I have

14 compiled to discuss with you so far.  Please feel free to

15 discuss anything you like at this meeting.  If you think you

16 need more than 15 minutes, please let Marlissa know since I

17 have asked her to make these meetings 15 minutes apart.

18 "Thanks for all you do for the Lord.  Without the dedicated

19 people like you, our outreach would be minimal.  Only eternity

20 will tell the real score.  In Christ, Kent Hovind.  

21 "Listed below is financial status - graph is best.  Total

22 bank deposits, balance on loan to Leo, balance in bank - graph

23 is best.  Total payroll last week and year to date, YTD - graph

24 is best.  Total tape sales and offering by week and YTD - graph

25 is best."
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 1 Q. Did you find graphs in the service of your search warrant? 4 : 0 3 P M

 2 A. Yes, quite a few of them.

 3 Q. Let me have you identify a number of documents here before

 4 we ask that they be introduced.  First of all, PR-32a and b, do

 5 you recognize those?

 6 A. Yes, I do.

 7 Q. Where did you find them?

 8 A. In the home living room, second drawer of the four-drawer

 9 file cabinet right next to Jo's desk.

10 Q. PR-33?

11 A. This document was found in the bookstore office in Kent's

12 right-hand desk drawer.

13 Q. PR-34a?

14 A. This document was found in the home living room,

15 four-drawer file cabinet near Jo's desk in the second drawer.

16 Q. PR-34b?

17 A. This was found in the same exact location.

18 Q. PR-35?

19 A. This was found in the living room, the same area as Jo's

20 desk, actually in the rolltop desk that is believed to be Jo

21 Hovind's.

22 Q. And PR-36?

23 A. This was also found in the same rolltop desk believed to be

24 Jo Hovind's.

25 MS. HELDMYER:  Your Honor, the United States would
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 1 offer those exhibits into evidence.  Would you like me to list 4 : 0 4 P M

 2 them off again?

 3 THE COURT:  I missed the very first one.

 4 MS. HELDMYER:  I'm sorry, Your Honor.  We have PR-32a

 5 and 32b was the first one.

 6 THE COURT:  Okay.  32a and b, 33, 34a and b, and 35?

 7 MS. HELDMYER:  34a and b, 35 and 36.

 8 THE COURT:  Those will be admitted, unless there is an

 9 objection.

10 MR. BARRINGER:  No objection.

11 MR. RICHEY:  No objection.

12 BY MS. HELDMYER: 

13 Q. We'll start with PR-32a.  This is a graph of total payroll

14 for 1999 through 2001, correct?

15 A. Yes, ma'am.

16 Q. It appears to be -- let me see if I can get those numbers

17 clearer for you.  Can you see the numbers?

18 A. Yes, ma'am.

19 Q. What are they?

20 A. 1999 shows $169,048.12.  For the year 2000, it shows

21 $428,000 -- $428,696.39.  And for 2001, it shows $479,000 --

22 4,000 -- correct me.  I'm sorry.  $479,661.93.

23 Q. And, again, this graph is called?

24 A. Total payroll.

25 Q. We have similar figures here on the second page on 32b?
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 1 A. Yes, ma'am.  Those figures for '99, 2000, 2001 appear to be 4 : 0 6 P M

 2 a individual breakdown by month, totaling the same as the front

 3 graph.

 4 Q. 33, total payroll and payroll for 2003 on the same page?

 5 A. Yes, ma'am.

 6 Q. I think that we can -- if you can, please, just read for

 7 2002 and 2003.

 8 A. For 2002, it shows $591,517.51.  And for 2003, it shows

 9 $642,449.11.

10 Q. The graph below called payroll for 2003?

11 A. Yes, ma'am.

12 Q. It appears to be what?

13 A. It appears to be a monthly breakdown of payroll cost by

14 month for the 2003 year.

15 Q. 34a is what?

16 A. Again, it appears to be payroll information.  You see it's

17 broken down for 2002 by month and by week within that month,

18 and also indicates some additional information on the

19 right-hand side such as benefits, CSE workers meetings.  And

20 then it shows a total for the month right next to it, and below

21 that is a -- puts that same information in graph form.

22 Q. And 34b?

23 A. It appears to be a larger version of that same graph

24 showing payroll figures.

25 Q. 35?
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 1 A. It just appears to be payroll information for the first 4 : 0 8 P M

 2 quarter of 2003 and 2004 in comparison, indicating for January,

 3 February and March of each year the comparison between 2003 in

 4 blue and 2004 in red.

 5 Q. What is this document called?

 6 A. The CSE stewardship accountability.  And you see in

 7 parenthesis right above in green to the upper right is payroll.

 8 Q. Did you write that on there?

 9 A. No, ma'am.

10 Q. Was that on there when you seized this document?

11 A. Yes, ma'am.

12 Q. PR-36?

13 A. This indicates payroll for 1999.  And, again, this is a

14 graph exhibit starting in July of 1999 and a breakdown of

15 payroll per month.

16 Q. I'll show you what's been marked for identification

17 purposes as PR-38, oops, I'm sorry, not yet admitted.  Do you

18 recognize that?

19 A. Yes, ma'am, I do.

20 Q. Did you get that in the search warrant?

21 A. Yes, ma'am, I did.  I got that from the laptop of Kent

22 Hovind.

23 MS. HELDMYER:  We would offer it, Your Honor.

24 THE COURT:  Any objection?

25 MR. RICHEY:  No, Your Honor.
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 1 MR. BARRINGER:  No, Your Honor. 4 : 0 9 P M

 2 THE COURT:  PR-38 will be admitted.

 3 BY MS. HELDMYER: 

 4 Q. Okay.  It is pretty short.  Would you read it for me.

 5 A. Yes.  "11/10/2000, Marlissa work schedule:  Start work at 

 6 9 a.m., one-hour lunch break between 11: $ 1 p.m. $10 off

 7 paycheck for first time late to work or more than one hour

 8 lunch.  $20 each time thereafter.  Clean slate on the first of

 9 every month.  To be monitored by supervisor, Martha Harris.

10 Martha will turn in to Jo a total of any money to be deducted

11 in each week.  Kent Hovind."

12 Q. Let me show you what's been marked for identification

13 purposes as PR-39, which is a multi-page document.  Do you

14 recognize this?

15 A. Yes, I do.

16 Q. Where did you get this?

17 A. This was also taken off of the laptop of Kent Hovind.

18 MS. HELDMYER:  We would offer, Your Honor, PR-39.

19 THE COURT:  Any objection?

20 MR. BARRINGER:  No, Your Honor.

21 MR. RICHEY:  No, Your Honor.

22 THE COURT:  PR-39 is admitted.

23 BY MS. HELDMYER: 

24 Q. This is a multi-page document that you have printed out

25 from the computer.
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 1 A. Yes, ma'am.  I printed this out from the computer copy that 4 : 1 1 P M

 2 I have of Kent Hovind's laptop.

 3 Q. Entitled what?

 4 A. Leader's meeting, 9/30/03.

 5 Q. Let me go to -- it's the second to last page of this

 6 document.  Do you see where it says Jo?

 7 A. Yes, ma'am.

 8 Q. Does that look familiar to you at all?

 9 A. Yes, ma'am.  It looks like the same information that was at

10 the bottom of the previous exhibit we saw from Kent Hovind.

11 Q. Does this document have -- contain other names on it

12 similar to that with a list of jobs or responsibilities

13 following?

14 A. Yes, ma'am, it does.

15 Q. You identified an application of Ms. Wallnofer before.  Did

16 you see the actual form, the actual application form, the blank

17 one there?

18 A. Yes, ma'am, I did.

19 Q. I'm going to show you what's been marked as Government's

20 Exhibit PR-42.  Is that it?

21 A. Yes, ma'am.

22 Q. Where did you find it?

23 A. In the same area that I found Ms. Wallnofer's application,

24 which is in the main house office near Diane Cooksey's cubicle.

25 MS. HELDMYER:  We offer PR-42 into evidence, Your
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 1 Honor. 4 : 1 3 P M

 2 THE COURT:  Any objection?

 3 MR. BARRINGER:  No, Your Honor.

 4 MR. RICHEY:  Your Honor, if I could just consult real

 5 quick?

 6 THE COURT:  Okay.

 7 MR. RICHEY:  No objection, Your Honor.

 8 THE COURT:  42 then will be admitted.

 9 BY MS. HELDMYER: 

10 Q. All right.  Special Agent Schneider, is this the form that

11 you found, the application form?

12 A. Yes, ma'am.

13 Q. And it seems to be in color.  Does that appear to be an

14 original?

15 A. Yes, ma'am.

16 Q. Did you find other applications that were filled out other

17 than Ms. Wallnofer's?

18 A. Yes, ma'am.

19 Q. All right.  Let me show you what's been marked as PR-56.

20 Do you recognize that document?

21 A. Yes, ma'am, I do.

22 Q. Did you find that document in the search warrant?

23 A. Yes, I did.  This was actually found from Martha Harris'

24 computer, basically under her Word Perfect document directory

25 under a directory -- a subdirectory called "K doc," and the
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 1 title of the file was home loan verification.wpd, Word Perfect 4 : 1 4 P M

 2 file.

 3 MS. HELDMYER:  Your Honor, we'd offer PR-56 into

 4 evidence.

 5 THE COURT:  Any objection?

 6 MR. BARRINGER:  No, Your Honor.

 7 MR. RICHEY:  No, Your Honor.

 8 THE COURT:  PR-56 will be admitted.

 9 BY MS. HELDMYER: 

10 Q. This is a letter from whom?

11 A. From Jo Hovind, assistant office manager.

12 Q. To?

13 A. To whom it may concern.

14 Q. And indicating -- go ahead and just read right there and

15 right there.

16 A. Okay.  "This will confirm that Martha Harris serves in a

17 ministerial capacity with CSE ministry, d/b/a Creation Science

18 Evangelism, which is a ministry of Faith Baptist Fellowship.

19 She receives a love offering averaging $1760 per month.  Check

20 stubs are not provided as we do not use checks that have stubs

21 and because Mrs. Harris is given a love offering from the love

22 offerings received at the ministry.  Mrs. Harris will not incur

23 any unreimbursed expenses in her service here.  Mrs. Harris

24 provides a valuable service to this ministry and, therefore, it

25 is expected that our relationship will continue for a long time
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 1 to come." 4 : 1 6 P M

 2 Q. Let me show you what's been marked for identification

 3 purposes as PR-59, Government's Exhibit.  Do you recognize that

 4 document?

 5 A. Yes, I do.

 6 Q. When did you obtain that document?

 7 A. I obtained that from the e-mail PSD file of Kent Hovind,

 8 meaning when the computer specialist took the e-mail, they took

 9 his e-mail file, and I obtained it off his e-mail.

10 MS. HELDMYER:  The United States would offer PR-59

11 into evidence.

12 THE COURT:  Objection?

13 MR. RICHEY:  Yes, Your Honor, I have an objection.

14 THE COURT:  All right.  Approach.

15 (At the bench:

16 MR. RICHEY:  This is a document, Your Honor, and

17 according to my client, he doesn't know where this came from.

18 It's not his.  I know the agent would testify where he got it

19 from.  So it may just be --

20 THE COURT:  Okay.  Go ahead.

21 MS. HELDMYER:  It sounds like that goes to the weight

22 and not admissibility.  He can cross-examine on it, but I think

23 we've established a foundation.

24 THE COURT:  I think there is enough on this document

25 to authenticate being from their computers, and he's testified



Schneider - Direct    244

 1 it came from his computer, and Kent Hovind's name is on it and 4 : 1 7 P M

 2 a Mandy Duke, and then it has looks like to be Word documents

 3 that say creation, creation, creation.  There is enough there.

 4 MR. RICHEY:  The other issue with this is also if

 5 there is documents that are attached, whether those also should

 6 belong to this.

 7 THE COURT:  Well, I don't know.  I'm not sure if

 8 you're seeking to admit those or not.

 9 MS. HELDMYER:  I'm not, Your Honor.  I don't even know

10 what they are, and I believe they may have been authored by

11 other people.  And I would be a little leery about offering

12 them.  I'm not sure what they are.

13 THE COURT:  I mean, you're offering this because it's

14 from Kent Hovind that says you're fired.

15 MS. HELDMYER:  Correct.  That he has the ability to

16 fire people.

17 THE COURT:  I don't see where these attachments have

18 to be admitted at all with it.  This document here by itself

19 can be admitted.  It will be admitted.  Objection is overruled.

20 MS. HELDMYER:  I'm sorry.  I brought this up here.

21 This is going to come up.  This was found in the search

22 warrant.  We talked about this before on the issue of 404(b)

23 with regard to Jo.  That's the filing.

24 THE COURT:  All right.  This was in county court about

25 the signature or something?
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 1 MS. HELDMYER:  Correct.  We have a certified copy, and 4 : 1 9 P M

 2 we have a copy from the search warrant of their home, which was

 3 the original.

 4 THE COURT:  All right.  Do you have any objection

 5 other than we've already discussed?

 6 MR. BARRINGER:  Let me have a look at that, Your

 7 Honor.  The same one I had before.

 8 THE COURT:  We don't have to read everything in here.

 9 Can we agree that this is revoking her signature?  That's what

10 this document does, since it's a revocation of signature.

11 MR. BARRINGER:  It purports to say that.  Can anybody

12 revoke the signature?  That's a legal conclusion.

13 THE COURT:  It's an effort to do that.  That's what

14 it's called.  I'll phrase it to be more formal, that it is a

15 document entitled power of attorney in Escambia County in 1998.

16 Okay.

17 MS. HELDMYER:  Thank you.

18 THE COURT:  Thanks.

19 (Bench conference concluded.)

20 THE COURT:  Ms. Heldmyer, you may proceed.

21 MS. HELDMYER:  Thank you.  And I would offer PR-59,

22 Your Honor.

23 THE COURT:  Admitted.

24 BY MS. HELDMYER: 

25 Q. Remind us where you found this document.
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 1 A. This was found in the e-mail of Kent Hovind from the 4 : 2 0 P M

 2 computer that we took.

 3 Q. Just read that part, please.

 4 A. It shows that it's from Kent Hovind, sent on Thursday,

 5 July 31st, 2003, 4:28 p.m., to Amanda Duke.  Subject, I don't

 6 like you, you're fired.

 7 Q. Now, all of the documents that we've been talking about

 8 before up to this point that you took during the search warrant

 9 obviously have a common theme, the employee.  Did you find and

10 look for other types of documents --

11 MR. RICHEY:  Objection, Your Honor, as to the comment

12 of counsel.  Ask that it be stricken.

13 MS. HELDMYER:  Your Honor, I will rephrase the

14 question.

15 THE COURT:  Approach the bench, please.

16 (At the bench:

17 THE COURT:  I was trying to include in my instruction

18 the added part about the new document.  So I wasn't paying

19 enough attention to see what you're upset about.

20 MR. RICHEY:  She made a comment that obviously all

21 these documents dealt with the employment or something like

22 that.  She made a statement summarizing all the documents we've

23 looked at, and I ask that that be stricken.  If she wants to

24 ask a question, she can do that.

25 THE COURT:  All right.  I'm not going to strike it.
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 1 I'll sustain the objection, and I'll do so in front of the 4 : 2 2 P M

 2 jury.

 3 MS. HELDMYER:  I'm happy to rephrase the question,

 4 Your Honor.

 5 (Bench conference concluded.)

 6 THE COURT:  Mr. Richey, your objection is sustained.  

 7 And, Ms. Heldmyer, if you would please rephrase the

 8 question.

 9 MS. HELDMYER:  Yes, Your Honor.

10 BY MS. HELDMYER: 

11 Q. Special Agent Schneider, did you seize other types of

12 documents other than the types of documents that we have just

13 been going over?

14 A. Yes, ma'am, I did.

15 Q. On other subjects and topics?

16 A. Yes, ma'am.

17 Q. Did you see any documents that purported to be legal type

18 documents that -- within the confines of the Hovind premises?

19 A. Yes, I did.

20 Q. Let me show you what's been marked for identification

21 purposes as Government's Exhibit OBS-10b.

22 MS. HELDMYER:  Excuse me, Your Honor.  May I confer?

23 THE COURT:  All right.

24 MS. HELDMYER:  I'm sorry, Your Honor.  Did we leave

25 the original -- I'm sorry.  I got it.  I apologize.
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 1 THE COURT:  OBS-10a? 4 : 2 4 P M

 2 MS. HELDMYER:  OBS-10a.

 3 THE COURT:  Is there any objection to this document?

 4 MR. RICHEY:  I'm sorry.  Was it offered, Your Honor?

 5 THE COURT:  Maybe I got ahead of Ms. Heldmyer.  I

 6 assume that she was going to offer it.  I'll wait.

 7 MS. HELDMYER:  I am going to offer it.

 8 THE COURT:  Far be it for me to try to move things

 9 along.  Go ahead.  Are you going to offer it?

10 MS. HELDMYER:  Yes, Your Honor.  I'm offering OBS-10a.

11 MR. BARRINGER:  The objection I've already made, Your

12 Honor, on the record.

13 MR. RICHEY:  No objection, Your Honor.

14 THE COURT:  Thank you.  OBS-10a will be admitted.

15 MS. HELDMYER:  Thank you.

16 BY MS. HELDMYER: 

17 Q. Agent Schneider, what is this?

18 A. This appears to be a power of attorney and revocation of

19 signature that was filed with Escambia County Office of the

20 Clerk.

21 Q. Where did you find this document?

22 A. This document was found in the main house office in that

23 same area of the Cooksey cubicle.

24 Q. I'm going to zoom out just a little bit so that we can see.

25 It's a little hard to see on the monitor.  Are these actual
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 1 stickers on this document? 4 : 2 5 P M

 2 A. Yes, ma'am, they are.  It appears to be an original copy

 3 that someone would walk away with after filing.

 4 Q. Received on what day?

 5 A. May 21st, 1998.

 6 Q. And it says prepared by whom?

 7 A. Kent E. Hovind and Jo Hovind.

 8 Q. Okay.  Okay.  I'm not going to have you read the whole

 9 thing, but if you could start reading, and I will stop you.

10 A. "To whom it may concern.  I/we, Kent E. Hovind and Jo

11 Hovind, am a sovereign American located in Escambia County and

12 Republic State of Florida, but not the corporate bankrupt body

13 a politic of either and am a natural American.  I/we, do hereby

14 revoke and make void per Uniform Commercial Code, Section

15 2-608, ab initio, all signatures on any instruments and any

16 express or implied power of attorney therewith, in fact or

17 assumption, signed by either me or anyone acting as my agent or

18 assign, signed or unsigned, as it pertains to any birth

19 certificates, to any Ponzi scheme being a Social Security

20 number, any documents or certificates by

21 governmental/quasi-entities due to the use of various elements

22 of fraud and misrepresentations, duress, coercion, under

23 perjury, mistake, bankruptcy, any and all bank signature cards,

24 UCC 1-103 remedies, are reserved at all times.

25 "I hereby cancel, repudiate and refuse to accept any
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 1 benefits, privileges and/or opportunities such as speedier ZIP 4 : 2 7 P M

 2 Coded patented mail assuming any foreign jurisdiction.  I/we,

 3 Kent E. Hovind and Jo Hovind, do hereby revoke, cancel, annul,

 4 repeal, withdraw, recant, negate, nullify, strike signatures

 5 prior to April 15 --" let me make sure, I'm sorry --

 6 "repudiate, disavow, recall, renounce, disclaim, reject --" I'm

 7 sorry, I missed a sentence --"all signatures prior to April 15,

 8 1998.  Never is my/our name referred to in all capital

 9 letters."

10 Q. Okay.  That's enough.  Let's go down to the bottom here and

11 look at signatures.  Who signed this document?

12 A. Kent E. Hovind and Jo Delia Hovind.

13 Q. Who witnessed it?

14 A. Britt B. Minor and Martha Harris.

15 Q. Do you recognize the signature of the notary?

16 A. Yes, I do.  That's E.P. Land.  Ernest P. Land.

17 Q. Is that the same name that's located right there?

18 A. Yes, it is.

19 Q. And did you have the opportunity at some point in time to

20 ascertain whether or not this document was actually filed in

21 the official records?

22 A. Yes, I did.

23 Q. And was it?

24 A. Yes, it was.

25 MS. HELDMYER:  Your Honor, we would offer OBS-10b into
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 1 evidence, which is the certified copy. 4 : 2 9 P M

 2 MR. BARRINGER:  Same objection, Your Honor.

 3 THE COURT:  10b, the certified copy, will be admitted.

 4 BY MS. HELDMYER: 

 5 Q. Is this the exact duplicate of what we were just looking

 6 at, other than it has a certification from the clerk of

 7 Escambia County?

 8 A. Yes, ma'am.

 9 Q. Did you see, during the course of your search, any

10 communications from the IRS to Mr. Hovind?

11 A. Several.  Many.

12 Q. And did any of them pertain to his obligation to pay taxes?

13 A. Yes, they did.

14 Q. Let me show you what's been marked for identification

15 purposes as Government's Exhibit OBS-11.  Do you recognize

16 that?

17 A. Yes, I do.

18 Q. Is that a document that you seized from the Hovind

19 residence or the premises of the Hovinds pursuant to search

20 warrant?

21 A. Yes, it is.  It was found in that same area, the main

22 house, the Cooksey cubicle area.  We found a lot of documents

23 pertaining to Kent Hovind's battles with the IRS in that same

24 location.

25 Q. By the way, when you talk about the Cooksey cubicle, are
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 1 you talking about the cubicle where Ms. Cooksey, Diane Cooksey, 4 : 3 0 P M

 2 who testified, was working?

 3 A. Yes.

 4 Q. Did you ever determine whether or not she had access to any

 5 of these records?

 6 A. My understanding is that she did not.  This was an area

 7 that she worked in.  She didn't regularly go into these

 8 documents.  These were not hers that she maintained.  This was

 9 just a file cabinet and document storage location that was in

10 and around the cubicle that she worked at at the time we served

11 the search warrant.

12 Q. Okay.  

13 MS. HELDMYER:  We would offer into evidence Exhibit

14 OBS-11, Your Honor.

15 THE COURT:  Any objection?

16 MR. BARRINGER:  No, Your Honor.

17 MR. RICHEY:  No, Your Honor.

18 THE COURT:  It will be admitted.

19 BY MS. HELDMYER: 

20 Q. Okay.  This is -- let me -- I went the wrong way.  It's

21 getting late in the day.  This is a letter from the Internal

22 Revenue Service?

23 A. Yes, ma'am.

24 Q. To Mr. Hovind?

25 A. Yes, ma'am.
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 1 Q. Dated what? 4 : 3 1 P M

 2 A. Dated June 11, 1998.

 3 Q. Did you put these handwritten number markings on this

 4 letter?

 5 A. No, ma'am.

 6 Q. Okay.  Would you start reading at "Dear Mr. Hovind."

 7 A. Yes.  "Dear Mr. Hovind, thank you for your letter regarding

 8 Internal Revenue Service, IRS, and the tax collection process.

 9 We are writing in response to your letter dated May 8, 1997

10 referred to our office on your behalf by Senator Connie Mack on

11 May 19, 1998, and by Congressman Joe Scarborough on May 13,

12 1998.  We know that well-intentioned taxpayers are sometimes

13 influenced by propaganda which attempts to dismiss on a variety

14 of grounds the validity and applicability of all or portions of

15 the laws and procedures that pertain to the assessment and

16 collection of federal taxes.

17 "A U.S. citizen has the right to express an opinion of the

18 tax system and government policies related to it, as well as to

19 join groups which express such criticisms.  Once a person moves

20 from expressing dissatisfaction to actually employing schemes

21 with the intention of evading taxes, the IRS has an obligation

22 to ensure that the federal tax laws are enforced.

23 "The IRS is an administrative agency of the federal

24 government created by the Organic Act of July 1, 1862.  The

25 income tax of today was authorized by enactment of the 16th
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 1 Amendment on February 25, 1913.  The statutes at large are a 4 : 3 3 P M

 2 summary of all federal laws passed by Congress and have been

 3 published since 1789.  In 1926, Congress authorized the

 4 codification of all federal statutes which included Internal

 5 Revenue laws valid and in effect at the time.  This was the

 6 origin of what is now the 'United States Code.'  Officially

 7 published by the government printing office since 1926, the

 8 United States Code contains 60 titles, of which the Internal

 9 Revenue Code is Title 26.  Because the U.S. Code was the first

10 compilation of the federal laws of the land, the code and in

11 its entirety was considered prima facie evidence of the

12 existence of these laws, all of which had already been enacted

13 by Congress.

14 "In 1947, Congress passed HR 1565, 'to codify and enact

15 into positive law Title 1 of the United States Code.'  This was

16 another effort by Congress to bring some conformity and

17 simplification to the collection of federal statutes.  It in no

18 way implied that those titles of the United States Code, which

19 had not yet been enacted into 'positive law' were any less the

20 law of the land.

21 "Copies of the statutes at large should be readily

22 available for your review at a law library or a large public

23 line.  You may wish to consult an attorney regarding any

24 specific questions you have regarding case law.  You also have

25 the option of bringing your concerns to the judicial branch.
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 2 tax-protest issues.  The IRS encourages anyone who is tempted

 3 to get involved in any aspect of the protest movement to think

 4 twice and get an objective opinion from someone such as a

 5 certified public accountant, enrolled agent or attorney.

 6 Sincerely, Henry Lamar, Jr., district director."

 7 Q. Copies sent to?

 8 A. Sent back to Senator Connie Mack and Congressman Joe

 9 Scarborough.

10 MS. HELDMYER:  May I have one moment, Your Honor?

11 THE COURT:  Yes.

12 BY MS. HELDMYER: 

13 Q. All right.  Let me show you what's been marked for

14 identification purposes as OBS-17.  Do you recognize that

15 document?

16 A. Yes, ma'am, I do.

17 Q. Did you find that in the search warrant?

18 A. Yes, ma'am.  It was found in the same location of these

19 other tax documents in a file cabinet in the Cooksey cubicle

20 area in the office located as part of the side of the main

21 house.

22 MS. HELDMYER:  We offer OBS-17, Your Honor.

23 THE COURT:  Any objection?

24 MR. RICHEY:  No, Your Honor.

25 MR. BARRINGER:  No, Your Honor.
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 2 BY MS. HELDMYER: 

 3 Q. All right.  Let me scan out here and take a look at the

 4 first page.  This is a single-page letter with an attachment;

 5 is that correct?

 6 A. Yes, ma'am.

 7 Q. And this is a letter from whom to whom?

 8 A. From Florida United States Senator Bob Graham.

 9 Q. To?

10 A. To Kent Hovind.

11 Q. Dated?

12 A. June 24, 1998.

13 Q. It's marked received?

14 A. Yes.  Received June 25, 1998.

15 Q. "Dear Kent," would you read that for me, please.

16 A. Certainly.  "Thank you for your recent letter.  Your

17 concerns about the federal income tax system have been noted.

18 According to the Internal Revenue Service, IRS, tax-protesting

19 schemes are spreading.  The schemes involve groups who hold

20 seminars and disseminate printed materials on how Americans can

21 'untax' themselves.  The IRS cautions anyone who might follow

22 this advice or other tax-protesting schemes as the courts have

23 upheld them as illegal.

24 "All citizens certainly have the right to express criticism

25 of the tax system and government policies related to it.
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 2 of evading taxes must know that the IRS has an obligation to

 3 become involved to preserve the tax system and to protect the

 4 interest of the many individuals who comply.

 5 "I have enclosed consumer information that has been

 6 provided by the Congressional Research Service.  Hopefully, you

 7 will find this material to be beneficial in some way."

 8 Q. Now, the document that is indicated that is attached is --

 9 it looks like 27 pages long.  Here's the first page of that

10 document; is that correct?

11 A. Yes.

12 Q. And it is called what?

13 A. It is a CRS report for Congress, frequently asked questions

14 concerning the federal income tax.

15 THE COURT:  Oh, I'm sorry.  It's dated?

16 THE WITNESS:  December 5, 1996.

17 BY MS. HELDMYER: 

18 Q. The first page is a summary?

19 A. Yes, ma'am.

20 Q. Okay.  It should be a lot faster than reading the entire

21 document.  So let's read the summary.  Start with, "The

22 constitutional questions."

23 A. "The constitutional questions include a discussion of

24 Congress' taxing power, the difference between a direct and an

25 indirect tax, 5th Amendment protection against
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 2 against unreasonable searches and seizures and tax collection

 3 practices, 13th Amendment protections against involuntary

 4 servitude and tax withholding, equal protection and due process

 5 questions, and the legality of the ratification of the 16th

 6 amendment.

 7 "Other questions addressed include whether Title 26 of the

 8 United States Code is positive law, the taxability of wages,

 9 the voluntary or involuntary nature of the income tax, what is

10 meant by the income tax 'being in the nature of an excise tax,'

11 when was the Internal Revenue Service established, the

12 authority of the Internal Revenue Service to operate outside of

13 the District of Columbia, what is meant by the term United

14 States or United States citizen in the context of the Internal

15 Revenue Code, what is the 'Liberty Amendment,' the use of the

16 revenues raised through the federal tax on telephone usage,

17 taxation without representation, the repeal of the original

18 Withholding Act, and the frivolous tax return penalty."

19 Q. The next page appears to be?

20 A. A table of contents.

21 Q. Okay.  Frequently asked questions?

22 A. Yes, ma'am.

23 Q. And the first question is?

24 A. "What specific limitations on the power of Congress to tax

25 are found in the Constitution?"
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 2 questions and answers.  No. 3, would you read that.

 3 A. "What does the court mean when it states that the income

 4 tax is in the nature of an excise tax?"

 5 Q. And if you just read that last paragraph.

 6 A. "When a court refers to an income tax as being in the

 7 nature of an excise, it is merely stating that the tax is not

 8 on the property itself, but rather it is a tax on the

 9 transaction of receiving gain from the property or labor.  The

10 tax is based upon the amount of the gain, not on the value of

11 the property."

12 Q. No. 7, please.

13 A. "Are wages taxable as income?"

14 Q. And the first paragraph.

15 A. "Yes, wages are taxable as income.  The question is usually

16 based on one of two arguments, historical or definitional."

17 Q. Okay.  Then there is some talk about those two?

18 A. Yes, ma'am.

19 Q. No. 8, "Do we have a voluntary tax system?"

20 A. Yes, ma'am.

21 Q. Read the first paragraph.

22 A. "We do not have a voluntary tax system in the sense that

23 payment of taxes is optional.  There are specific provisions of

24 law which require the payment of income taxes.  There are civil

25 and criminal penalties for failing to pay these taxes or file
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 2 been put to support the contention that paying income tax is

 3 optional."

 4 Q. No. 10?

 5 A. "Do such aspects of the federal income tax, graduated

 6 rates, deductions and exemptions violate the equal protection

 7 guarantees of the Constitution?"

 8 Q. And the second paragraph for me, please.

 9 A. "The prohibition against denial of equal protection of the

10 laws, however, does not preclude Congress from creating

11 reasonable classifications among taxpayers.  The court has

12 stated that Congress is to be given wide discretion in

13 classifying taxpayers for purposes of tax deductions,

14 exemptions, rates and other features."

15 Q. Okay.  That's good.  No. 11, please.

16 A. "Has the Withholding Act been repealed?  Victory Tax Act

17 questions."

18 Q. Go ahead.

19 A. "The original Withholding Act for withholding on wages was

20 enacted as part of the Victory Tax Act of 1942.  This act was a

21 temporary act and was scheduled to expire at the cessation of

22 hostilities, World War II.  The act did not expire, but was

23 instead repealed by the Income Tax Act of 1944.  Previous to

24 this repealing act, the Withholding Tax Act of 1943 had been

25 enacted containing a withholding provision and not subject to
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 2 Q. Continue, please.

 3 A. "The present withholding provisions were enacted as part of

 4 the Internal Revenue Act of 1954 and continued as part of the

 5 Internal Revenue Code of 1986.  While they have been amended,

 6 they have not been repealed."

 7 Q. No 16.

 8 A. "Does withholding on wages constitute involuntary servitude

 9 in violation of the 13th Amendment?"

10 Q. And if you'll start right there.

11 A. "The courts have consistently and repeatedly held that a

12 requirement of governmental service of this character does not

13 constitute involuntary servitude.  A government has the right

14 to require certain actions of its citizens, including income

15 tax withholding, jury service and military service."

16 Q. Let me show you what's been marked for identification

17 purposes as OBS-48.  Do you recognize that document?

18 A. Yes, I do.

19 Q. Where did you find it?

20 A. This was found in the left desk drawer of Jo Hovind's desk

21 in the living room at 29 Cummings.

22 MS. HELDMYER:  The United States would offer OBS-48.

23 THE COURT:  Any objection?

24 MR. BARRINGER:  Just one moment, Your Honor.  No

25 objection.
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 2 THE COURT:  It will be admitted.

 3 BY MS. HELDMYER: 

 4 Q. What is this, sir?

 5 A. This is a letter from a Pensacola revenue agent to Kent

 6 Hovind dated February 4th, 1999.

 7 Q. Okay.  Now, this seems to be -- well, take a look at it and

 8 see if that language sounds familiar.

 9 A. I've compared this letter to the same letter by Henry

10 Lamar, the district director of IRS for this area at one time

11 awhile back ago, and these are the same -- as far as I can

12 tell, the same identical letters.  They are pretty much form

13 letters.

14 Q. Did you do the highlighting?

15 A. No, ma'am.

16 Q. Was that highlighting on there when you got this?

17 A. Yes, it was.

18 Q. So to be clear, this is OBS-48, and you're talking about

19 the Henry Lamar letter, which is OBS-11, which is dated

20 June 11th, 1998?

21 A. Yes, ma'am.

22 Q. Okay.  And this -- this letter is dated, what?

23 A. February 4th, 1999.

24 Q. Did you find any information or evidence that there had

25 been other litigation other than what you've already talked
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 2 A. I found a lot of information about a lot of different

 3 litigation, yes.

 4 Q. All right.  Did you see anything in there from the Eleventh

 5 Circuit Court of Appeals?

 6 A. Yes.  Yes, I did.

 7 Q. Let me show you what's been marked for identification as

 8 OBS-12.  Do you recognize that document?

 9 A. Yes, I do.

10 Q. Did you get that document from the search warrant?

11 A. Yes, I did.  And that came from, again, the same location

12 as a lot of the other IRS-related documents, which was a file

13 cabinet in the home office at 29 Cummings located near the

14 Cooksey -- Diane Cooksey cubicle.

15 MS. HELDMYER:  The United States would offer OBS-12

16 into evidence.

17 THE COURT:  Any objection?

18 MR. BARRINGER:  No, Your Honor.

19 MR. RICHEY:  No, Your Honor.

20 THE COURT:  OBS-12 is admitted.

21 BY MS. HELDMYER: 

22 Q. This is from whom?

23 A. The United States Court of Appeals, Eleventh Circuit,

24 located in Atlanta, Georgia.

25 Q. Received on what day?
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 2 Q. And the document itself is dated?

 3 A. October 19th, 1999.

 4 Q. Memorandum to counsel or parties regarding a case number?

 5 A. Yes.

 6 Q. What's the case number?

 7 A. 97001903-CV-RV.

 8 Q. And the Eleventh Circuit's number is 982750AA?

 9 A. Yes.

10 Q. And it indicates here enclosed is a copy of what?

11 A. "Enclosed is a copy of the court's decision filed today in

12 this appeal.  Judgment has this day been entered pursuant to

13 Rule 36 of the Federal Rules of Appellate Procedure."

14 Q. Okay.  The second page indicates copies being sent to whom?

15 A. Kent E. Hovind.

16 Q. And does it indicate the name of a judge on here that is

17 local?

18 A. Yes.  Chief Judge Roger Vinson.

19 Q. Kent Hovind versus United States of America by Circuit

20 Judges Cox, Dubina and Marcus.

21 A. Yes, ma'am.

22 Q. It says -- would you, please, start reading, "Appellant,

23 Kent E. Hovind."

24 A. Yes.  "Appellant, Kent E. Hovind, appeals the District

25 Court's grant of --"
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 2 A. Yes, ma'am.

 3 "-- summary judgment in his action brought against the

 4 Internal Revenue Service, pursuant to 26 U.S.C. 7429," et

 5 cetera.  

 6 Q. Yeah.

 7 A. "The underlying premise of Hovind's appeal is that in order

 8 for his income to be taxable, the government must first prove

 9 that he is a taxpayer within the definitions or 26 U.S.C --"

10 Q. You can skip those.  

11 A. "-- and, therefore, subject to the Internal Revenue Code.

12 Without such a finding, Hovind argues the government's taking

13 of his property was theft.  In addition, Hovind contends that

14 he was deprived of property without due process of law when he

15 had to pay $11,700 to retrieve his property from the IRS, and

16 he was deprived of important information by the denial of his

17 motion to compel admissions and productions of documents.

18 "On appeal, Hovind fails to raise many issues he asserted

19 in the District Court.  He does not argue that the IRS failed

20 to assess him properly by not sending deficiency notices or by

21 filing a substitute return.  As a consequence, he has abandoned

22 his claim that the IRS violated these sections and his request

23 for an injunction.  Hovind also does not raise the issue that

24 the IRS violated his right to privacy by seizing the vehicles

25 from his property without a proper search warrant.  Thus, these
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 2 "In addition, the government argues that the District Court

 3 could only consider Hovind's claim under a section for civil

 4 damages for certain unauthorized collection actions.  Hovind

 5 does not address this issue on appeal, and it is likewise

 6 deemed abandoned."

 7 Q. Okay.  Now, you can skip the next paragraph and just read

 8 the last one, please.

 9 A. "After reviewing the record, we conclude that the District

10 Court did not err in entering summary judgment for the

11 government because the evidence supports the District Court's

12 determination that Hovind is a taxpayer subject to the Internal

13 Revenue Code.  Further, Hovind failed to demonstrate any

14 violation of his Fifth Amendment due process rights.

15 Accordingly, we affirm the District Court's grant of summary

16 judgment in favor of the government."

17 MS. HELDMYER:  One moment, Your Honor, if I may.

18 BY MS. HELDMYER: 

19 Q. All right.  Let me show you what's marked for

20 identification purposes as OBS-40.  Do you recognize that

21 document?

22 A. Yes, ma'am, I do.

23 Q. Is that something that you found in the course of the

24 search warrant?

25 A. Yes, it was.
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 2 A. I found this in the bookstore office in the four-drawer

 3 wooden cabinet near Martha Harris' desk. 

 4 MS. HELDMYER:  The United States would offer OBS-40

 5 into evidence.

 6 THE COURT:  Any objection?

 7 MR. BARRINGER:  None from me, Your Honor.

 8 THE COURT:  Mr. Richey?

 9 MR. RICHEY:  No, Your Honor.

10 THE COURT:  40 will be admitted.

11 BY MS. HELDMYER: 

12 Q. What are we looking at here?

13 A. You're looking at a fictitious bill of exchange.  That is

14 an instrument purported to be --

15 MR. BARRINGER:  Your Honor, I object to the

16 characterization by the witness.  He can testify about what it

17 says, but the phraseology may not be appropriate.

18 THE COURT:  You can lay a foundation.

19 MS. HELDMYER:  Certainly, Your Honor.

20 BY MS. HELDMYER: 

21 Q. First of all, let's just -- read what the document is?

22 A. Yes, ma'am  it's titled "A Non-Negotiable Bill of

23 Exchange."  And it says it's re, regarding, charge-back of

24 personal Treasury direct account.

25 Q. And let me move down here.  Who authored this document?



Schneider - Direct    268

 1 A. Kent E. Hovind. 4 : 5 7 P M

 2 Q. Or I shouldn't say authored.  Who signed -- who put their

 3 name on it, I guess I should say?

 4 A. Kent E. Hovind.

 5 Q. The second page of this document appears to be something

 6 also with Mr. Hovind's name on it?

 7 A. Yes.  It's a letter to the secretary/treasurer summarizing

 8 the tax documents.

 9 Q. The third page of this document appears to be?

10 A. I believe it's a UCC-1 form, which is indicating

11 information that he is returning to the United States.

12 Q. And this is entitled?

13 A. "Bill of Exchange."

14 Q. All right.  I'm going to go back to the first page now.

15 A. Yes, ma'am.

16 Q. The print is a little smaller on here.  So if I need to

17 zoom in, let me know.

18 A. I'm fine.

19 Q. Let me get a little bit closer here.  Does this indicate

20 that this is something that Mr. Hovind sent to somebody?

21 A. Yes, ma'am.

22 Q. Who did he send this to?

23 A. To Lawrence Summers, to the then secretary of the

24 Department of Treasury in Washington, D.C.

25 Q. Do you have any idea when he sent it?
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 2 are dates --

 3 Q. Let me take a look here.

 4 A. -- listed on the other documents.

 5 Q. All right.  Go to the UCC-1.  There is a stamp on --

 6 A. Yes, ma'am.  November 10th, 1999, Department of Licensing

 7 in Olympia, Washington, where these UCC-1s were filed.

 8 Q. It says, "Non-Negotiable Bill of Exchange."  Now, in your

 9 line of work, Special Agent Schneider, have you ever heard of a

10 bill of exchange?

11 A. Yes, ma'am, I have.

12 Q. In what context?

13 A. Well, this one right here, it's in the context of the

14 strawman theory.

15 MR. RICHEY:  Objection, Your Honor.  Objection.  The

16 answer is not in response to the question.

17 THE COURT:  Prior to this document, what knowledge did

18 you have of the bill of exchange?

19 THE WITNESS:  I knew that they existed in legitimate

20 large Treasury activity.

21 BY MS. HELDMYER: 

22 Q. What does that mean?

23 A. My understanding is that bills of exchange existed, that

24 the Treasury was able to conduct business of the nation to sell

25 Treasury items and basically exchange money in order to
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 2 Q. And with regard to your experience in criminal

 3 investigations, have you ever seen this kind of thing, this

 4 bill of exchange?

 5 A. Yes, I have.

 6 Q. In what context?

 7 A. Bills of exchange have been fictitiously drafted by

 8 individuals who don't believe in the tax system as part of a

 9 theory called the strawman theory.  The strawman theory is a

10 theory that people --

11 MR. RICHEY:  Objection, Your Honor, giving legal --

12 he's giving a legal conclusion.

13 THE COURT:  Overruled.

14 BY MS. HELDMYER: 

15 Q. Go ahead.

16 A. The strawman theory is a theory purported by non-taxpayers,

17 people that don't believe in the tax system, as a way that you

18 can draw from the tax system by sending in your Social Security

19 number rescinding it.  They use a convoluted method of issues

20 to attempt to say that it is a UCC -- it is a contractual

21 agreement that someone entered into with a strawman, the

22 fictitious being that was created when the alleged United

23 States went bankrupt back in the 1930s.  

24 So under this alleged theory, individuals have come up with

25 a -- concocted a scheme in order to send your Social Security
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 2 Department of Treasury and tell them that you want -- they

 3 assign a value to it, and demand that the Department of

 4 Treasury create an account for them in this value, and against

 5 that account they pay all future tax debts or any other

 6 governmental debts that they believe are created by contractual

 7 agreement.  So it goes back to the theory that people who

 8 believe that the United States went bankrupt in 1933, created a

 9 fictitious entity, which is typically referred to in all

10 capital letters, that this is used by those type of people to

11 attempt to pay off tax debts and any other governmental debt by

12 this method.  It is a way of not paying your taxes.

13 Q. All right.  It says, "Re:  Charge-back of personal Treasury

14 direct account."  Would you read that first paragraph, please.

15 A. Yes.  "Enclosed are documents, copies for my examination of

16 my commercial agreements, which are listed on the enclosed

17 accounting with receipts and other evidence that I have

18 accepted for value, all related endorsements front and back to

19 include those in accord with UCC-3-419.  The total amount of

20 non-negotiable charge-back enclosed is $3,140,000."

21 Q. Continue, please.

22 A. "Please charge back to my Treasury direct account No.

23 XXX-XX-XXXX, for the same value, and charge my account for the

24 fees necessary for securing and registration for the priority

25 exchange for the tax exemption to discharge public liability of
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 2 XXX-XX-XXXX, to charge the same to the debtor's order or your

 3 order."

 4 Q. Okay.  It's got a list of attached invoice numbers down

 5 there; is that correct?

 6 A. Yes, ma'am.

 7 Q. And then Mr. Hovind's name and address?

 8 A. Yes, ma'am.

 9 Q. Oh, I'm sorry.  Down at the bottom underneath the

10 signature, it says, "Priority exemption from levy."  Do you

11 know what that means?

12 A. No, ma'am.

13 Q. And we've already identified the second page as a letter to

14 the secretary, Lawrence H. Summers, and it says, "Please find

15 enclosed."  Would you read that for me, please?

16 A. Yes, ma'am.  "Please find enclosed a copy of the registered

17 security which I am sending you to open my treasury direct

18 account.  I accept for value all endorsements in accordance

19 with UCC 3419 and HJR 192.  Charge my treasury direct account,

20 employer identification number --"

21 Q. You don't have to read the numbers.

22 A. "-- for the registration fees and command the memory of

23 account No. ... to charge the same to the debtor's order or

24 your order."

25 Q. With the same amount filled in in the blank there?  
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 2 Q. The third page you said is a UCC financing statement?

 3 A. Yes, ma'am.

 4 Q. And it says down here, the financing statement.  What does

 5 that say?

 6 A. "The debtors are herewith entered into the commercial

 7 registry and the State of Illinois certificate of birth, 

 8 No. ... and any other certificate of birth, notification or

 9 registration of birth, certificate of registration of birth,

10 whether county, state, federal or other, either ascribed to or

11 derived from the name of any aforementioned debtors, or based

12 upon the above-described certificate of birth, employer

13 identification No.," same as before, "Florida driver's license

14 No. XXXX-XXX-XX-XXX-X, United States of America passport 

15 No. ..., all accounts and fixtures and the orders therefrom are

16 released to the debtors, attachment three pages."

17 Q. And in your experience, have you seen these types of

18 documents?

19 A. Only in conjunction with fictitious bills of exchange.

20 Q. Here is a non-negotiable bill of exchange signed by

21 Mr. Hovind?

22 A. Yes, ma'am.

23 Q. Okay.  Now, read that for me, please?

24 A. "Non-negotiable acceptance of in consideration and request

25 in consolation in accord with UCC 3419 and HJR 192 and
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 2 Q. Collateral and location Treasury direct account number?

 3 A. Yes, ma'am.

 4 Q. This particular bill is?

 5 A. $640,000.

 6 Q. Based upon your knowledge and experience in reading this

 7 document, what is Mr. Hovind telling the Treasury to do?

 8 A. He's telling the Treasury to set up --

 9 MR. RICHEY:  Objection, Your Honor, as to the

10 characterization of the document.  The document speaks for

11 itself.

12 THE COURT:  Approach the bench, please.

13 MS. HELDMYER:  Your Honor, I'll withdraw the question.

14 THE COURT:  All right.  Thank you.

15 BY MS. HELDMYER: 

16 Q. Let's move on to the next page, which is a copy apparently

17 of a Social Security card, and it says, "Accepted for value."

18 Can you --

19 A. Yes, ma'am.  I mean, it says, "Accepted for value

20 non-negotiable tax exempt, levy exempt, all related

21 endorsements in accord with UCC-3-419.  In accord with HJR 192

22 right of --" I can't read that -- "requesting the order of the

23 Court be released to --" something -- "request the accounts be

24 adjusted."

25 Q. The next page is a bill of exchange for what amount?
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 2 Q. And here is a certificate of birth, which has the same

 3 stamp across it that the Social Security card has?

 4 A. Yes, it does.

 5 Q. Accepted for value?

 6 A. Yes.

 7 Q. This one is for $500 -- I mean, $500,000?

 8 A. Yes, ma'am.

 9 Q. And the next page is a marriage license?

10 A. Yes, ma'am.

11 Q. I'm sorry.  Marriage application and record, correct?

12 A. Yes, ma'am.

13 Q. For -- for who?

14 A. For Kent E. Hovind and Jo Delia McGinnis.

15 Q. Does that have the same stamp across it?

16 A. Yes, it does.

17 Q. Another bill of exchange, $500,000?

18 A. Yes, ma'am.

19 Q. And then we have the same stamp across what document?

20 A. A concealed weapons permit for Kent E. Hovind, a voter

21 registration card for Kent E. Hovind, and a driver's license

22 for Kent E. Hovind.

23 Q. And, finally, a bill of exchange, $500,000?

24 A. Yes.

25 Q. Passport?
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 2 Q. And a copy of the passport with the same stamp across it,

 3 correct?

 4 A. Yes, ma'am.

 5 Q. Now, during the course of the search, did you find and

 6 seize actual copies -- or actual checks that had been

 7 negotiated by CSE and the Hovind's?

 8 A. Yes, I have.

 9 Q. How many?

10 A. Quite a few.  Several boxes full.

11 Q. Where did you find those checks?

12 A. Primary in the area of Jo Hovind's desk, as I recall.

13 Almost all of them were in -- and for the most part in a

14 four-drawer filing cabinet right above the desk where Jo Hovind

15 was.

16 Q. Did you also seize bank statements?

17 A. Yes, I did.  And that was in -- I correct myself.  The

18 four-drawer, they were either received in the desk area with

19 the four-drawer file cabinet nearby or an area above her desk.

20 Q. Did you find, amongst the original checks that you seized,

21 checks made out to cash?

22 A. Yes.

23 Q. Let me show you what's been marked in one folder an exhibit

24 that includes STR-1 through STR-151a and STR-156 through

25 STR-214.  Do you recognize this group of exhibits?  I know
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 2 A. Yes, ma'am.  I helped put it together.

 3 Q. Okay.  Are these copies of checks that you seized from the

 4 Hovinds?

 5 A. Yes, ma'am, they are.

 6 MS. HELDMYER:  All right.  The United States would

 7 offer STR-1 through STR-151a --

 8 THE COURT:  Any objection?

 9 MR. BARRINGER:  May we approach, Your Honor?

10 MS. HELDMYER:  And STR -- may I finish reading into

11 the record what the documents are, or do we have it?

12 THE COURT:  I have STR-1 through 151.  And I thought

13 you were seeking to admit those at this time.

14 MS. HELDMYER:  STR-1 through STR-151a and STR-156 to

15 STR-214.

16 THE COURT:  Okay.  You may approach.

17 (At the bench:

18 MR. BARRINGER:  I get to be in the middle.  There are

19 lots of checks outside the time frame of the indictment.

20 Obviously, they are dealing with the 404(b) stuff, but I'm

21 still going to file my objection since it's outside the period

22 of time of the indictment as to my client.

23 THE COURT:  These are checks from earlier.

24 MS. HELDMYER:  These are dated --

25 THE COURT:  Some of them.
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 2 are some inside and some outside, I believe.

 3 MS. HELDMYER:  These are in date order from January 4,

 4 2001.  See.

 5 MR. BARRINGER:  Some of them at the end of 2000.

 6 THE COURT:  What I'm going to do is I'm going to admit

 7 them.  I'm not going to give a cautionary instruction on them

 8 today because I have two others to give, and I don't want to

 9 confuse them any more than they may already be confused.  So if

10 you'll just remind me to look through them, I'm going to admit

11 them.  He's not going to discuss all these in the next 15

12 minutes.

13 MS. HELDMYER:  We have summary testimony that's going

14 to follow.  I'm not going to discuss them.

15 MR. BARRINGER:  Are we going to quit then?  I'm

16 rendering a splitting headache.

17 MS. HELDMYER:  If I can put them into evidence, I have

18 a couple other groups, I can put them in evidence.

19 MR. RICHEY:  For the record I just want to also state

20 that as to Count 58, it does not include the use of checks.  So

21 I would object also to those outside the counts of 1 through 12

22 and 13 through 57.

23 THE COURT:  I want you to be prepared to raise that

24 Monday morning.  Nobody is going to testify about them, but I'm

25 going to admit them.
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 2 THE COURT:  STR-1 through 151a and then STR 156

 3 through 214 will be admitted.

 4 MS. HELDMYER:  May I have one moment, Your Honor?

 5 THE COURT:  Yes.

 6 MS. HELDMYER:  Your Honor, I do believe that that

 7 exhibit covers all of the checks that we were going to offer

 8 tonight, so --

 9 THE COURT:  All right, then.  We will call it a day as

10 far as the evidence.  Agent Schneider, you may step down.

11 Please don't discuss your testimony over the weekend.  You'll

12 be back on the stand Monday morning.

13 THE WITNESS:  Thank you.

14 THE COURT:  All right.  Ladies and gentlemen, ten

15 minutes early -- actually, it's going to be a little less than

16 that, because I have a couple of instructions that I need to

17 give to you before I dismiss you for the weekend.  So bear with

18 me just a moment, and I promise you'll be out of here shortly.

19 All right.  I have two limiting instructions that I

20 want to just leave you with this evening.  And you will have

21 these instructions again, and they will be given to you again

22 at the conclusion of the trial, and you'll have them with you

23 for your consideration during your deliberations, but I do at

24 this time want to give you a cautionary instruction.  So please

25 do pay careful attention.
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 2 Mrs. Hovind is charged in Counts 13 through 57 of the

 3 indictment with evading the reporting requirements for certain

 4 types of currency, cash transactions.  You've heard testimony

 5 this afternoon from Special Agent Schneider regarding conduct

 6 on Mrs. Hovind's part which may be similar to the activities

 7 charged in Counts 13 through 57, and that is allegedly that

 8 Ms. Hovind jointly with her husband filed in federal court a

 9 motion to quash several administrative summonses that had been

10 issued by the IRS and, also, jointly with her husband filed in

11 1998 in the Escambia County Clerk's Office, a document entitled

12 "Power of Attorney and Revocation of Signature."

13 Mrs. Hovind is not charged with any crime in

14 connection with the filing of the motion to quash or the filing

15 of that document entitled "Power of Attorney and Revocation of

16 Signature."  Specifically, she's not charged in this case in

17 Count 58 with obstructing or impeding the due administration of

18 the IRS laws.  Therefore, you may not consider this evidence in

19 deciding whether Mrs. Hovind actually committed the acts

20 charged against her in the indictment.

21 However, as I will instruct you at the conclusion of

22 the trial, the government must prove all the elements of the

23 crimes charged beyond a reasonable doubt, which on Counts 13

24 through 57 includes, among other things, the requirement to

25 prove that Ms. Hovind acted with the purpose to evade the
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 2 certain financial transactions.  Therefore, if and only if you

 3 decide from all the other evidence in this case beyond a

 4 reasonable doubt that Ms. Hovind did commit the acts charged in

 5 Counts 13 through 57, you may consider this prior conduct, that

 6 is, the filing of the motion to quash in federal court and the

 7 filing of the document entitled "Power of Attorney, Revocation

 8 of Signature" for the limited purpose of deciding whether she

 9 had the requisite intent or purpose to commit the acts charged

10 in Counts 13 through 57.  You may consider this other evidence

11 only for this limited purpose and no other.

12 Also, I want to speak to you now about testimony that

13 was actually earlier today, and that is the testimony of

14 Mr. David Gibbs, who was the attorney from Tampa.  And you will

15 recall that he testified about conversations that he had with

16 Mr. Hovind on the issue of taxes and the Internal Revenue Code.

17 You may consider Mr. Gibbs' testimony about what Mr. Hovind

18 expressed to him on Mr. Hovind's beliefs and position on the

19 payment of taxes and the application of the Internal Revenue

20 Code and how that code applied to him, together with all of the

21 other evidence in the trial in deciding whether Mr. Hovind

22 committed the acts charged against him in the indictment.  In

23 other words, you can consider what Mr. Gibbs said Mr. Hovind

24 told him about Mr. Hovind's beliefs.

25 In addition, Mr. Gibbs testified concerning his
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 2 pertains to religious organizations, and he gave his opinion

 3 about the application of the code to religious institutions.

 4 Although Mr. Gibbs is an attorney, he was not called in this

 5 case as an expert witness and, therefore, any opinions that he

 6 gave about tax liability and/or the tax code were merely his

 7 own personal opinions and not the opinion of an expert witness.

 8 Also, Mr. Gibbs' personal opinion that the Internal Revenue

 9 Code did apply to Mr. Hovind and Creation Science Evangelism

10 and that by not paying taxes, Mr. Hovind acted illegally in

11 violation of the code, must not be considered by the jury in

12 deciding whether Mr. Hovind committed the acts charged in

13 Counts 1 through 12 of the indictment, which are the counts

14 charging the failure to pay employment taxes.

15 However, the fact that Mr. Gibbs expressed his

16 personal opinion -- the fact that Mr. Gibbs expressed his

17 personal opinion to Mr. Hovind that the code did apply to him

18 may be considered by the jury along with all of the other

19 evidence in the trial in deciding, as is charged in Count 58,

20 whether Mr. Hovind acted with a purpose to impair and impede

21 the due administration of the Internal Revenue laws, again, as

22 charged in Count 58 only.  And you can consider it for that

23 limited purpose on the issue of Mr. Hovind's intent, but only

24 for that purpose.

25 Now that I've thoroughly confused you, I'll send you
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 2 instructions that I leave you with, every time you leave the

 3 courtroom.  Please, and this is a longer break than normal.

 4 We're going to be recessed for the weekend.  It's not just

 5 overnight.  So it's ever so important that you be mindful of my

 6 instructions about not talking about this case to anyone nor

 7 allowing anyone to talk to you about the case or ask you about

 8 the case.  Please, you must avoid any and all news reports

 9 about the trial.  That is on the news, the television, the

10 radio, the newspaper.  Avoid all news reports, because that is

11 certainly not evidence and not anything that has been discussed

12 here during the trial.  And, again, your decision can only be

13 based on the evidence that is admitted here during the trial.

14 Also, no research on your own.  Please don't go home

15 and get on the Internet and try to look up anything that you've

16 heard testified about during the trial.  And, also, very

17 importantly, please do not attempt to form any opinion about

18 the merits of the case at this time.  You must hear all of the

19 evidence, you must hear the arguments of the attorneys and, of

20 course, you must receive your instructions on the law before

21 you can consider your determination in this case on the merits

22 of the case.

23 Any questions?  This is a well-deserved break.  I know

24 it's been a long week.  We'll see you back here Monday morning

25 at 8:30.  Have a nice weekend. I hope the weather is nice.
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 2 THE COURT:  All right.  Ms. Heldmyer, anything before

 3 we recess for the weekend?

 4 MS. HELDMYER:  I sure hope not, Your Honor.  I don't

 5 know of anything.

 6 THE COURT:  All right.  Mr. Richey.

 7 MR. RICHEY:  Your Honor, just to let the Court know,

 8 we do have one witness who suffered a stroke, and we're going

 9 to try to get him over from the middle of the state, but his

10 condition is still fairly -- you know, I'm not sure what's

11 going to happen there.  So I guess in light of that, I would

12 like to know if the government has a better idea of what their

13 schedule is going to be for next week.

14 THE COURT:  I'll ask.

15 MS. HELDMYER:  Your Honor, I think we're going to go

16 into Tuesday.  I would be willing to bet we will probably

17 recess sometime on Tuesday.

18 THE COURT:  What witness is this, Mr. Richey, who

19 suffered a stroke?

20 MR. RICHEY:  Pastor Mooneyhan.

21 THE COURT:  And you do expect to call him, if he's

22 able?

23 MR. RICHEY:  Yes.  A subpoena has been issued.  We're

24 waiting to hear if he needs a doctor's order or what the

25 situation is there.
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 2 MR. RICHEY:  No.

 3 THE COURT:  Well, then, from what Ms. Heldmyer is

 4 indicating in terms of her expectations, it sounds like he

 5 would not testify -- or you could plan to call him the

 6 following Monday, as opposed to bringing him in here Tuesday.

 7 And then there is always a chance that the government won't

 8 conclude until perhaps the end of the day on Tuesday.  And I

 9 wouldn't want to have someone who is ill or impaired travel all

10 the way up here and then have to travel back and then back and

11 forth.  So it sounds like if you have other witnesses, though,

12 we could proceed with them on Tuesday afternoon, and then you

13 could proceed with Mooneyhan on Monday.

14 MR. RICHEY:  Okay.  Thank you, Your Honor.

15 MR. BARRINGER:  The only thing I was going to comment

16 about, Your Honor, is I see your clerk has brought in proposed

17 jury instructions.

18 THE COURT:  On cue.  All right.  Let me explain a

19 little bit about these jury instructions without taking too

20 much of your time.  I know it's been a long week for all of

21 you.  What I like to do is pass out these proposed

22 instructions, it's a packet, let you look at them, and you'll

23 have the weekend to do so, because it just so happens that's

24 when we have them ready.  And, then, we'll talk Monday morning

25 about them.  I'm not so optimistic as to believe that we'll
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 2 have before the jury is called in, but we'll get started with

 3 it.

 4 These instructions are -- the packet is organized in

 5 this manner.  You will see the general pattern or standard

 6 instructions, and those will be obvious to you and you'll

 7 recognize them.  There are some, for instance, pattern

 8 instruction -- the basic instruction 2 series and the 6 series.

 9 We cannot decide which one will be given from that series until

10 all of the evidence is in, because we don't know whether the

11 defendants will testify and that sort of thing.  So you'll see

12 that there is a 2.1 and a 2.2, and there are several in the 

13 6 series.

14 As to -- really there is not much disagreement at all.

15 I don't think there is any until we get into the offense

16 instructions.  And what I've done there is there will be

17 something that is entitled Court's instruction, and then there

18 will be something entitled government's proposed instruction,

19 and then defendant's proposed instruction.  None of this is set

20 in stone.  It is all open for discussion.  That's just the way

21 I like to organize it, and so that's how it's laid out, and

22 you'll see that.  And we will -- like I said, no decisions have

23 been made.  So this is pretty much everything both sides have

24 submitted, in addition in some cases the Court's own drafting

25 of the instruction, but I haven't made a decision and made no
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 2 discussion.  And we'll go through these Monday one page at a

 3 time.  They're numbered -- the packet is numbered 1 through 60,

 4 and we start with page No. 1, page No. 2, and I go through them

 5 until you tell me you have some objection or comment you'd like

 6 to make.

 7 Ms. Heldmyer, anything from the government about that?

 8 MS. HELDMYER:  No, Your Honor.

 9 THE COURT:  We've been through this before, so I think

10 you know how I like to do it.

11 MS. HELDMYER:  Yes, Your Honor.

12 THE COURT:  From the defense standpoint, if you have

13 questions, I don't think you will as to the format or the

14 organization, but we'll certainly try to answer your questions

15 on Monday.  Mr. Richey, or, Mr. Barringer, anything?

16 MR. BARRINGER:  Nothing further, Your Honor.

17 MR. RICHEY:  No, Your Honor.

18 THE COURT:  So don't be surprised when you see the

19 kitchen sink, because you see everything.  It's just organized

20 in a little different fashion than those submitted.

21 I think that's all the Court has before we recess.

22 I'm going to take a few moments and straighten some things up

23 on my bench.  You're free to go about your business.  And court

24 will be in recess for the evening.

25 (Proceedings adjourned.)
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 1 (Court in session.)  7 : 5 5 A M

 2 (Defendants present.) 

 3 THE COURT:  Good morning.  Is everyone feeling

 4 healthy?  Mr. Barringer?

 5 MR. BARRINGER:  Yes, I am.  Thank you, Your Honor.

 6 THE COURT:  All right.  Ms.Heldmyer, let me start by

 7 asking you as far as scheduling, where you are.

 8 MS. HELDMYER:  Your Honor, I think we'll probably be

 9 resting sometime maybe midday tomorrow.

10 THE COURT:  Mr. Richey, are you going to proceed

11 first, you and Mr. Barringer, in terms of defense?

12 MR. RICHEY:  Yes, Your Honor.  And we have issued

13 subpoenas, and I have been in contact with a number of them.

14 So. . .

15 THE COURT:  Please do have your first witnesses ready

16 to go midday tomorrow.

17 All right, then.  Let's turn to the jury instructions.

18 And on Tuesday afternoon, I believe you received an updated

19 packet of jury instructions.  So hopefully we can work from

20 that.  As I indicated to you when we last spoke about jury

21 instructions, I would walk through this packet with you, and

22 we'll just take it one instruction at a time.  Starting on 

23 page 1, I assume there is no comments or objections to that

24 instruction.  The next two pages --

25 MR. RICHEY:  Your Honor, actually, I don't know if --
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 2 THE COURT:  Okay.  And the next two pages pertain to

 3 the series two instruction, and it will depend on whether the

 4 defendants testify, which version is used.  Page 4 is the

 5 Court's instruction on reasonable doubt.

 6 MR. RICHEY:  Your Honor, just on that last page 4.

 7 THE COURT:  Yes.

 8 MR. RICHEY:  The very last word, I feel it might be

 9 more appropriate instead of saying so, say no, because it's a

10 negative.  If you're not convinced, say no.

11 THE COURT:  Well, then I would need to change the

12 sentence before that, and say if you are convinced, say yes.

13 I'm not going to do that.  We'll leave it the way it is.  This

14 is right out of the standard instruction, and I think it's

15 clear what it's asking the jury to do.

16 The next instruction, page 5, standard.  Any comments

17 on that instruction?  This is on page 5.  It's patterned basic

18 instruction 4.2, circumstantial and direct evidence.

19 The next, page 6, instruction on credibility of

20 witnesses.  All right.  Similar to basic instruction two, the

21 six series has several versions.  And, again, it will depend on

22 whether or not the defendants testify, whether or not the

23 defendants have any prior felony convictions, whether any of

24 the witnesses who've testified have prior convictions or

25 inconsistent statements.  So that will depend on what the
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 2 Page 13 -- unless there is any comment there.  Page 13

 3 is expert witness instruction, and I don't know whether that

 4 will be used or not.  We'll wait and see.

 5 All right.  The next instruction is the 404(b)

 6 instruction which has been modified.  This is essentially the

 7 instruction that has already been given as to prior acts.  And

 8 if you will recall -- and I'm hoping I got this witness' name

 9 correctly.  Is it Darlene Porter?

10 MS. HELDMYER:  It is, Your Honor.

11 THE COURT:  There is testimony from Ms. Porter about

12 the prior real estate transaction, and then there's been

13 testimony from Special Agent Schneider regarding Mrs. Hovind's

14 involvement in the motions to quash.  And those limiting

15 instructions have already been given, and this is basically

16 reissuing that instruction.  Ms. Heldmyer.

17 MS. HELDMYER:  Yes, Your Honor.  Did the Court give a

18 limiting instruction also with regard to that county court

19 record where Mr. and Mrs. Hovind both rescinded their name from

20 the county court record?

21 THE COURT:  You know, I did.  And that would need to

22 be included here.  I appreciate that.  I did -- I believe I did

23 give that instruction.

24 MS. HELDMYER:  I believe so, Your Honor.

25 THE COURT:  All right.  That should be added here,
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 2 and revocation of signature.

 3 MS. HELDMYER:  It was filed with the county clerk, the

 4 court clerk and the --

 5 THE COURT:  Okay.

 6 MS. HELDMYER:  If the Court is interested in

 7 typographical errors, there is one or two in here.

 8 THE COURT:  Yes.  Most definitely.

 9 MS. HELDMYER:  Just a small thing on the second line

10 of the second paragraph where it starts, "As I instructed you,"

11 it says Ms. Hovind.  There should be a period after the Ms.

12 The one, two, three, four, five -- the fifth line down

13 that same paragraph, it may read better if the Court ended the

14 sentence after "Internal Revenue laws," period, and then,

15 "Therefore, you must not consider."  It seems a bit of a run-on

16 sentence.

17 THE COURT:  All right.  A comma might have fixed it,

18 too, but I think it does read better that way.  So there will

19 be a period after "Internal Revenue laws" and the next sentence

20 we'll start, "Therefore, you must not consider."

21 All right, then.  The next instruction is page 16,

22 pattern instruction on note-taking.  Then we begin on page 17

23 with the introduction to the offense instructions, and this is

24 essentially a summary of the charges.  And you will see some

25 strike-throughs which indicates that the Court will not be
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 2 instruction, unless you wish to be heard on it.  Mr. Barringer.

 3 MR. BARRINGER:  And I don't know whether the other

 4 parts that are not normal print, meaning that they are --

 5 THE COURT:  They are shaded, yes.  Well --

 6 MR. BARRINGER:  By "currency transaction." 

 7 THE COURT:  Right.

 8 MR. BARRINGER:  Does the Court plan on reading that?

 9 THE COURT:  Yes, but I don't --

10 MR. BARRINGER:  But not the statute.

11 THE COURT:  If there is a line through the language,

12 for instance, you'll see in the third full paragraph, the end

13 of that third full paragraph, "Which were due and owing to the

14 United States of America by failing to file the appropriate,"

15 yada, yada, yada, I don't intend to give that language.

16 MR. BARRINGER:  Okay.  And that doesn't apply to my

17 client, that part of that paragraph.

18 THE COURT:  Well, I just used it as an example.

19 MR. BARRINGER:  Right.

20 THE COURT:  But, no, I will not give in Counts 13

21 through 57 on the third line down of Section 5313(a), no, I'm

22 not going to give that.

23 MR. BARRINGER:  Okay.

24 THE COURT:  I identify the statute, the pertinent

25 statute when I instruct on the actual offense count.  So it's
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 2 Okay.  Page 19, Ms. Heldmyer, do you wish to be heard

 3 on this instruction?

 4 MS. HELDMYER:  I do not, Your Honor.  It's acceptable

 5 to the government.

 6 THE COURT:  Mr. Richey.

 7 MR. RICHEY:  Yes, Your Honor.  I note in the first

 8 paragraph it has FICA, and then in the third -- fourth --

 9 actually down from the fourth paragraph where it says, "First,

10 the defendant," and then it says, "pay over federal income or

11 Social Security," and it has Medicare crossed out.  I believe

12 that the evidence is that the FICA is both Medicare and Social

13 Security.  Is that correct, Counsel?

14 THE COURT:  I think that is correct.

15 MS. HELDMYER:  That is correct.  It is both.

16 THE COURT:  We should be consistent.  And that's why

17 Medicare was initially added.  I added it, and then I went back

18 and reread and wasn't sure it was necessary.  But I need to be

19 consistent when I instruct the jury.  And because FICA is

20 Social Security and Medicare, is there any objection to me so

21 indicating in the beginning?

22 MS. HELDMYER:  I have no objection, Your Honor.

23 THE COURT:  All right.  Then at the beginning of this

24 instruction, I will amend here and I will add "willfully

25 failing to collect, truthfully account for and pay over federal
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 2 parenthesis, I'll put FICA.  Does that solve -- 

 3 MR. RICHEY:  That's one thing.

 4 THE COURT:  -- that issue?  Okay.  

 5 MR. RICHEY:  And --

 6 THE COURT:  Oh, I apologize, Mr. Richey.  Let me jump

 7 ahead of you for a moment.  On the next page, the same change

 8 will be made, same issue.

 9 All right.  Mr. Richey.

10 MR. RICHEY:  I'm just trying to look real quick at

11 something.

12 THE COURT:  Mr. Barringer, while he's doing that, do

13 you have anything you wish to comment as far as this

14 instruction?  It doesn't pertain to you.

15 MR. BARRINGER:  It doesn't pertain to me.  And I note

16 in that first paragraph that I'm guessing that the Court struck

17 through that because it seemed to be redundant.

18 THE COURT:  Yes, I just reworded it.

19 MR. BARRINGER:  But I'm wondering if that last

20 sentence shouldn't be there just to make clear that it's each

21 quarter constitutes a separate and distinct crime, just to

22 hammer that point home to the jury that in terms of how Counts

23 1 through 12 run, that it is broken down into -- it's just

24 three years in quarters of time.  I'm wonder if that last

25 sentence shouldn't still be there anyway.
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 2 is.  I think it's clear.  And I do instruct the jury as part of

 3 the instructions at the end that they are to consider each

 4 count separately and each count must be proven.  I think it's

 5 clear enough.

 6 Mr. Richey.

 7 MR. RICHEY:  I don't see anything right now, Your

 8 Honor, aside from what we've already discussed.

 9 THE COURT:  Okay.  You've had several days to get

10 ready for our conference this morning.

11 MR. RICHEY:  Right.  No.  I'll have more further on as

12 we get to Court's instruction 11.

13 THE COURT:  Okay.  All right.  Well, we're not there

14 yet.

15 All right.  The next page is page 21, and this -- it

16 was the government's proposed instruction.  I think that's been

17 pretty much addressed in the instruction that we just dealt

18 with.

19 Over to page 22, 23 and 24, let me -- these

20 instructions -- these proposed instructions by the defense are

21 covered in the instruction that we just went over, unless there

22 is something that you think is different or -- Mr. Richey.

23 MR. RICHEY:  Well --

24 THE COURT:  And I think you probably know the

25 government charges in the conjunctive, but they prove in the
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 1 disjunctive. 8 : 1 4 A M

 2 MR. RICHEY:  And, Your Honor, I believe that that's

 3 going to then create an issue, because it says that the duty to

 4 collect, account for and pay over, and the issue there arises

 5 that, you know, you can't account for and pay over if something

 6 wasn't collected.

 7 THE COURT:  Well, that's one of the instructions that

 8 you've proposed, but there is no -- let's look at that.  I'll

 9 have to jump ahead for a moment.  That's on page -- page 28.

10 There is no case authority offered by you as to this statement,

11 and I don't know it to be an accurate statement of the law.

12 MR. RICHEY:  Okay.  That goes to actually who had the

13 duty.

14 THE COURT:  Well, what you just said was that if no --

15 if no tax was collected, then there is no duty to pay over.

16 MR. RICHEY:  That's the way that the statute -- well,

17 that's just the basic procedure.  I think as the statute reads

18 in the conjunctive, you have to first be able to collect it,

19 and if nothing is collected, then you can't account for and pay

20 over something that's not collected.

21 THE COURT:  Well, I disagree.  And there is no case

22 authority cited for that.  I'm not even sure I follow the

23 argument.  If the employer -- if the employer doesn't collect

24 the tax, then he doesn't owe the tax.  That's the argument?

25 MR. RICHEY:  Not precisely.  If nothing is collected,



    12

 1 then technically there would be nothing to account for and pay 8 : 1 7 A M

 2 over.  It's only once it's collected, then you have to account

 3 for that and pay it over.  And so it follows in a natural

 4 procedure that you first collect it, and once it's collected,

 5 then you give an accounting for it and pay it over.

 6 THE COURT:  Do you have any law that says that?

 7 MR. RICHEY:  Just 7202.

 8 THE COURT:  7202 doesn't say that.  7202 says that if

 9 there is a duty to collect, then the tax is due.  There is

10 nothing in that statute about the natural progression of

11 practical events.  If the duty exists, the person must pay, the

12 employer.  So I'm not going to give -- I'm not going to give

13 any additional instruction about that -- on that issue, anyway.

14 All right.  Anything else, then, you wish to argue

15 with respect to pages 22, 23 and 24?  Again, these are covered

16 in the instruction that we just discussed to be given.

17 MR. RICHEY:  Well, the only thing that arises, Your

18 Honor, is then where all of these duties come from.  I mean,

19 first of all, you've got a duty to collect.  And 7202 doesn't

20 impose that duty, because 7202 states that as required under

21 this title.  So there has to be some other provision that

22 imposes the duty to collect.  The same would be for accounting

23 over or to account for.  Somewhere in Title 26, that duty has

24 to arise.  And it doesn't arise under 7202.  The same would be

25 true for the duty to pay over the income tax.  That's one
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 2 of Title 26.  The same is true for Medicare and Social

 3 Security.  So those are each separate and distinct, because the

 4 duty would arise from a different provision that Congress

 5 passed.

 6 THE COURT:  So is this, Mr. Richey, the argument that

 7 employers don't have to pay employment tax under the code?

 8 MR. RICHEY:  No, Your Honor.  It just merely goes to

 9 specifically defining where the duty comes from.

10 THE COURT:  How would any employer, then -- how would

11 any employer be required to pay tax?  This is the statute that

12 pertains to employment taxes, is it not?

13 MR. RICHEY:  No, Your Honor.  This is only

14 the criminal -- this is only the pertinent statute that

15 imposes a criminal penalty for failing to fulfill this duty.

16 THE COURT:  Let me rephrase my question.  Is this the

17 argument that employers cannot be criminally liable for the

18 failure to pay income taxes?  

19 MR. RICHEY:  No, I'm not raising that.

20 THE COURT:  Then, what argument are you raising if

21 this statute that applies to criminal liability for employers

22 and employment taxes?

23 MR. RICHEY:  Correct.  This is the statute that

24 imposes criminal liability on the failure to perform these

25 statutory duties, but this particular statute does not impose
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 2 allegation is that each count is for each tax quarter, and

 3 nowhere in this statute, 7202, does it say that it's due and

 4 payable, that they have to collect for each quarter, that they

 5 have to pay over each quarter.  Nowhere in this statute does it

 6 impose a duty to file a form 941, and that that must be filed

 7 quarterly.  So there has to be some other statute that says

 8 that employers are required to collect on a quarterly basis the

 9 income tax.

10 THE COURT:  All right.  Let me hear from the

11 government.

12 Ms. Heldmyer.

13 MS. HELDMYER:  Your Honor, that's what's covered -- as

14 we move a little bit farther forward, covered by Court's

15 instructions No. 11 and 12.  Those are the correct statements

16 of law in terms of the duty that is, in fact, imposed that is

17 made criminal under 7202.  So I think that as we move ahead,

18 we've got it all covered, and those instructions are correct

19 statements of the law.

20 THE COURT:  All right.  We'll get to those.  Let me

21 proceed through the pages as they are numbered.  And then, 

22 Mr. Richey, we can revisit when we get to those instructions,

23 because I do think Ms. Heldmyer is correct, that they are

24 covered there.  And I think page 25 relates to the same

25 argument.  Am I right, Mr. Richey?
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 2 THE COURT:  All right.  Page 26 and page 27, page 28,

 3 again, those proposed instructions from the defense were

 4 accompanied by no case authority.  All right.  Let's look then

 5 at page 29, which is basically a restatement of the

 6 government's proposed instruction.  I think it's verbatim.

 7 It's close.  If it's not -- the proposed instruction on page 30

 8 which comes from a Supreme Court case and the CFR.  This has to

 9 do with the employer.  And then over on page 31 and 32 deals

10 with the duty.

11 All right.  Mr. Richey, is it your position that these

12 are not accurate statements of the law or something other than

13 that?

14 MR. RICHEY:  Well, the issue arises, for example, on

15 the first one.  It says the law requires every employer of

16 labor to deduct and withhold income taxes from the wages paid

17 to employees.  And I would note that on the government's

18 proposed, they indicate 26 U.S.C. 3101, which I'm assuming that

19 is the statute that they are then saying imposes the duty to

20 deduct and withhold the income taxes.  Then it says -- the

21 following paragraph says the law also imposes on the income of

22 every individual a tax equal to a specified percentage of his

23 or her wages.  And on that one, Your Honor, I'm not sure what

24 specific provision imposes that duty.  I mean, they also have

25 listed on page 30 certain CFRs.
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 2 short-circuit this.  I've considered this from basically the

 3 outset of the trial, this issue as far as what imposes the duty

 4 upon the defendant and whether the defendant can be liable --

 5 criminally liable under the statute, 7202.  And in my opinion

 6 what you're making is a constitutional argument to the statute

 7 and the application of the statute to Mr. Hovind.  And you're

 8 going to have to save that for the appellate court, because I'm

 9 going to deny your request for these instructions.  The

10 instructions as proposed on -- the government's proposed

11 instructions, page 30 and 32, I have reviewed these cases cited

12 as well as the CFR cited, and they do state accurately what the

13 law is.

14 MR. RICHEY:  Okay.  Your Honor, if I could just point

15 you to one other provision.  For example, it says on the third

16 paragraph, every employer, therefore, must deduct withholding

17 taxes, Social Security taxes, and is required to file for each

18 calendar quarter a form 941.  Section 26 U.S.C. 6071 says when

19 not otherwise provided for by this title, the Secretary shall

20 by regulations prescribe the time for filing any return,

21 statement or other document required by this title or by

22 regulations, which then -- and, Your Honor, it's not a

23 constitutional argument.  It's just to clearly define what

24 statute or what regulation imposes the duty and imposes this

25 requirement, for example, to file a form 941 each quarter.



    17

 1 That does not come from the statute.  So the question is:  What 8 : 2 7 A M

 2 regulation imposes that duty?  

 3 And since Congress has said if it's not otherwise

 4 provided for in this statute, then the Secretary shall do it by

 5 regulation.  So the government's burden then comes to show

 6 either what statute or what regulation imposes that duty.  And

 7 so without -- I don't believe that the government has shown and

 8 that there is any evidence that there is any statute or a

 9 particular regulation that imposes the duty to file a form 941

10 on each quarter.

11 THE COURT:  Have you reviewed the Supreme Court case

12 that's cited here?

13 MR. RICHEY:  Slodov?

14 THE COURT:  Uh-huh.

15 MR. RICHEY:  I haven't reviewed that in particular,

16 no, but -- 

17 THE COURT:  Well, that case makes it --

18 MR. RICHEY:  -- Congress said that -- I'm sorry.

19 THE COURT:  Well, that case makes it clear there is a

20 duty, and Congress has then said that where the employer fails

21 to do so or fails to adhere to that duty willfully, there is

22 criminal liability.

23 MR. RICHEY:  Okay.  So, then, that will all come down

24 to the willfulness provision in proving the statute.

25 THE COURT:  There is no question the government will
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 2 in this case, and as it is in most of the tax prosecutions.

 3 Your objection and statements are noted on the record,

 4 Mr. Richey, but these two instructions will be given based on

 5 the law as cited therein.

 6 Ms. Heldmyer, was there anything that you wish the

 7 Court to take note of as far as those two proposed

 8 instructions?

 9 MS. HELDMYER:  No, Your Honor.

10 THE COURT:  I will make the minor edit about Medicare

11 here just to be, again, consistent.

12 MR. RICHEY:  I'm sorry, Your Honor.  I would also note

13 one other thing, U.S. v. Mersky, 361 U.S. 431, page 437, it's

14 1960 case where the Supreme Court defines -- and this is

15 relevant because the government has included in here specific

16 CFRs, regulations, that an administrative regulation is not a

17 statute, and that the statute without the regulation is

18 meaningless.  And so that ties them both together as far as

19 Congress stating, okay, here's a duty, and the Secretary then

20 defining that more particularly with the regulation.

21 THE COURT:  The pertinent statute is 7202 in the

22 Court's mind.  That's the statute that the Court is looking at.

23 MR. RICHEY:  Is the Court saying that 7202 is the one

24 that imposes the duty to file and collect?

25 THE COURT:  7202 is the criminal statute at issue



    19
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 2 that I have reviewed, which maybe you should take time to

 3 review as well.

 4 All right.  We need to stop for now and bring the jury

 5 in.  It's 8:30.  I'm not going to be able to discuss these

 6 further during lunch today.  I have something else I have to

 7 attend to during lunch.  However, we will pick this back up at

 8 the end of court today.  

 9 Your first witness.  Agent Schneider.  And I'm going

10 to have you resworn.

11 THE WITNESS:  Yes, ma'am.

12 MS. HELDMYER:  Your Honor, is this a problem for the

13 Court for me to use this chair for the box of evidence that I'm

14 going to be using?

15 THE COURT:  No.

16 MS. HELDMYER:  Thank you.

17 (Jury present.)

18 THE COURT:  Good morning, and welcome back.  We are

19 now ready to proceed, ladies and gentlemen, with the case of

20 the United States versus Kent Hovind and Jo Hovind.  We're

21 still, if you recall, in the government's presentation of its

22 case.  And Ms. Heldmyer is ready to proceed this morning with

23 the continuation of her direct examination of Special Agent

24 Schneider.

25 If you would please rise to be resworn.
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 2 DEPUTY CLERK:  Do you solemnly swear that the

 3 testimony that you shall give will be the truth, the whole

 4 truth and nothing but the truth so help you God?

 5 THE WITNESS:  I do.

 6 DEPUTY CLERK:  Please state your full name.

 7 THE WITNESS:  Scott Schneider.

 8 THE COURT:  Ms. Heldmyer.

 9 MS. HELDMYER:  Thank you, Your Honor.

10 DIRECT EXAMINATION 

11 BY MS. HELDMYER: 

12 Q. Good morning, Special Agent Schneider.

13 A. Good morning.

14 Q. I believe when we last left, we were talking about some

15 evidence that you seized pursuant to a search warrant that you

16 served at Creation Science Evangelism, or CSE, on April 14th of

17 2004; is that correct?

18 A. Yes, ma'am.

19 Q. All right.  I believe we've already admitted a number of

20 documents that you had seized during the execution of that

21 search warrant.  We're going to continue with that now.  And

22 I'm going to show you what's been marked for identification

23 purposes as OBS-60B, as in boy.  Do you recognize that

24 document?

25 A. Yes, ma'am, I do.
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 2 A. To be a blank copy of a non-disclosure agreement found at

 3 the search warrant in the bookstore office, in the desk of

 4 Tanya Hovind.

 5 Q. Why was this particular document relevant to you when you

 6 were serving the warrant?

 7 A. This document in particular was part of a group of

 8 documents showing the current organizational structure of

 9 Creation Science Evangelism.

10 Q. And do you recall the testimony of Diane Cooksey?

11 A. Yes, I do.

12 Q. During the course of this trial?

13 A. Yes, I do.

14 Q. Do you recall any reference made by her about signing a

15 non-disclosure agreement?

16 A. Yes, ma'am.  As a matter of fact, I recall that she

17 indicated after the search warrants, she was required to sign

18 one in order to continue her employment there.

19 MS. HELDMYER:  The United States would offer OBS-60B

20 into evidence.

21 THE COURT:  Any objection?  

22 MR. RICHEY:  No, Your Honor.

23 MR. BARRINGER:  No, Your Honor.

24 THE COURT:  Thank you.  It will be admitted.

25 BY MS. HELDMYER: 



Schneider - Direct     22

 1 Q. Special Agent Schneider, we're now looking at the document 8 : 3 5 A M

 2 in full.  I'll slide it down a little bit so we can see the tag

 3 number.  This is called a non-disclosure agreement.  You

 4 indicated that this was blank.  Let's go down -- before we read

 5 a portion of it, let's go down to the bottom of this document

 6 and see -- can you show us where, if we know, anyone in

 7 particular that was to sign this document, if it were executed?

 8 A. Here, you could see that the name Glen Stoll, director and

 9 general counsel of Remedies of Law was one of the parties that

10 would have been required to sign this document.

11 Q. Do you know from some of the other documents that you may

12 have seen that were filled out, who else would have been the

13 signature to this document?

14 A. Some of the other documents I've seen included the

15 signature of Kent Hovind as well.

16 Q. And there are actually three additional signature blocks on

17 this particular document.  Who else would be signing these

18 documents?

19 A. The party making the agreement, whoever the employee was,

20 and I don't know what the other signature line would have been

21 for.  Possibly a witness.

22 Q. Now, I'll scoot that down.  Okay.  If you'll just read

23 those first two sentences for me, please.

24 A. "Each of the undersigned parties have disclosed, or may yet

25 disclose to one another, certain confidential information or
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 2 disclosure of such information or secrets to others shall only

 3 be made in conformity with this agreement."

 4 Q. And the first sentence of the second paragraph.

 5 A. "As to any information that a party claims is confidential

 6 and has been reduced to writing prior to disclosure, the same

 7 shall be conspicuously marked as 'confidential,' not to be

 8 disclosed, or with a copyright and trademark or other clear

 9 indication of its status."

10 Q. All right.  Now, this Glen Stoll, have you heard -- during

11 the course of this trial, have you heard that name before?

12 A. Yes, ma'am, I have.

13 Q. From whom?

14 A. I believe I heard it from Diane Cooksey, was one -- one of

15 the individuals, and I believe I might have also heard it from

16 Mr. Popp.

17 Q. And what about Mr. Gibbs, David Gibbs?

18 A. Yes, ma'am, from one of the last conversations he had in

19 which Kent Hovind was a party to the telephone conversation.

20 Q. All right.  Let me show you what's marked for

21 identification purposes as OBS-62.  Do you recognize that

22 document?

23 A. Yes, ma'am, I do.

24 Q. Is that a document that you seized during the search

25 warrant?
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 2 Q. Where did you find this document?

 3 A. In the bookstore office with the other document that we

 4 just saw, in the desk of Tanya Hovind.

 5 MS. HELDMYER:  United States would offer OBS-62 into

 6 evidence.

 7 THE COURT:  Any objection?

 8 MR. BARRINGER:  No, Your Honor.

 9 MR. RICHEY:  No, Your Honor.

10 THE COURT:  That will be admitted.

11 BY MS. HELDMYER: 

12 Q. Let me zoom out so we can see the entire document.  There

13 is a letterhead on here.  Would you read that for me.

14 A. Yes.  The letterhead is entitled "Remedies at Law, Glen

15 Stoll, director and general counsel."

16 Q. And an address and telephone number in Edmonds, Washington?

17 A. Yes, ma'am.

18 Q. And this document is called what?

19 A. "Mandatory Banking Guidelines for Ministerial Accounts."

20 Q. Would you read it for me.

21 A. "It is always important to make a dignified and

22 professional impression when handling our affairs.  Remember,

23 you are representing a ministry under church jurisdictional

24 authority that is fully separate from the secular state.  Do

25 not do anything unusual.  You are unusual enough already.  One,
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 2 routine transactions.  Two, when making a personal visit,

 3 always dress as professionally as possible.  Three, be

 4 courteous, nonthreatening and patient.  Do not even appear to

 5 be frustrated.  Four, notify us first to arrange for

 6 transactions of $10,000 or more.

 7 "Following these few simple guidelines will assure a safe,

 8 secure and long-lasting banking relationship for all of us.

 9 Thank you for your cooperation."

10 Q. As an IRS special agent, does this have any significance to

11 you, transactions of $10,000 or more?

12 A. Yes, ma'am.

13 MR. BARRINGER:  Objection.  That calls for a legal

14 conclusion.

15 THE COURT:  Overruled.

16 BY MS. HELDMYER: 

17 Q. What significance does it have?

18 A. Well, that's the -- that's the limit for currency

19 transaction reports.  So $10,000, in my experience in the type

20 of job that I do, is indicative of someone asking first before

21 you would trigger a currency reporting requirement at the bank.

22 Q. Let me show you what's marked for identification purposes

23 as OBS-109.

24 THE COURT:  I apologize.  I wasn't quick enough.

25 BY MS. HELDMYER: 
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 2 A. Yes, ma'am, I do.

 3 Q. This is a one-page document.  Was that something you seized

 4 during the search warrant?

 5 A. Yes, it was.

 6 Q. This is a letter addressed to a Maury Adkins.  Do you know

 7 who Maury Adkins is?

 8 A. Yes, I do.

 9 Q. Who is he?

10 A. He is an individual that was at one time under the employee

11 of Kent Hovind.

12 Q. Where specifically did you find this document?

13 A. This was in the bookstore office, their executive office in

14 an undetermined desk in the northeast corner of the office

15 building.

16 MS. HELDMYER:  The United States would offer OBS-109

17 into evidence.

18 THE COURT:  Any objection?

19 MR. BARRINGER:  No, Your Honor.

20 MR. RICHEY:  No, Your Honor.

21 THE COURT:  109 will be admitted.

22 BY MS. HELDMYER: 

23 Q. This is a letter from the United States Senate, dated

24 June 14th, 2004, and signed by whom, sir?

25 A. Senator Bill Nelson.
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 2 Would you read the body of this letter, please.

 3 A. Yes, ma'am.  "Thank you for contacting me with your

 4 concerns about the Internal Revenue Service and our federal tax

 5 system.  The IRS stresses the need to maintain public

 6 confidence in the fairness of our tax laws and is committed to

 7 ensuring that everyone pays their fair share of taxes.  For as

 8 long as the income tax has existed, various groups and

 9 individuals have advocated and promoted willful noncompliance.

10 The courts have repeatedly rejected their arguments as

11 frivolous and routinely impose financial penalties for raising

12 such groundless defenses.  

13 "I appreciate you voicing your concerns and encourage you

14 to contact the IRS directly or visit their website at

15 www.IRS.gov for clarification on any questions you have

16 regarding specific tax laws.  Please don't hesitate to contact

17 me with any future concerns."

18 Q. And, again, the date on that is?

19 A. June 14, 2004.

20 Q. Did you see any evidence, Special Agent Schneider, that

21 CSE, Creation Science Evangelism, actually sold items there

22 from the premises that had to do with an antitax message?

23 A. Yes, I did.

24 Q. Let me show you what's been marked for identification

25 purposes as OBS-110.  Do you recognize this document?



Schneider - Direct     28

 1 A. Yes, I do. 8 : 4 3 A M

 2 Q. It is a one-page document.  Is it something that you found

 3 during the execution of the search warrant?

 4 A. Yes, it is.

 5 MS. HELDMYER:  The United States would offer OBS-110

 6 into evidence.

 7 THE COURT:  Any objection to OBS-110?

 8 MR. BARRINGER:  No, Your Honor.

 9 MR. RICHEY:  No, Your Honor.

10 THE COURT:  All right.  That will be admitted.

11 BY MS. HELDMYER: 

12 Q. Okay.  We have a document, the top word says?

13 A. Taxes.

14 Q. Okay.  And would you read that top paragraph for me,

15 please.

16 A. Yes, ma'am.  "Here at Creation Science Evangelism, CSE, we

17 love the Lord and our country.  We encourage everyone to obey

18 the law, including the government.  During my 15-hour seminar,

19 I have a three-second statement that many people are paying

20 income taxes voluntarily.  Because of this, many thousands of

21 people have contacted our office for more information.  We are

22 not afraid of the subject, but simply do not have time to fight

23 all of the battles in the world.

24 "A 30-page letter on our website www.drdino.com, in the

25 miscellaneous section of the frequently asked questions,
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 2 limited amount of material on the subject, as listed below.

 3 However, please do not contact our office about this topic, but

 4 consult one of the experts on the next page instead.  We hope

 5 the information here will be helpful to you."

 6 Q. Okay.  This document is not dated in any way.  Do you have

 7 any idea when it was created?

 8 A. I know that this document -- the items on this document

 9 were on the website for sale around the time that the

10 investigation started.  So I know during 2001, 2002, all these

11 items there were for sale.

12 Q. All right.  There are a number of documents here.  Are you

13 familiar with all of these documents or videos?

14 A. Yes, ma'am, I am.

15 Q. Okay.  Are you familiar with the video by Dr. Joe Sweet?

16 A. Yes, ma'am, I am.

17 Q. Have you seen that video?

18 A. Yes, ma'am, I have.

19 Q. And where did you actually see it?  Where did you get it?

20 A. Well, I got a copy from Kent Hovind's office when -- during

21 the search warrant.

22 Q. What is the subject matter?

23 A. Like it says, it's two-and-a-half hours long of an

24 individual standing up and explaining why --

25 MR. RICHEY:  Objection, Your Honor, hearsay.
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 2 well, Your Honor, I'll move on.  

 3 THE COURT:  Sustained.

 4 MS. HELDMYER:  I'll withdraw the question.

 5 THE COURT:  Okay.

 6 BY MS. HELDMYER: 

 7 Q. You indicated you've seen the rest of these items as well?

 8 A. Yes, ma'am, I have.

 9 Q. Okay.  The general description that's given in this -- on

10 this document, OBS-110, is it generally a correct description

11 of the contents of these documents or videos?

12 A. Yes, ma'am.  The strawman video, it doesn't really explain

13 it, but the other descriptions are pretty accurate of it that

14 contain -- what each one contains.

15 Q. And in that same light, Special Agent Schneider, let me

16 show you what's been marked for identification purposes as

17 Government's Exhibit INC-190.  190.  Do you recognize that?

18 A. Yes, ma'am, I do.

19 Q. What is it?

20 A. It's a catalog for Creation Science Evangelism that was --

21 THE COURT:  What is the prefix again?

22 MS. HELDMYER:  This is INC-190.

23 THE COURT:  Thank you.

24 BY MS. HELDMYER: 

25 Q. Where did you find this document?
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 2 bookshelves.

 3 Q. In the bookstore of?

 4 A. The bookstore office -- the former bookstore that became

 5 the executive offices of Creation Science Evangelism.

 6 MS. HELDMYER:  Okay.  We would offer INC-190 into

 7 evidence.

 8 THE COURT:  All right.  Any objection?

 9 MR. BARRINGER:  No, Your Honor.

10 MR. RICHEY:  No, Your Honor.

11 THE COURT:  INC-190 will be admitted.

12 BY MS. HELDMYER: 

13 Q. I'm just going to hold this up quickly so we can see.  This

14 is a catalog with various items in it; is that correct?

15 A. Yes, ma'am.

16 Q. With glossy pages.  It's got -- let me see.  The last page

17 has a sale of T-shirts and hats.  This is page 39 of the book.

18 A. Yes, ma'am.

19 Q. The second to the last page.  Is this consistent with the

20 kinds of things that you saw actually being sold?

21 A. Yes, ma'am.  Yes, ma'am.

22 Q. Okay.  This particular one -- this particular page had a

23 sale on ties.  What does that say down there?

24 A. It says, "Get the package," and it shows an item number,

25 $40 for all three ties.
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 1 Q. Okay.  And we've got the T-shirts and the hats on the final 8 : 4 8 A M

 2 page.  Let me just zero in on one of those.  Just kind of read

 3 some of those that the T-shirts -- the subject matter of the

 4 T-shirts.

 5 A. Yes, ma'am.  I mean, it's creationist in nature.  It

 6 shows -- the back of it showing, "The big bang theory is just a

 7 dud," and, "No blast in my past."  

 8 Q. In the -- towards the center of this catalog is -- it

 9 appears to be an order form; is that correct?

10 A. Yes, ma'am.

11 Q. Okay.  And then I'm going to flip to page 25 in the

12 catalog.  It says, "Evolution, a new world order."  Do you see

13 that?

14 A. Yes, ma'am, I do.

15 Q. And that -- do you recognize that particular book?

16 A. Yes, ma'am, I do.

17 Q. Is that something that we just saw in OBS-110?

18 A. Yes, ma'am, it is.

19 Q. The bottom one, "Seven men who rule the world from the

20 grave," do you see that?

21 A. Yes, ma'am.

22 Q. What is generally the subject matter of the books on this

23 page?

24 A. Generally anti-government in nature, government conspiracy.

25 Q. And the next page we have got three others we've seen
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 1 before, "In Ceasar's Grip," "Hush Money," "The Shadows of 8 : 5 1 A M

 2 Power."  The same subject matter?

 3 A. Generally, yes, ma'am.

 4 Q. Did you find any documents, Special Agent Schneider, that

 5 outlined Mr. Hovind's personal background?

 6 A. Yes, ma'am.

 7 Q. Let me show you what's been marked for identification

 8 purposes as Government's Exhibit OBS-119.  Do you recognize

 9 that?

10 A. Yes, ma'am, I do.

11 Q. What is it?  Where did you find it?

12 A. It is the -- a resume belonging to Kent Hovind, and it was

13 found in the main house office in the same cubical where we

14 found a lot of the other IRS information, the Cooksey cubical

15 in a file cabinet.

16 MS. HELDMYER:  The United States would offer OBS-119

17 into evidence.

18 THE COURT:  Any objection?

19 MR. BARRINGER:  No, Your Honor.

20 MR. RICHEY:  No, Your Honor.

21 THE COURT:  That will be admitted.

22 BY MS. HELDMYER: 

23 Q. This is a one-page document, Special Agent Schneider.

24 We've got some personal information here.  It's entitled what?

25 A. "Resume, Kent E. Hovind."
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 1 Q. Okay.  All right.  Take a look at the educational section 8 : 5 2 A M

 2 of the resume.

 3 A. Yes, ma'am.

 4 Q. Can you point out where it indicates the highest degree

 5 that Mr. Hovind has obtained?

 6 A. It shows a master's of arts that's been completed, and then

 7 it shows a candidate for doctor of philosophy.

 8 Q. And then it's got some other experience in here.  Do you

 9 see anywhere on here where Mr. Hovind had earned a doctorate?

10 A. No, ma'am.

11 Q. Now, Special Agent Schneider, have you -- are you familiar

12 with the transaction that Darlene Porter testified about, about

13 the purchase of property surrounding somewhere close to

14 Creation Science Evangelism property?

15 A. Yes, ma'am, I am.

16 Q. And do you recall the address of the property that

17 Mr. Hovind purchased from Ms. Porter?

18 A. 5720 North Palafox.

19 Q. Were you able during the course of the search warrant

20 and/or subsequent to the search warrant, by way of subpoena,

21 were you able to determine how that property was paid for?

22 A. Yes, ma'am, I was.

23 Q. Let me show you what's been marked for identification

24 purposes as INC-86C.  Do you recognize that document?

25 A. Yes, ma'am, I do.
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 1 Q. What is it? 8 : 5 4 A M

 2 A. It is a check written on the CSE Enterprises bank account

 3 for --

 4 THE COURT:  Just one moment.  Let her --

 5 MS. HELDMYER:  I'm sorry.

 6 THE COURT:  Let's get it introduced before he talks

 7 any more about it.

 8 MS. HELDMYER:  Yes, Your Honor.  We will offer INC-86C

 9 into evidence.

10 THE COURT:  Any objection?

11 MR. BARRINGER:  No, Your Honor.

12 MR. RICHEY:  No, Your Honor.

13 THE COURT:  86C will be admitted.

14 BY MS. HELDMYER: 

15 Q. All right.  I'm sorry.  Please continue.

16 A. This check was found, like a lot of the checks that we've

17 seen, in and around -- in the file cabinets right near Jo

18 Hovind's desk at 29 Cummings.  And this check right here

19 represents a purchase by cashier's check, which was ultimately

20 part of the total payment for the 5720 North Palafox property,

21 as you see down here at the bottom.

22 Q. All right.  Were you able to obtain records of the

23 remainder of the money that was used to purchase that

24 particular piece of property, 5720 North Palafox?

25 A. Yes.
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 1 Q. How were you able to obtain it? 8 : 5 5 A M

 2 A. I believe by subpoena, we obtained the additional

 3 cashier's -- or additional checks that we did not have.  The

 4 $100,000 check that was used to purchase a cashier's check for

 5 the remainder of the property, I believe we got by way of

 6 subpoena.

 7 Q. Let me show you what's been marked for identification

 8 purposes as Government's Exhibit INC-86D, as in dog, front and

 9 back.  Do you recognize that document?

10 A. Yes, ma'am, I do.

11 Q. Is that a copy of the check that you obtained from AmSouth

12 Bank?

13 A. Yes, it is.

14 Q. Does that check have something to do with the purchase of

15 Darlene Porter's property?

16 A. Yes, ma'am.  And you can see it is stamped.  It was used to

17 purchase another cashier's check and --

18 Q. Hang on.  

19 MS. HELDMYER:  Let me offer INC-86D into evidence,

20 Your Honor.

21 THE COURT:  Any objection?

22 MR. BARRINGER:  No, Your Honor.

23 MR. RICHEY:  No, Your Honor.

24 THE COURT:  86D is admitted.

25
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 1 BY MS. HELDMYER:  8 : 5 6 A M

 2 Q. This one is obviously not the actual returned check.  This

 3 is a copy of the check that you obtained from the bank; is that

 4 correct?

 5 A. Yes, ma'am.

 6 Q. Okay.  This says $100,000, written by who?

 7 A. Jo Hovind.

 8 Q. And can you make out the date?

 9 A. It looks like May 31st, 2001.

10 Q. And it has the address there in the notation box?

11 A. Yes, ma'am.

12 Q. And then the back of it is signed by?

13 A. Jo Hovind.

14 Q. And you indicated what was purchased with this money?

15 A. A cashier's check.  And you can see down here at the

16 bottom, that small bank indicator indicates cashier's check.

17 Q. Okay.  Hard to see on the screen, but you've seen this

18 check before, correct?

19 A. Yes, ma'am.  Right there.

20 Q. Okay.  Now, how are you able to piece this together as the

21 money that was used to purchase Darlene Porter's property?

22 A. Well, they were all done within the same time frame, and

23 there were other documents that were found that those all came

24 up with the total price, as indicated by some other documents.

25 Q. Let me just put this on here together.  Are they dated the
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 1 same time? 8 : 5 7 A M

 2 A. Yes, ma'am, they are.

 3 Q. And do you know why there are two different checks here --

 4 I mean, why the one for $100,000 and one for 26,391.35?

 5 A. Yes, ma'am, because they came out of two separate accounts.

 6 The one at the bottom came out of a money market account that

 7 was opened shortly before the property purchase, and the other

 8 one came out of the main business account.

 9 Q. Do you know anything about that money market account?

10 A. Yes, ma'am, I do.

11 Q. Were you able to obtain documents regarding the creation of

12 the money market account?

13 A. Yes, ma'am.

14 Q. Let me show you what's been marked for identification

15 purposes as INC-86E, which is a series of documents starting

16 with that one, and then going to a certificate of origin,

17 authenticity and that.  Are those documents that you obtained

18 via subpoena from AmSouth Bank regarding Mrs. Hovind's money

19 market account?

20 A. Yes, ma'am, they are.

21 MS. HELDMYER:  The United States would offer

22 Government's Exhibit INC-86E into evidence.

23 THE COURT:  Any objection?

24 MR. BARRINGER:  No, Your Honor.

25 MR. RICHEY:  No, Your Honor.
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 1 THE COURT:  All right.  That will be admitted. 8 : 5 9 A M

 2 BY MS. HELDMYER: 

 3 Q. Okay.  The first page is simply a letter from AmSouth Bank

 4 basically to me talking about the documents that had been

 5 provided, correct?

 6 A. Yes, ma'am.

 7 Q. The next page is called "Certificate of Origin and

 8 Authenticity."  What is this, just briefly?

 9 A. It's a -- it's basically AmSouth is certifying that these

10 records are kept in the ordinary course of business, and that

11 the copy that they are providing is something that they keep

12 and create as part of their regular banking activity.

13 Q. And then we get down to something that's labeled "Account

14 Package"?

15 A. Yes, ma'am.

16 Q. And this is for?  What is the customer's name?

17 A. CSE Enterprises.

18 Q. And down here -- let me see if I can get to where we can

19 read inside that dark box.  I don't know whether you can read

20 this or not.  Can you read what that says?

21 A. "Please check appropriate box."

22 Q. Okay.  And then we slide down, let's see what's checked.

23 What is checked?

24 A. Other.

25 Q. And then written in?
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 1 A. Is U.B.T., unincorporated business trust. 9 : 0 0 A M

 2 Q. And in your experience, do you know what an unincorporated

 3 business trust is?

 4 A. Yes, ma'am.

 5 Q. What is it?

 6 A. It's purported to be a trust.

 7 MR. RICHEY:  Objection, Your Honor.  He's speculating.

 8 THE COURT:  Ask him for the source of his knowledge in

 9 terms of his experience.

10 MS. HELDMYER:  Certainly.  Certainly, Your Honor.

11 BY MS. HELDMYER: 

12 Q. How do you know about unincorporated business trusts?

13 A. Through reading materials through this case and other

14 similar cases that have been presented by people that advocate

15 the use of these organizations as legitimate.

16 Q. Is this something that you have studied in your line of

17 work as a special agent with the IRS?

18 A. Yes, ma'am.

19 Q. And does it have something to do with people who take

20 antitax views?

21 A. Yes, ma'am.

22 MR. RICHEY:  Objection, Your Honor.

23 THE COURT:  Overruled.  You can answer the initial

24 question.

25 BY MS. HELDMYER: 



Schneider - Direct     41

 1 Q. Okay.  Please then explain to us your understanding based 9 : 0 1 A M

 2 upon your experience of what an unincorporated business trust

 3 is.

 4 A. It's a business entity that someone can create that's

 5 purported to allow them to not have to incorporate and put

 6 their assets and maintain control of their organization in a

 7 trust status without actually the trust having to be recognized

 8 by the IRS.

 9 Q. Let me slide down.  This is the money market account,

10 correct, at AmSouth Bank?

11 A. Yes, ma'am.

12 Q. And we've got two -- we have -- this is the signature card,

13 right?

14 A. Yes, ma'am.

15 Q. We have two names down here.  Who are the names that are

16 signatories on this account?

17 A. Jo Hovind and Martha A. Harris.

18 Q. And this, can you read that for me?

19 A. Yes, ma'am.  It's, "Without prejudice, UCC 1-207."

20 Q. Down here, it indicates a signature of customer, correct?

21 This is a certification?

22 A. Yes, ma'am.

23 Q. Of what, certification of what?

24 A. That they have provided the correct tax identification

25 number or they are waiting for one to be issued, and that they
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 1 are not subject to backup withholding. 9 : 0 3 A M

 2 Q. Okay.  Now, is this -- is this part of -- is this part of

 3 the normal form, the account package form?

 4 A. As far as I know, that bottom part is, yes, ma'am.

 5 Q. And it says, "I'm not subject to backup withholding

 6 because," and I don't know about whether you can read that or

 7 not, if I try to zoom it in.

 8 A. It says, "A, I am exempt from backup withholding or, B,

 9 that I have not been notified by the Internal Revenue Service

10 that I am subject to backup withholding as a result of failure

11 to report all interest or dividends, or, C, the IRS has

12 notified me that I am no longer subject to backup withholding."

13 Q. Okay.  And then it says note.  Can you read that?

14 A. "You must --"

15 Q. Cross out.

16 A. "-- cross out item 2 above if you have been notified by the

17 IRS that you are currently subject to backup withholding

18 because of underreporting interest or dividends on your tax

19 return."

20 Q. And it's signed?

21 A. Jo Hovind.

22 Q. And is anything crossed out there in No. 2?

23 A. No, ma'am.

24 Q. And it's dated?

25 A. 10/17/2000.
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 1 Q. Were you able to determine from records that you saw during 9 : 0 4 A M

 2 the search warrant how that money market account was opened or

 3 with what funds it was opened?

 4 A. Yes, ma'am, I was.

 5 Q. Let me show you what's been marked for identification

 6 purposes as Government's Exhibit INC-185 and INC-186.  Do you

 7 recognize those?

 8 A. Yes, ma'am, I do.

 9 Q. Are those original checks that you seized in the search

10 warrant?

11 A. Yes, ma'am, they are.

12 MS. HELDMYER:  The United States would offer

13 Government's Exhibit INC-185 and 186 into evidence.

14 THE COURT:  Any objections?

15 MR. RICHEY:  No, Your Honor.

16 MR. BARRINGER:  No, Your Honor.

17 THE COURT:  Those will be admitted.  Thank you.

18 BY MS. HELDMYER: 

19 Q. Would you explain what we're looking at here, please.

20 A. Yes, ma'am.  The top check is a check dated October 16,

21 2000 in the amount of $50,000 that was used to initially open

22 the money market account as listed in the description section

23 below.  And then the bottom check was a second check deposited

24 to that same account in the amount of $50,000 as well, in

25 December 12, 2000.  Both of which checks were written on the
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 1 CSE Enterprises account, the main operating account. 9 : 0 5 A M

 2 Q. The date on the first check is?

 3 A. October 16, 2000.

 4 Q. Okay.  And we have -- and it actually notes that it was to

 5 open a money market account.  Let's take a look at the form

 6 that we just saw, which is INC-86E, where Mrs. Hovind signed it

 7 on what day?

 8 A. October 17, 2000.

 9 Q. Okay.  Does that match up with that first check?

10 A. Yes, ma'am, within a day.

11 Q. And then the second check was deposited?

12 A. December 12, 2000.

13 Q. And you determined that that is the money that was used to

14 purchase the INC-86D, the -- to write the check -- the $100,000

15 check, which was converted to a cashier's check and used to pay

16 for the North Palafox property?

17 MR. RICHEY:  Objection, Your Honor, calls for

18 speculation.

19 THE COURT:  All right.  Sustained.

20 BY MS. HELDMYER: 

21 Q. Did you have the account records with regard to the money

22 market account?

23 A. As I recall, we did, yes, ma'am.

24 Q. And did you follow -- were you able through the bank

25 records to follow the $100,000 that we're looking at here on
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 1 the screen? 9 : 0 7 A M

 2 A. Yes, ma'am.

 3 Q. And were you able to determine looking at the bank records

 4 when that money was withdrawn through the money market account?

 5 A. I believe that this was one of the few uses of this account

 6 at all.  And after these were deposited, the $100,000 was

 7 withdrawn at the time to use to purchase the 5720 North Palafox

 8 property.

 9 Q. That would be INC-86D; is that correct?

10 A. Yes, ma'am.

11 Q. All right.  Did you see documents when you were serving the

12 search warrant wherein members of the business, of CSE, would

13 describe the roles of Mr. and Mrs. Hovind with regard to CSE?

14 A. Yes, ma'am.

15 Q. Let me show you what's been marked for identification

16 purposes as Government's Exhibit INC-191A, B and C.  Do you

17 recognize those documents?

18 A. Yes, ma'am.

19 Q. Did you find those documents in the search warrant?

20 A. Yes, ma'am.  I did.

21 Q. Where did you find them?

22 A. Around -- in the desk area of Jo Hovind.

23 MS. HELDMYER:  The United States would offer INC-191A,

24 B and C.

25 THE COURT:  Any objection?
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 1 MR. RICHEY:  No, Your Honor. 9 : 0 8 A M

 2 MR. BARRINGER:  No, Your Honor.

 3 THE COURT:  Those will be admitted.

 4 BY MS. HELDMYER: 

 5 Q. Okay.  Let me straighten this out here.  This is INC-198A,

 6 that we're looking at.  It says -- it's a letter, Baptist

 7 Hospital, name, Jo Hovind.  It's dated 10/2/2002, correct?

 8 A. Yes, ma'am.

 9 Q. Okay.  This indicates what right here?

10 A. That they are sending information to Mrs. Hovind for her to

11 fill out to request financial assistance to pay for medical

12 bills.

13 Q. Okay.  The second page appears to be what?

14 A. A response -- letter to Baptist Hospital with the signature

15 block of Martha Harris showing as CSE Trust secretary.

16 Q. Now, the 191A asks for -- let's see -- financial assistance

17 application.  And then would you read that paragraph for me,

18 please.

19 A. Yes, ma'am.  "Please note that in order to process your

20 application, we will need total number of household members,

21 the relationship of household members, and proof of income for

22 required members of your family.  Also, if you are currently

23 unemployed, you may receive a printout from the unemployment

24 office stating that the wages earned against your Social

25 Security number in the last four quarters."
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 1 Q. And then we go back to 191B, which is dated what? 9 : 1 0 A M

 2 A. November 20, 2000.

 3 Q. Would you please read -- actually, why don't you go ahead

 4 and read that.

 5 A. "This letter is to confirm that Dr. and Ms. Kent Hovind do

 6 not earn salaries.  Their needs are provided by Creation

 7 Science Evangelism.  Such items as housing and transportation,

 8 et cetera, are provided in exchange for their work, the

 9 Creation Science Evangelism.

10 "Mrs. Hovind has been unable to fulfill all her workload

11 due to an injury in December 1999.  She is still undergoing

12 care by several doctors in hopes of ending her pain in the

13 coccyx and sacrum.

14 "As health insurance is not provided for this couple at

15 this time, we wish to request any benefit you could offer that

16 would help with this major medical expense.  We will continue

17 making payments of some amount until the balance as you request

18 is paid in full.  However, we appreciate any assistance that

19 you could give them."

20 Q. All right.  The last page of this appears to be what?

21 A. The actual application for financial assistance.

22 Q. Filled out by whom?

23 A. Jo Hovind.

24 Q. And indicates -- would you read that for me.

25 A. Yes.  It says, "Patient guarantor household income, last 12
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 1 months prior to date of service," and it shows none. 9 : 1 2 A M

 2 Q. And employer?

 3 A. None.

 4 Q. And down here, please.

 5 A. Yes.  It says that the following items were not applicable,

 6 with the N/A:  Copies of three most recent pay stubs, previous

 7 year's income tax return, written verification of wages from

 8 employer, written verification from a public welfare agency or

 9 any other government agency which can attest to income status

10 for the past 12 months, and forms for approving or denying

11 unemployment compensation.

12 Q. And then right there?

13 A. It says, "Please check the proof of income you will have --

14 you will have provided to the hospital in order to be

15 considered for financial assistance," and it has N/A.

16 Q. And a certification?

17 A. Yes.  It indicates that, "I, Jo Hovind, certify that the

18 above information is true and accurate to the best of my

19 knowledge.  Further, I will make application for any

20 assistance, Medicaid, Medicare insurance, et cetera, which may

21 be available for the payment of my hospital charges.  And I

22 will take any action reasonably necessary to obtain such

23 assistance and will assign or pay to the hospital the amount

24 recovered for hospital charges."

25 Q. Okay.  And the date on this that this was signed is what?
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 1 A. October 13, 2000. 9 : 1 3 A M

 2 Q. We just looked at INC-185 and 186, the checks to open the

 3 money market account.  This is dated October 13 of 2000.  Let

 4 me show you INC-185.  What's the date on that $50,000 check

 5 that was used -- that Mrs. Hovind used to open a money market

 6 account?

 7 A. It's three days later, October 16, 2000.

 8 Q. Now, Special Agent Schneider, did you seize documents in

 9 evidence that would show any other types of expenditures by the

10 Hovinds during the relevant time period we're talking about

11 during this trial?

12 A. Yes, ma'am, we did.

13 Q. Did you see money that would go into the business and flow

14 through the Hovinds to their children?

15 A. Yes, ma'am.

16 Q. Let me show you what's been marked for identification

17 purposes as INC-89A.  Do you recognize that?

18 A. Yes, ma'am, I do.

19 Q. Is that a check that you seized from the Hovinds during the

20 service of the search warrant?

21 A. Yes, ma'am, I did.

22 Q. Where did you find this and all the other checks that you

23 seized?

24 A. This check was, again, found in the file cabinet right near

25 Jo Hovind's desk in the main house.
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 1 MS. HELDMYER:  The United States would offer 9 : 1 5 A M

 2 Government's Exhibit INC-89A into evidence.

 3 THE COURT:  Any objection?

 4 MR. RICHEY:  No, Your Honor.

 5 MR. BARRINGER:  No, Your Honor.

 6 THE COURT:  It will be admitted.

 7 BY MS. HELDMYER: 

 8 Q. What is this?

 9 A. It's a check written on the CSE Enterprises bank account

10 for $7,000.  And as you see, that stamp on there indicates it

11 was used to purchase a cashier's check, and the number is

12 listed right there.

13 Q. Did you go to the bank to determine -- to get a copy of the

14 cashier's check, which number appears on this check?

15 A. Yes, ma'am.

16 Q. Let me show you what's been marked for identification

17 purposes as Government's Exhibit INC-89B.  Do you recognize

18 that?

19 A. Yes, ma'am, I do.

20 Q. Is that a series of documents that you obtained by subpoena

21 from AmSouth Bank?

22 A. Yes, ma'am, it is.

23 Q. And does it have the official check with that number on it

24 that we just saw that appears on the face of the check,

25 INC-89A?
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 1 A. Yes, ma'am, it does. 9 : 1 6 A M

 2 MS. HELDMYER:  The United States would offer INC-89B

 3 into evidence.

 4 THE COURT:  Any objections?

 5 MR. BARRINGER:  No, Your Honor.

 6 MR. RICHEY:  No, Your Honor.

 7 THE COURT:  89B will be admitted.

 8 BY MS. HELDMYER: 

 9 Q. The first letter -- I'm sorry.  The first document here is

10 a letter from AmSouth dated April 14th of 2006 to Special Agent

11 Chuck Evans with regard to that official check, correct?

12 A. Yes, ma'am.

13 Q. The second page is something that we've seen before, the

14 certificate of origin and authenticity, correct?

15 A. Yes, ma'am.

16 Q. And then we go to the third page, we have that check number

17 here on 89A.  Is this a copy of the official check that matches

18 the number that appeared on that $7,000 check to cash that

19 Mrs. Hovind purchased?

20 A. Yes, ma'am, it is.

21 Q. What does this indicate that Mrs. Hovind did at the bank?

22 A. She used that money from the CSE Enterprises bank account

23 to purchase a cashier's check made payable to her son, Kent

24 Andrew Hovind.

25 Q. Do you know why Mrs. Hovind did not just give her son a
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 1 check, that she went and purchased a cashier's check and gave 9 : 1 7 A M

 2 her son a cashier's check?

 3 A. I can draw an assumption.

 4 Q. Don't do that.

 5 A. No.  I don't have any other reason to know why.

 6 Q. Let me show you what's been marked for identification

 7 purposes as INC-90A.  Is that also a check that you seized from

 8 the search warrant at the same place?

 9 A. Yes, ma'am, it is.

10 MS. HELDMYER:  The United States would offer INC-90A

11 into evidence.

12 THE COURT:  Any objection?

13 MR. BARRINGER:  No objection.

14 MR. RICHEY:  No objection.

15 THE COURT:  It will be admitted.

16 BY MS. HELDMYER: 

17 Q. This was another check.  Let's see what the -- we've got

18 March 12th, 2001 on that check.  Let's take a quick look at

19 INC-89A.  March 12th, 2001, same day?

20 A. Yes, ma'am.

21 Q. What does the check indicate happened here?

22 A. Well, it's a sequential check number, and it also indicates

23 that the check was written to cash, and also used to purchase a

24 cashier's check in the amount of $7,000.  And the cashier's

25 check number is sequential as well.
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 1 Q. Again, did you go to the bank and ask to get a copy of the 9 : 1 9 A M

 2 cashier's check that this check indicates was purchased by

 3 Ms. Hovind on that day?

 4 PROSPECTIVE JUROR:  Yes, ma'am.

 5 MS. HELDMYER:  The United States -- well, let me show

 6 it to you, INC-90B.

 7 THE COURT:  Any objection to 90B?

 8 MR. BARRINGER:  No, Your Honor.

 9 MR. RICHEY:  No, Your Honor.

10 THE COURT:  That will be admitted.

11 MS. HELDMYER:  Thank you, Your Honor.

12 BY MS. HELDMYER: 

13 Q. Okay.  So we have got the March 12th, 2001, $7,000.  Let me

14 flip to the third page of 90B.  And it is a little hard to

15 read, but can you tell from this document what Ms. Hovind did

16 with the $7,000 that she wrote at the bank?

17 A. Yes, ma'am, she purchased a cashier's check payable to her

18 daughter-in-law, Kent Andrew's wife, Rebecca Danielle Hovind,

19 for $7,000.

20 Q. Did you see any documentation that indicated that

21 Mr. Hovind was interested in buying other property other than

22 the property that has already been testified to up to this

23 point?

24 A. Yes, ma'am.

25 Q. Let me show you what's been marked for identification
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 2 that?

 3 A. Yes, ma'am, I do.

 4 Q. Is that a document that you seized in the warrant?

 5 A. Yes, ma'am, it is.

 6 Q. Where did you find it?

 7 A. This was actually off of Kent Hovind's laptop computer.

 8 MS. HELDMYER:  The United States would offer INC-174

 9 into evidence.

10 THE COURT:  Any objection?

11 MR. RICHEY:  No, Your Honor.

12 MR. BARRINGER:  No, Your Honor.

13 THE COURT:  174 will be admitted.

14 BY MS. HELDMYER: 

15 Q. This document is dated what?

16 A. July 2nd, 2001.

17 Q. It's made out to a Mr. and Mrs. Choron, C-h-o-r-o-n,

18 correct?

19 A. Yes, ma'am.

20 Q. And we'll skip to the back here to see -- it is authored

21 apparently, according to the letter, by whom?

22 A. By Kent Hovind.

23 Q. And read the first paragraph for me, please.

24 A. "I'm sorry for the delay in responding to you about the

25 proposal to purchase some of your property for our ministry.
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 2 and decided to make you three offers to determine whether we

 3 should expand our ministry toward Palafox or not."

 4 Q. Do you see something in there that indicates approximately

 5 what property or how much property Mr. Hovind appears to be

 6 interested in purchasing?

 7 A. Well, it indicates quite a few different pieces of property

 8 that he's looking at as alternatives.  It appears he indicates

 9 that -- a seven-acre parcel, and he's trying to compare it to

10 something further on North Palafox with the frontage on Palafox

11 road that's selling for 750,000 an acre.

12 Q. There is a series of offers here?

13 A. Yes, ma'am.

14 Q. Offer 1, offer 2, and the next page is offer No. 3?

15 A. Yes, ma'am.

16 Q. And just read that for me.

17 A. "CSE will be given first option to purchase the remaining

18 property and buildings when they become available.  This offer

19 is good until July 31."

20 Q. Did you get any indication that an additional purchase of

21 property was made?

22 A. Yes, ma'am.

23 Q. Let me show you what's been marked for identification

24 purposes as Government's Exhibit INC-87.  Do you recognize

25 this?
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 2 Q. It's a series of documents.  Did you obtain this during the

 3 search warrant?

 4 A. Yes, ma'am.

 5 Q. Where?

 6 A. At the desk of Jo Hovind.

 7 MS. HELDMYER:  The United States would offer INC-87

 8 into evidence.

 9 MR. RICHEY:  No objection.

10 MR. BARRINGER:  No objection.

11 THE COURT:  87 will be admitted.

12 BY MS. HELDMYER: 

13 Q. What is this?

14 A. This appears to be a sales closing statement between Kent

15 Hovind and Dolores Choron, Choron.

16 Q. For property where?

17 A. At 5740 North Palafox.

18 Q. Sales price?

19 A. $155,000.

20 Q. Total due?

21 A. It's $156,560.50.

22 Q. Do you know where this property is located in relation to

23 CSE?

24 A. I believe it's part of the property that makes up the

25 parking lot area to the back of their personal residence that
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 2 Q. The back document in this series of documents appears to

 3 have the tag -- the Escambia County sticker on there.  What

 4 does that indicate?

 5 A. That it was actually filed with the county to record the

 6 transaction.

 7 Q. Okay.  Let me show you what's been marked for

 8 identification purposes as Government's Exhibit INC-172.  Do

 9 you recognize that?

10 A. Yes, ma'am.

11 Q. Did you seize it?

12 A. Yes, ma'am, we did.

13 Q. From where?

14 A. This, again, was another item off of Kent Hovind's laptop

15 computer.

16 Q. And while I'm at it, let me show you INC-173.  Same

17 question.

18 A. Yes, ma'am, in the same place.

19 Q. And 175, INC-175, do you recognize that?

20 A. Yes, ma'am, I do.

21 Q. Where did you get that?

22 A. From the same place, from Kent Hovind's laptop computer.

23 MS. HELDMYER:  The United States would offer

24 Government's Exhibits INC-172, 173 and 175 into evidence.   

25 THE COURT:  Any objection?  
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 2 MR. RICHEY:  No, Your Honor.

 3 THE COURT:  Those exhibits will be admitted.

 4 BY MS. HELDMYER: 

 5 Q. Looking on the screen now at INC-175, can you just tell us

 6 quickly what we're looking at?

 7 A. Yes, ma'am.  It's a lease contract for property at 

 8 12 Oleander Drive that CSE is entering into to basically clear

 9 the title of the property and they want to make repairs.  It

10 looks like a lease/purchase agreement, basically that they

11 lease it and they have the option to buy the property for the

12 amount located down at the bottom, $31,000.

13 Q. This is the property at 12 Oleander Drive?

14 A. Yes, ma'am.  And that road backs -- Cummings comes in and

15 then turns and heads -- it heads north and then makes a sharp

16 90-degree turn heading to the east.  This property, the road

17 Oleander runs east/west, just to the north.  So basically the

18 road that they are on and the 29 Cummings address is on, if you

19 go to the north of that property, it comes out on Oleander.  So

20 this one of the streets that sort of borders where they have

21 their residence and Dinosaur Adventure Land.

22 Q. We're looking at INC-173 now.  Go ahead and tell us what

23 this is.

24 A. Again, this appears to be another offer for additional

25 property, which is -- which was -- from my research I know the
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 2 was Cummings Road or Oleander, but they were making an offer

 3 for the property over there as well.

 4 Q. Would you read this paragraph for me, please.

 5 A. Yes.  "We could pay cash since there are no filing

 6 requirements with the IRS.  We could also give a tax receipt

 7 for the difference in selling price and her asking price since

 8 we would be getting the property for our church ministry."

 9 Q. We're now looking at INC-172.  You said you found that on

10 Mr. Hovind's laptop?

11 A. Yes, ma'am.

12 Q. What property is being discussed here?

13 A. I don't know the exact address that would be, but obviously

14 it indicates that it is -- they want to purchase some of the

15 backyard of this property.  I can't tell you for sure exactly

16 what parcel right around their house this would be for.

17 Q. And the offer is -- this first sentence, please?

18 A. "We would like to offer to buy your entire property for

19 $70,000 cash or purchase some of your backyard."

20 Q. Let me show you what's been marked for identification

21 purposes as Government's Exhibit INC-160C.  Do you recognize

22 that?

23 A. Yes, ma'am.

24 Q. Did you seize this in the search warrant?

25 A. Yes, ma'am, we did.
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 2 A. In the first drawer of a four-drawer file cabinet next

 3 to -- nearby Jo Hovind's desk in the main residence.

 4 MS. HELDMYER:  The United States offers INC-160 into

 5 evidence.

 6 THE COURT:  Any objection?

 7 MR. RICHEY:  No, Your Honor.

 8 MR. BARRINGER:  No, Your Honor.

 9 THE COURT:  That will be admitted.

10 BY MS. HELDMYER: 

11 Q. What is this?

12 A. This is a settlement statement for purchase of property at

13 116 Cummings Road.

14 Q. The name of the seller?

15 A. Is Margaret Riego.

16 Q. And the purchase price?

17 A. $49,000.

18 Q. Down at the bottom, does it indicate how it's paid for?

19 A. It shows that there was a $1,000 deposit or earnest money

20 made, and then the balance shows just cash from the buyer.

21 Q. Of how much?

22 A. $48,660.38.

23 Q. Now, again, on that first page can you read what it says

24 the name of the buyer is?

25 A. Yes.  Creation Science Evangelism Foundation, its trustee
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 2 Washington-acknowledged corporation sole of the church.

 3 Q. And then there is a settlement and disbursement date.

 4 Would you read that?

 5 A. Yes.  November 19, 2003.

 6 Q. Did you find evidence when you served the search warrant

 7 that individuals would make contributions, make donations to

 8 Creation Science Evangelism?

 9 A. Yes, ma'am.

10 Q. Did it appear to you that the business kept records of the

11 donations that were made to them?

12 A. Yes, ma'am.

13 Q. And did you see any indication as to whether receipts were

14 given pursuant to those donations?

15 A. Yes, ma'am.

16 Q. Let me show you what's been marked for identification

17 purposes as Government's Exhibit INC-178A.  That's page 1, and

18 that's page 2.  Do you recognize that?

19 A. Yes, ma'am, I do.

20 Q. Is that something that you seized in the search warrant?

21 A. Yes, ma'am, it is.

22 Q. Where did you find it?

23 A. We found this in the bookstore office, the executive

24 offices, in the desk of Martha Harris.

25 MS. HELDMYER:  The United States offers INC-178A into
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 2 THE COURT:  Any objections?

 3 MR. RICHEY:  No, Your Honor.

 4 MR. BARRINGER:  No, Your Honor.

 5 THE COURT:  It will be admitted.

 6 BY MS. HELDMYER: 

 7 Q. This is a yellow piece of paper dated December 21, 1999.

 8 It's a letter to something called Hackbarth and Hudson, PC, in

 9 Chicago?

10 A. Yes, ma'am.

11 Q. And it indicates what?

12 A. It indicates that it's a receipt for contributions, and it

13 lists out three contributions.

14 Q. The second page of this document -- was this stapled

15 together, by the way, when you found it?

16 A. Yes, ma'am.  It's exactly how I found it.

17 Q. This is a -- it appears to be an e-mail, correct?

18 A. Yes, ma'am.

19 Q. From the individual who is named on the first page?

20 A. Yes, ma'am.  Eric Bryant.

21 Q. And what does it say where it says, "Hi, Doc"?

22 A. It says, "Could you send a record of all donations to my

23 accountant for tax purposes.  Attention Gail at Hackbarth and

24 Hudson, PC."

25 Q. Let me show you what's been marked for identification
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 2 that?

 3 A. Yes, ma'am, I do.

 4 Q. Did you seize it in the warrant?

 5 A. Yes, ma'am.

 6 Q. Was it stapled together?

 7 A. Yes, ma'am.

 8 Q. Where did you find it?

 9 A. I don't have the exact location written here.  I believe

10 that this was found in the bookstore file drawer where most of

11 the Dinosaur Adventure Land business receipts were found.

12 MS. HELDMYER:  We'd offer INC-179 into evidence.

13 MR. BARRINGER:  No objection.

14 THE COURT:  All right.  It will be admitted.

15 BY MS. HELDMYER: 

16 Q. What is this?

17 A. It's a bill showing where Dinosaur Adventure Land was

18 advertising in the Gulf Coast Parent Newspaper.

19 Q. This is a copy of the newspaper?

20 A. Yes, ma'am.  A copy of the ad that would run.

21 Q. Where is the ad?

22 A. Right there.

23 Q. And what is this?

24 A. This is an ad for Dinosaur Adventure Land showing that

25 there is a family special.  That four passes to Dinosaur 
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 2 regularly $7 each.

 3 Q. Does it indicate anywhere on this coupon that this is a

 4 suggested donation to Dinosaur Adventure Land?

 5 A. No, ma'am.

 6 Q. All right.  Special Agent Schneider, did you see any

 7 evidence that Mr. Hovind had received any tax documents like

 8 1099s from individuals, other than Pastor Jack Fox who

 9 testified, with regard to speaking engagements that he made

10 during the course of his ministry?

11 A. Yes, ma'am.

12 Q. Let me show you what's been marked for identification

13 purposes as Government's Exhibit INC-180A.  This is a series --

14 I'm sorry.  There is 180A and 180B in this exhibit.  Do you

15 recognize it?

16 A. Yes, ma'am.

17 Q. Is it something that you seized?

18 A. Yes, ma'am, it is.

19 Q. Where did you find it?

20 A. This was found in the bookstore office in the desk of

21 Martha Harris, Kent Hovind's secretary.

22 MS. HELDMYER:  The United States would offer INC-180A

23 and B into evidence.

24 THE COURT:  Any objection?

25 MR. BARRINGER:  No, Your Honor.
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 2 BY MS. HELDMYER: 

 3 Q. What's the letterhead here, sir?

 4 A. First Baptist Church of Satsuma.

 5 Q. Now, this is a document that is signed by a June Criswell,

 6 financial secretary.  And we can see down at the bottom here

 7 where Satsuma is.  Where is it?

 8 A. It's in Alabama.

 9 Q. This is actually a letter to whom?

10 A. To the Internal Revenue Service.

11 Q. Dated what?

12 A. January 21, 2002.

13 Q. Regarding what?

14 A. Regarding the fact that --

15 Q. Just read that for me.

16 A. Okay.  Yes.  "Refused TIN on submitted 1009 --" it looks

17 like a typo -- "miscellaneous form for 2001."

18 Q. Would you read that part for me.

19 A. "We are enclosing herewith our annual report of 1099

20 miscellaneous forms on behalf of the First Baptist Church of

21 Satsuma."

22 Q. You don't have to read the tax ID number.

23 A. "They are all in order with one exception, which is

24 discussed below."

25 Q. Okay.  Read that second paragraph.
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 1 A. "Dr. Kent Hovind, d/b/a Creation Science Evangelism, had 9 : 3 7 A M

 2 refused to provide the church with a tax identification number

 3 for holding a one-day seminar in our church on August 5, 2001.

 4 He was given a love offering honorarium of $738.30 for the

 5 seminar, along with a W-9 form to complete and return to us.

 6 "We have made several attempts by mail and by phone to

 7 obtain the information, but to date he has not complied.  We

 8 are attaching hereto several documents that will provide

 9 information on correspondence exchanges with Dr. Hovind."

10 Q. Okay.  And read that for me, please.

11 A. "We hope we have handled the situation properly and have

12 provided you with sufficient information regarding it.  We also

13 request that you not hold the church liable for the situation.

14 We normally require a completed W-9 form prior to or at the

15 time they are paid out for services such as this.  However, on

16 that particular weekend, there was a hurricane in the Gulf, and

17 Pensacola was its target.  The weather was extremely bad by the

18 end of the day, and he was here and he was anxious to get home

19 to see about his home and family.

20 "We did not press the matter and thought he would return it

21 in proper order, but he did not.  We do not like to be placed

22 in the position of being in the middle between an

23 individual/business and the IRS."

24 Q. Okay.  This indicates a copy of the letter was sent to

25 Dr. Hovind.  Is that the copy that we're looking at here?
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 2 Q. The orange marker, did you make that?

 3 A. No, ma'am.

 4 Q. Was that on it when you seized the letter?

 5 A. Yes, ma'am, it was.

 6 Q. The second page appears to be what?

 7 A. It appears to be a copy of the form 1099 that was submitted

 8 by the First Baptist Church of Satsuma with the recipient's

 9 name of Kent Hovind.

10 Q. And INC-180B appears to be?

11 A. Yeah, that appears to be the individual's original copy.

12 Q. Another copy of the same.  Is this the condition -- there

13 is an envelope in the back here.  Is this -- marked 2001.  Is

14 that the condition of this package as you found it?

15 A. Yes, ma'am.

16 Q. Let me show you what's been marked for identification

17 purposes as Government's Exhibits INC-181, 182 and 183.  181,

18 182 and 183, do you recognize them?

19 A. Yes, ma'am, I do.

20 Q. Did you seize them from Mr. Hovind?

21 A. Yes, ma'am.

22 Q. Where were they?

23 A. These were also found in the secretary's desk, Martha

24 Harris.

25 MS. HELDMYER:  We would offer INC-181, 182 and 183
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 2 THE COURT:  Any objection?  

 3 MR. RICHEY:  No, Your Honor.

 4 MR. BARRINGER:  No, Your Honor.

 5 THE COURT:  They will be admitted.

 6 BY MS. HELDMYER: 

 7 Q. What are these?

 8 A. These are 1099 miscellaneous forms sent to -- with the name

 9 Dr. Kent Hovind on it.

10 Q. This one is from?

11 A. First Baptist Church of Orlando.

12 Q. For how much?

13 A. For $1500.

14 Q. 182 is?

15 A. Is another form to Kent Hovind from Evangel Assembly of

16 God.

17 Q. For how much?

18 A. For $2,000.

19 Q. INC-183?

20 A. Is from the First Baptist Church Daytona Beach for $1500.

21 Q. And let me show you what's been marked for identification

22 purposes as Government's Exhibit INC-184.  Do you recognize

23 that?

24 A. Yes, ma'am, I do.

25 Q. What is that?
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 2 in the main house.

 3 MS. HELDMYER:  The United States would offer INC-184

 4 into evidence.

 5 THE COURT:  Any objection?

 6 MR. RICHEY:  No, Your Honor.

 7 MR. BARRINGER:  No, Your Honor.

 8 THE COURT:  184 will be admitted.

 9 BY MS. HELDMYER: 

10 Q. Looking at the first page now, Special Agent Schneider,

11 this is FYI, customer service.  It says last update 3/9/04, and

12 it has a traveling schedule.

13 A. Yes, ma'am.

14 Q. What, generally speaking, is this?

15 A. It appeared to me to be information to the staff to let

16 them know what was going on and any -- sort of like a little

17 news bulletin.

18 Q. There are some references here to this week and next week.

19 Would that be his traveling schedule?

20 A. Yes, ma'am.  That's what it appears to be.

21 Q. Okay.  We've got Dr. Hovind's request and then two things,

22 two things -- individuals to refer to.  Who is Jonathan and

23 Eric?

24 A. I believe Eric to be his son, Eric Hovind.  And Jonathan, I

25 believe, would most likely be Jonathan Sampson, I believe is
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 2 Q. And Dan Woods, who is he?

 3 A. He was an individual who used to work over at Dinosaur

 4 Adventure Land.

 5 Q. Is he the individual that you testified to over a week ago

 6 that had to be arrested during the course of the search

 7 warrant?

 8 A. Yes, ma'am.

 9 Q. It says radio broadcast information online,

10 www.truthradio.com.  Are you familiar with this Truth Radio?

11 A. Yes, ma'am.

12 Q. What is it?

13 A. It's an Internet site that will broadcast people's

14 individual feeds, just like on a radio station, but you catch

15 it over the Internet.  They have a lot of different people.

16 And Kent Hovind has a show that broadcasted there five days a

17 week.  They have a time slot.  So you can go onto this website

18 and you can listen to it live.  And they also keep an archive

19 of all their taped broadcasts that you can make copies of it as

20 well.

21 Q. We've got an update on a book, and then we have a winter

22 special.  Would you read that for me?

23 A. Yes, ma'am.  "Any five books ordered, 20 percent discount

24 off that order of books, good through 3/31/04."

25 Q. Prices here, we've got -- and did you do this highlighting
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 2 A. No, ma'am.

 3 Q. That was already on there when you seized it?

 4 A. Yes, ma'am.

 5 Q. We have a VBS information packet.  Do you know what VBS

 6 stands for?

 7 A. I believe it's vacation Bible school.

 8 Q. And the packet is how much money?

 9 A. $129.

10 Q. Dr. Hovind answers his critic series, VHS or DVD.  How much

11 is that?

12 A. $45.

13 Q. Okay.  Read that for me, please.

14 A. "The eight hours, four videos and plastic binder like the

15 creation courses, no discounts.  313, funnies video, clips

16 Dr. H. shows before a seminar.  VHS only 9.95.  Ready now for

17 shipping."

18 Q. Here are a series of other things for purchase and Hugh

19 Ross debate.  Can you read that for me?

20 A. Yes, ma'am.  It's a Hugh Ross debate with Dr. Hovind, young

21 or old, reduced to $49.  No discounts beyond $49 allowed."

22 Q. I'm going to go to the last page of this document, which

23 appears to be what?

24 A. A copy of part of Kent Hovind's itinerary.

25 Q. And this appears to be what year here?
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 2 Q. And then into?

 3 A. 2005.

 4 Q. Did your investigation indicate whether Dr. Hovind was

 5 taking honorarium or love offerings from each of these?

 6 A. Yes, ma'am.

 7 Q. I talked to you a little bit earlier about expenditures --

 8 evidence of expenditures that you found.  Did you find other

 9 checks or other evidence of expenditures to indicate how money

10 was spent at CSE?

11 A. Yes, ma'am.

12 MS. HELDMYER:  I think, Your Honor, I can go ahead and

13 just offer these.  Let me give you a list of the checks.

14 INC-92A, INC-95 through 159, INC-160A and B, INC-161 through

15 171, and INC-200 through 245.

16 THE COURT:  Any objection to those exhibits being

17 admitted, Mr. Richey?

18 MR. RICHEY:  No, Your Honor.

19 THE COURT:  Mr. Barringer?

20 MR. BARRINGER:  No, Your Honor.

21 THE COURT:  All right.  Those exhibits will be

22 admitted.

23 MS. HELDMYER:  They are -- for the record, they are

24 all in a single three-ring binder together, and they are all

25 checks.
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 2 Q. All right.  Let me just show you -- I'm not going to go

 3 through all of them.  I'm going to show you a couple of these

 4 checks that are located in this three-ring binder.  INC-92A is

 5 a check for $30,000 written by Jo Hovind to AmSouth Bank.  

 6 Were you able to determine what occurred with regard to

 7 that check written to AmSouth Bank for $30,000?

 8 A. Yes, ma'am.  Excuse me.  This was the check used to

 9 purchase the four cashier's check that were given -- each under

10 $10,000 and given to Darlene Porter as part of her -- the cash

11 part of the property transaction.  So this check was taken and

12 cashed, and four cashier's checks were taken.

13 Q. Okay.  Let's go through a couple of these other checks.

14 INC-95 is a May 15th, 2001 check to Adirondack for how much?

15 A. For $10,999.18.

16 Q. INC-96 is a check to John Williams for what?

17 A. For $1500, with a memo showing it for a trailer.

18 Q. 97 is a check to the Rutherford Institute for what?

19 A. $1100 for student's rights.

20 Q. I'm having trouble with this.  Let me show you,

21 September 14th, 2001, this is INC-98.  This is a check to whom?

22 A. To their son, Eric Hovind, for $1600.

23 Q. INC-99 is what?

24 A. A check to their son, Kent Andrew Hovind, for $1200.

25 Q. INC-100?
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 2 wife.

 3 Q. 101?

 4 A. Is a check to ABC Fence Company for $1516.35.

 5 Q. 103?

 6 A. A check to R and F Trailers for $2,665.70.

 7 Q. 104 is an invoice.  I don't know that I'm going to be able

 8 to show you the whole thing.  Let me back out a little bit.

 9 It's an invoice for -- let me just kind of scoot it there.

10 Check No. 2847 is referenced on this for what?

11 A. Yes, ma'am, for a forklift.

12 Q. For how much?

13 A. For $6,450.

14 Q. INC-105 is written by Martha Harris for what?

15 A. For $2,710.42 for an invoice at Timber -- Tree Timber

16 Products.

17 Q. 106?

18 A. Check to Robert Jeffrey for asphalt for $3,000.

19 Q. I'm going to have to take this out to be able to show it to

20 you.  Let's go down to the bottom one here, 108.

21 A. Yes, ma'am.  It's a check payable to Eddie Mercer

22 Automotive for $21,560.94, for a 2000 van.  It shows van for

23 ministry.

24 Q. 109 is what?

25 A. A check to Maury Adkins for $8,200.
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 2 A. Is a check to Eric Hovind for $2,862.50 signed by his wife,

 3 Tanya Hovind.

 4 Q. 121?

 5 A. A check payable to Eric Hovind for $1,071.50 signed by Jo

 6 Hovind.

 7 Q. 123?

 8 A. A check to Eric Hovind for $1,450.57 signed by Tanya

 9 Hovind.

10 Q. 126?

11 A. A check payable to Kent Andrew or Danielle Hovind for $800.

12 Q. And 128, down at the bottom?

13 A. William -- a check payable to William Green, PA, for

14 $5,183.49.

15 Q. 129?

16 A. Is a check payable to Michael Rollo for $3,500.  It

17 indicates retainer.  Kent Hovind at the bottom.

18 Q. And at the bottom, Dolores Choron.  We've seen that before.

19 Who is she?

20 A. She's the individual who they purchased property from.  And

21 this check is payable to her for $4,575.81.

22 Q. Another check to Eric Hovind, 135?

23 A. Yes, ma'am, for $1200.

24 Q. INC-137?

25 A. Another check to Ms. Choron for $7,972.96.
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 2 A. A check to Henry Williams for blacktop, for $21,000.

 3 Q. 139?

 4 A. A check to Montgomery Golf Car for $4,945.

 5 Q. 140?

 6 A. Another check to Ms. Choron for $10,989.39.

 7 Q. 141?

 8 A. A check payable to Eric and Tanya Hovind for $1,854 signed

 9 by Tanya Hovind.

10 Q. 144?

11 A. Another check to Ms. Choron for $3,253.17.

12 Q. 145?

13 A. A check to American Business for $5,000.

14 Q. 146?

15 A. A check to a Chad Hovind for $1,000.

16 Q. 147?

17 A. A check payable to Remedies at Law for $2,000, notating

18 help at the bottom.

19 Q. 148?

20 A. A check payable to Wade Air Conditioning for $2,666.

21 Q. 149?

22 A. A check payable to Dolores Choron for $7,040.80.

23 Q. 150?

24 A. A check to Remedies at Law for $1,000.

25 Q. And 151?
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 1 A. A check payable to William Green, PA, for $2,038.02. 9 : 5 5 A M

 2 Q. Do you know who William Green is?

 3 A. Yes, ma'am, I do.

 4 Q. Who is he?

 5 A. He's a local attorney.

 6 Q. 151?

 7 A. Check payable to Chad Hovind for $1,020.

 8 Q. 153?

 9 A. Check payable to Dolores Choron for $2,397.97.

10 Q. 154?

11 A. Another check to her for $3,384.26. 

12 Q. 155?

13 A. A check to Eric Hovind for $1,125.

14 Q. 156?

15 A. Check made payable to Remedies at Law for $2,000.

16 Q. Dolores Choron again.  

17 A. Yes, ma'am.

18 Q. Remedies at Law.  158?

19 A. Is another check to Remedies at Law for $2,060.

20 Q. 164?

21 A. Check made payable to Remedies at Law for $1,000.

22 Q. Let's go down to 166.

23 A. Check made payable to American Auto for $7900 for a travel

24 trailer.

25 Q. 169?
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 1 A. A check made payable to Remedies at Law for $2,000. 9 : 5 7 A M

 2 Q. 160B?

 3 A. Is a check made payable to AmSouth for $48,660.38 showing

 4 that it was for 116 Cummings Road.

 5 Q. 200?

 6 A. Check made payable to TTU for $1,821.52 for tuition.

 7 Q. And 201?

 8 A. Is a check payable to J. Sweet for $100, showing 20 videos

 9 at the bottom.

10 Q. 202?

11 A. Check made payable to Eric Hovind for $2,000, showing

12 Ukraine.

13 Q. And 203?

14 A. Another check made payable to Eric Hovind for $880,

15 indicating love offering.

16 Q. 204?

17 A. A check made payable to Eric Hovind for $808.32.

18 Q. 206?

19 A. Which one is 206?

20 Q. I'm sorry.

21 A. Okay.  Check made payable to Eric and Tanya Hovind for

22 $500.

23 Q. And then 207?

24 A. A check made payable to UTT Cadek Conserve of Music for

25 $180, listing Marlissa Hovind at the bottom.
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 2 A. A check made payable to Eric Hovind for $665.27.

 3 Q. 209?

 4 A. Check to TTU for $3,527.50, indicating Marlissa Hovind.

 5 Q. And TTU is?

 6 A. Tennessee Temple University.

 7 Q. And 210?

 8 A. Is a check made payable to Eric Hovind for $880.

 9 Q. 211?

10 A. Another check to TTU for $2,555.

11 Q. 212?

12 A. A check made payable to Reynolds Music Center for $10,000.

13 Q. 214?

14 A. A check made payable to Reynolds Music House for $10,000.

15 Q. And then 215?

16 A. A check made payable to the North Florida Surgery Center

17 for $3,783.75, the note is Kent Andrew's knee surgery.

18 Q. 217?

19 A. A check made payable to Eric Hovind for $660.

20 Q. 218?

21 A. A check to Reynolds for $5,000.

22 Q. And 219?

23 A. A check to J. Sweet for $130, showing January-April.

24 Q. 220, 221, checks to Eric Hovind?

25 A. Yes, ma'am.
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 2 A. Yes, ma'am.

 3 Q. 225, check to Eric Hovind?

 4 A. Yes, ma'am.

 5 Q. 226 and 227, to Eric Hovind?

 6 A. Yes, ma'am.

 7 Q. 228?

 8 A. Yes, ma'am.  It's a check to Tanya Hovind for $9,000.

 9 Q. 229?

10 A. Another check for $9,000.  This one to Eric Hovind.

11 Q. 232?

12 A. A check made payable to Eric Hovind for $1,015.

13 Q. 233?

14 A. A check to New World Landing showing a deposit for $300.

15 Q. 235?

16 A. A check to Eric Hovind for $708.

17 Q. Do you have any knowledge of any event that occurred at New

18 World Landing?

19 A. I believe that's where they held part of the wedding

20 activities of Marlissa Hovind.

21 Q. 236?

22 A. The -- Eric Hovind, $2400.

23 Q. 237?

24 A. Check to New World Landing for $1,008.81.

25 Q. And another check to Eric Hovind.
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 1 240?1 0 : 0 3 A M

 2 A. Check to Eric Hovind for $795.

 3 Q. Joe Sweet.  Joe Sweet.  Skopelos, 243, for how much?

 4 A. $1,038.26.

 5 Q. 244?

 6 A. It is a check to the Music Teachers National Association

 7 for $797.38.

 8 Q. And 245?

 9 A. Remedies at Law check for $1500.

10 THE COURT:  Ms. Heldmyer, this is a good time for our

11 break, if that's okay with you.

12 MS. HELDMYER:  Yes, Your Honor.

13 THE COURT:  All right.  We're going to take our

14 morning break now, ladies and gentlemen.  We'll be in recess

15 for 20 minutes.  Please don't discuss the case among yourselves

16 or with anyone else during this recess.  And, also, please

17 don't attempt to form any opinion about the merits of the case

18 at this time.  We'll be in recess until 10:25.  You may be

19 excused.

20 (Jury out.)

21 THE COURT:  Anything we need to discuss before 10:25,

22 Ms. Heldmyer?

23 MS. HELDMYER:  No, Your Honor.  We're just going to be

24 trying to get the sound to work for our CD.  We tried to do

25 that before court started this morning, and the sound wasn't
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 1 functioning.  So we're prepared to be here when the technicians1 0 : 0 4 A M

 2 come back up.  I guess they are going to be here during the

 3 break.

 4 THE COURT:  Okay.

 5 MS. HELDMYER:  Other than that, we're fine.  I'll try

 6 to play that CD this afternoon -- or probably before noon,

 7 actually.

 8 THE COURT:  And this is which CD?

 9 MS. HELDMYER:  This is the radio broadcast from Truth

10 Radio the day after the search warrant of Mr. Hovind.

11 THE COURT:  Approximately how long?

12 MS. HELDMYER:  It's going to take us probably about 45

13 to 50 minutes to get through it.  We're going to be skipping

14 over commercials and other things and trying to just get to the

15 heart of it, but it's probably still going to be about 45 --

16 yeah, about 45 minutes.

17 THE COURT:  Anything from the defense?

18 MR. RICHEY:  No, Your Honor.

19 MR. BARRINGER:  No, Your Honor.

20 THE COURT:  We'll be in recess until 10:25.

21 (Recess.)

22 (Jury present.)

23 THE COURT:  Ms. Heldmyer, you may proceed.

24 BY MS. HELDMYER: 

25 Q. Special Agent Schneider, we just went through a series of



Schneider - Direct     83

 1 checks.  Can you tell us what account these checks were written1 0 : 2 4 A M

 2 on?

 3 A. Yes, ma'am.  They were all written on the CSE Enterprises

 4 bank account at AmSouth Bank.

 5 Q. Is there -- were there other accounts as well?

 6 A. Yes, ma'am, there were.

 7 Q. What other accounts?

 8 A. There was a -- I believe a Regions Bank account, which was

 9 opened in late 2002.  That was primarily used for paying -- as

10 we started the criminal investigation, they started paying some

11 of their employees by check.  So that was opened up then.

12 There was also a First Union account, I believe is where it

13 was, and this is one that it was in their own names, and it had

14 a mixture of business and personal activity out of it.  And

15 then the AmSouth money market account, is what I recall as

16 being the bank accounts.

17 Q. Okay.  Did you -- were you able to find not only the

18 checks, but account statements or monthly bank statements on

19 the accounts that were owned and operated by Mr. and Mrs.

20 Hovind and CSE?

21 A. Yes, ma'am.

22 MS. HELDMYER:  Your Honor, I think I can go ahead and

23 offer trial exhibits -- Government's Exhibits INC-54 through

24 INC-83, which are a series of bank account -- I'm sorry, bank

25 statements.  Monthly bank statements for the money market
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 1 account, No. 3401205129.1 0 : 2 6 A M

 2 THE COURT:  Any objections?

 3 MR. RICHEY:  What were the numbers again?

 4 Your Honor, if I could have just a brief sidebar.

 5 THE COURT:  All right.  

 6 (At the bench:

 7 MR. RICHEY:  Your Honor, we've had a number of checks

 8 come in, and now these are statements.  I'm going to ask what

 9 the relevance is of all these checks that we've seen.  I mean,

10 they don't appear to go to any element of the crimes here -- 

11 MS. HELDMYER:  What we're showing here, Your Honor, is

12 the availability of funds, the availability that these

13 individuals had to pay their taxes, and I think that that's an

14 important part of it.  It's not an element of the offense, but

15 it's an important part of our ability to convince the jury that

16 they should be found guilty because they had plenty of

17 expendable -- cash expendable funds to pay their taxes.

18 MR. BARRINGER:  I'm going to jump in.  Who is "they"?

19 Who is "we"?  Who is the individuals?  Mrs. Hovind has never

20 been charged -- the criminal investigation never even included

21 her, now hearing all this stuff about they.  You see how this

22 is becoming an income tax case, and the government is going in

23 the wrong direction in terms of theory and in terms of

24 exhibits.  This is just a waste of everybody's time right now,

25 and that is an inclusion of what's happening right now.
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 1 THE COURT:  I'm going to allow it in.  I think it's1 0 : 2 8 A M

 2 relevant to the question of whether -- there's been an issue

 3 related to the ministry, and we've heard a lot about that.  And

 4 I think it's relevant as to what the checks were written for

 5 and how they spent their money.  It's certainly relevant to

 6 that as well as what the government just offered.  The jury is

 7 going to be told they cannot consider Mrs. Hovind on the tax

 8 evasion counts.

 9 MR. BARRINGER:  There are no tax evasion accounts.

10 THE COURT:  You know what I'm talking about.

11 MR. BARRINGER:  I understand, but you see how

12 everything is becoming so muddled and gray, how everything is

13 throwing everything into the law, including income tax issues,

14 when that is not --

15 THE COURT:  I haven't heard anything about the income

16 tax.

17 MR. BARRINGER:  The whole process of what she just

18 said about having enough money to pay their taxes, the issue

19 isn't income tax, but how Ms. Heldmyer phrased it, it is

20 becoming an income tax issue.

21 THE COURT:  These statements are for the accounts that

22 Agent Schneider just identified?

23 MS. HELDMYER:  Yes, Your Honor.

24 THE COURT:  I'm going to allow it.  I do think it's

25 relevant.  Overruled.
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 1 (Bench conference concluded.)1 0 : 2 9 A M

 2 THE COURT:  INC-54 through 83 will be admitted.  And

 3 you may proceed.

 4 MS. HELDMYER:  Thank you.  Your Honor.

 5 BY MS. HELDMYER: 

 6 Q. Agent Schneider, Government's Exhibit INC-54, this document

 7 that starts account package, non-personal checking, savings,

 8 CSE Enterprises.  And, again, what is it identified as?

 9 A. A U.B.T., unincorporated business trust.

10 Q. And what account are we talking about here with regard to

11 this series of exhibits?

12 A. That right there, I believe, is the money market account.

13 Q. All right.  Let me start with showing you a copy of -- I'm

14 sorry, the original, 155 -- I'm sorry, INC-55, which is the

15 account summary for December 30th, 2000 through January 31st of

16 2001.  Do you see that?

17 A. Yes, ma'am.

18 Q. And what was the ending balance of this account at that

19 time?

20 A. $101,217.99.

21 Q. Now, is this the account about which you've just testified

22 with regard to the payment of the Darlene Porter money?

23 A. Yes, ma'am.

24 Q. I'm going to skip to the May 2001 statement, which is

25 INC-59, a one-page document.  Take a look at that summary.
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 1 A. Yes, ma'am.1 0 : 3 1 A M

 2 Q. What does that indicate?

 3 A. It indicates that a check was written on May 31st in the

 4 amount of $100,000 or -- and that any balance as a result of

 5 that was $2,811.49.

 6 Q. All right.  Let me show you what's been marked for

 7 identification purposes as trial exhibits INC-39 through

 8 INC-53, 39 through 53.  And I'll just show you the first page

 9 of this INC-39 so that you can identify what's in this

10 particular notebook.  Do you see that?

11 A. Yes, ma'am.

12 Q. What does this notebook contain?

13 A. Regions Bank account statements.

14 Q. Whose bank account at Regions Bank?

15 A. Creation Science Evangelism Ministry.

16 MS. HELDMYER:  All right.  Your Honor, for the same

17 reasons, the United States would offer INC-39 through INC-53

18 into evidence.

19 THE COURT:  You have the same objections?  

20 MR. RICHEY:  Yes, Your Honor. 

21 MR. BARRINGER:  Yes, Your Honor.

22 THE COURT:  For reasons already discussed, the

23 objection is overruled.  And 39 through 53 will be admitted.

24 BY MS. HELDMYER: 

25 Q. We're looking now at INC-39, Special Agent Schneider.  Can
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 1 you -- now that the jury can see this, can you identify the1 0 : 3 3 A M

 2 name of the account holder and the date of this statement?

 3 A. Yes, ma'am.  It shows Creation Science Evangelism

 4 Ministries and account listing, and it shows a closing date of

 5 this statement of November 29, 2002.

 6 Q. Does this appear to be the beginning of this particular

 7 bank account?

 8 A. Yes, ma'am, it sure does.

 9 Q. How do you know that?

10 A. It shows the beginning balance right here, and it shows

11 zero.  And then afterwards, it shows what appears to be the

12 first deposit in November.

13 Q. And you -- remind us, please, from your testimony from over

14 a week ago, when you started your criminal investigation?

15 A. He was made aware of it, I believe, around July of this

16 year, 2002.

17 Q. Of this?

18 A. Of this -- the same year as this statement, July of 2002.

19 Q. Okay.  This account closing date here is?

20 A. November 29, 2002.

21 Q. Can you tell by looking at the statements and the other

22 checks, information that you had, what this account was used

23 for?

24 A. Yes, ma'am.

25 Q. What was it?
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 1 A. It appeared to be primarily to pay employees that worked at1 0 : 3 4 A M

 2 Creation Science Evangelism.

 3 Q. Did you see any paychecks coming out of this particular

 4 account going to members of the family, members of the Hovind

 5 family?

 6 A. No, ma'am.

 7 Q. Let me just show -- I'm just going to pull the

 8 1/31/03 closing date statement from this particular exhibit.

 9 This is INC-41, so we can get a feel for what these statements

10 are going to look like.  We've got -- now, the highlighting on

11 here, did you do that?

12 A. No, ma'am.

13 Q. And the checkmarks, did you do any of those?

14 A. No, ma'am.

15 Q. Was it in this condition when you seized it from the search

16 warrant?

17 A. Yes, it was.

18 Q. We have deposits and checks and a check recap down here at

19 the bottom, correct?

20 A. Yes, ma'am.

21 Q. We have deposits totaling what?

22 A. Let's see, the -- I don't think that the total is down

23 here.  There might be a total up above.

24 Q. Oh, I see.  We have individual deposits --

25 A. Totaling up something approximately $70,000 -- or $60,000,
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 1 is what it appears.1 0 : 3 5 A M

 2 Q. Connected with this statement on page 3 of 6, what does

 3 that appear to be?

 4 A. It appears to be the bank returning basically copies of the

 5 checks that were written on this account.

 6 Q. Let me just zero in here on a couple of them.  This is --

 7 this check No. 1003 is written to, can you tell?

 8 A. It looks like John Russo.

 9 Q. Okay.  Slide over.  And Joshua?

10 A. Joshua Oyer, who I recognize from an employee listing.

11 Q. Let's take a look at some of the balances.  I'm just going

12 to pull a couple of these out.  This is INC-42.  Can you tell

13 the series of balances for this month, using this?

14 A. Yes, ma'am.

15 Q. All right.  What's the beginning balance?

16 A. 88,000.  Approximately, $88,000.

17 Q. Let me go to the other side.  The ending balance is

18 highlighted up there at the top; is that correct?  What's the

19 ending balance?

20 A. You might have to pull out a little bit.  I don't -- oh,

21 the ending balance.  I'm sorry.  $60,000, approximately.

22 Q. The next month, which is INC-43, it is a closing date of

23 3/31/03.  What's the ending balance then?

24 A. Approximately $92,000.

25 Q. Okay.  All right.  I'm going to show you now what's been
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 1 marked for identification purposes as INC-1, and this is part1 0 : 3 8 A M

 2 of a composite exhibit, INC-1 through INC-38.  I'm going to

 3 show you one, and ask if you can recognize it?

 4 A. Yes, ma'am.

 5 Q. What do you recognize this as a series of documents to be?

 6 A. Documents relating to the main operational account for CSE

 7 Enterprises at AmSouth Bank.

 8 Q. Is this the account out of which the checks that we looked

 9 at earlier came from?

10 A. Yeah, the blue ones with the little dinosaur on them,

11 pretty much all those checks came from this account.

12 Q. All right.  What we're looking at here now is one of the

13 opening documents?

14 A. Yes, ma'am.

15 Q. The remaining documents in that exhibit, what are they?

16 A. Bank statements.

17 MS. HELDMYER:  The United States would offer, for the

18 same reasons, INC-1 through INC-38.

19 MR. RICHEY:  Same objection.

20 MR. BARRINGER:  Same objection.

21 THE COURT:  Those exhibits will be admitted, INC-1

22 through 38.

23 BY MS. HELDMYER: 

24 Q. Okay.  We're going to look down here at the bottom.  Who

25 had signature authority on this account?
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 1 A. It appears that Martha Harris, Jo Hovind and Tanya Hovind.1 0 : 3 9 A M

 2 Q. I'm going to pull out the first one of these accounts,

 3 which is going to be dated December 30th of 2000 through

 4 January 31st of 2001.  I'll show this one to you.  This is

 5 INC-2.  It appears to have highlighting, and then there is a

 6 little adding machine tape here that says credit card deposits

 7 attached to it.  Did you attach those receipts to these

 8 statements?

 9 A. No, ma'am.

10 Q. Was it in this condition when you seized it?

11 A. Yes, ma'am.

12 Q. With the highlighting and any checkmarks, any work on here

13 that was already on there?

14 A. Yes.

15 Q. Okay.  Tell us what we're looking at here.  We're going to

16 move this out of the way.

17 A. This is an AmSouth Bank statement for CSE Enterprises

18 for -- basically for the month of January 2001.

19 Q. What are the beginning and ending balances?

20 A. The beginning balance shows $134,000, approximately, with

21 an ending balance of approximately $105,000.

22 Q. Now, this little tape that's attached, what does it say?

23 A. It shows credit card deposits.

24 Q. How much were the credit card deposits?

25 A. It appears to indicate -- I mean, I'd have to look at the
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 1 rest to see the comparison, but the bottom line tape shows1 0 : 4 1 A M

 2 $62,000, approximately, at the very bottom.

 3 Q. And that's the second page of the tape?

 4 A. Yes, ma'am.

 5 Q. Okay.  The second page of these statements shows deposits,

 6 credits and withdrawals, correct?

 7 A. Yes, ma'am.

 8 Q. And the total up on the right-hand side?

 9 A. Yes, ma'am.

10 Q. Writing check numbers and balances -- I mean, amounts for

11 the checks down at the bottom?

12 A. Yes, ma'am.

13 Q. All right.  We're going to summarize these at a later time,

14 but let me just kind of randomly pull out a couple of them and

15 take a look.  Here is INC-7, which has a tape and a blue paper

16 attached to it again.  Did you do that blue paper?

17 A. No, ma'am.

18 Q. It was on it when you got it?

19 A. Yes, ma'am.

20 Q. Beginning and ending balance here?

21 A. Beginning balance of 109,000, approximately, and ending

22 balance of 75,000.

23 Q. And the last one in this particular exhibit, INC-37, this

24 is for a period of time what?

25 A. From November 29, 2003 through December 31st, 2003.



Schneider - Direct     94

 1 Q. Beginning and ending balances?1 0 : 4 3 A M

 2 A. Beginning balance showing $119,000, approximately, with an

 3 ending balance of approximately $130,000.

 4 Q. And deposits and credits here, merchant bank card or bank

 5 CD, all of that, Discover, what are those?

 6 A. These are pretty much deposits or withdrawals, depending on

 7 the transaction, that are dealing with the credit card merchant

 8 account that CSE had.  Most businesses have this.  So that way

 9 the bank can directly deposit your money that people charge on

10 credit cards, or if there is a correction to withdraw it from

11 your account.

12 Q. I think I misspoke.  I think I said that INC-37 was the

13 last one.  INC-38 is actually the last one.  And that is

14 January '04 bank statement with an ending balance of?

15 A. $131,000, approximately.

16 Q. You indicated -- did you indicate that there was another

17 bank account for personal expenses?

18 A. There was another account listed in their personal name

19 that appeared to have both business and personal use out of it.

20 It was a mixture.

21 Q. Could you tell from your examination what funded that

22 account?

23 A. For the most part, it came from checks from third parties

24 written to Kent Hovind or CSE.  Some of them listed at the

25 bottom that they were for the purchase of DVDs or videos.  And
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 2 their name on it.

 3 Q. Did you find during the course of your search, inventories

 4 of every -- all the property that was owned by Mr. and Mrs.

 5 Hovind?

 6 A. Yes, ma'am, we did.

 7 Q. Let me show you what's been marked for identification

 8 purposes as INC-198.  This page and that.  Do you recognize it?

 9 A. Yes, ma'am, I do.

10 Q. Is that something that you obtained by way of search

11 warrant?

12 A. Yes, ma'am.

13 Q. Where was it found?

14 A. In the file cabinet, first drawer near the desk of Jo

15 Hovind.

16 Q. Does that appear to be a home inventory?

17 A. Yes, ma'am.

18 Q. And then I'm going to show you also 199, INC-199.  Do you

19 recognize that?

20 A. Yes, ma'am.

21 Q. Does that appear to be a commercial inventory?

22 A. Yes, ma'am.

23 Q. Did you seize that pursuant to the search warrant?

24 A. Yes, ma'am.

25 MS. HELDMYER:  The United States would offer INC-198
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 2 THE COURT:  Any objection?

 3 MR. RICHEY:  As to relevance, Your Honor.

 4 THE COURT:  Mr. Barringer.

 5 MR. BARRINGER:  I agree, Your Honor, as to relevance.

 6 THE COURT:  Overruled.  Give me the numbers again,

 7 please.

 8 MS. HELDMYER:  Yes.  INC-198 is the home inventory.

 9 INC-199 is the commercial inventory.

10 THE COURT:  All right.  Those will be admitted.

11 BY MS. HELDMYER: 

12 Q. We're looking at the -- what's been marked inventory by

13 home location.  It came in a manila folder.  Is that something

14 that you created or is that something that you seized?

15 A. That was seized.

16 Q. As part of the exhibit?

17 A. Yes, ma'am.

18 Q. And then there is an inventory summary?

19 A. Yes, ma'am.

20 Q. What does that -- what does the inventory summary say?

21 A. It indicates duplication equipment, $60,000; production of

22 $93,000; commercial buildings of $178,000 in value, and then a

23 home of $123,000 in value.

24 Q. For a total inventory of?

25 A. Of $456,000, approximately.
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 2 A. As of February 13th, 2001.

 3 Q. Okay.  This says inventory by home location, and the first

 4 column is location, and then description, make, model, model

 5 number, serial, quantity and value.

 6 A. Yes, ma'am.

 7 Q. We've got different buildings that we're talking about here

 8 that -- the first one, let's just look at the first and see if

 9 I can get that cleared up.  That's a little better.  Just kind

10 of give us an idea of what we're looking at.

11 A. That indicates a location of a back porch with a

12 description of items that are found there, a weightlifting

13 bench, two-person spa, and an inversion tape, showing the total

14 value -- the value of each and the total value for all three

15 showing as $2700.

16 Q. Okay.  And the next column is Eric's room, correct?

17 A. Yes, ma'am.

18 Q. This is a 12-page document, and I'm going to skip to the

19 last page where it indicates a grand total of what?

20 A. $123,426.

21 Q. INC-199, inventory by commercial location.  Just look at

22 the beginning and tell us what we're seeing here.  Becky's

23 office?

24 A. Yes, ma'am, and a similar type setup listing out the

25 equipment and the values assigned to each.
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 1 Q. This is considerably longer.  This is a 35-page document.1 0 : 4 9 A M

 2 Just some sampling here.  We've got -- on page 17, we've got a

 3 listing of Martha's office; is that correct?

 4 A. Yes, ma'am.

 5 Q. And what's the total in Martha's office?

 6 A. $6,375.

 7 Q. The last page of this document, page 35, has a grand total

 8 of how much?

 9 A. $178,663.

10 Q. Did you see documents that indicated approximately how

11 much -- how much product was sold by CSE?

12 A. Yes, ma'am.

13 Q. Let me show you what's been marked for identification

14 purposes as INC-197.  This is a 12-page document.  Do you see

15 that?

16 A. Yes, ma'am.

17 Q. Did you see -- did you seize that in the warrant?

18 A. Yes, ma'am.

19 Q. Where was it located?

20 A. That was located in the bookstore Ark, the Noah's Ark

21 bookstore.

22 MS. HELDMYER:  The United States would offer INC-197

23 into evidence.

24 MR. BARRINGER:  We have the same objection as to

25 relevance, Your Honor.
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 1 MR. RICHEY:  Same objection, Your Honor.1 0 : 5 1 A M

 2 THE COURT:  Overruled.  197.  These will be admitted.

 3 These are from the bookstore?

 4 THE WITNESS:  Yes, ma'am.

 5 THE COURT:  All right.  You can publish.

 6 BY MS. HELDMYER: 

 7 Q. We're looking at a document labeled "Sales by product," and

 8 it says what, for orders what?

 9 A. For orders basically for the year 2003.

10 Q. Do you recognize the names of these products in this column

11 right here?

12 A. Yes, ma'am.

13 Q. What are they?

14 A. These are the different individual parts as you see here

15 listed individually of the seminar that was created and

16 marketed by Kent Hovind.  And then at the bottom, you can see

17 them being sold by sets, same type of situation, but these are

18 all the creation videos or DVDs that were sold.

19 Q. This is a 12-page document.  Let me skip to page 6.  Do you

20 see down here at the bottom, some names of some literature that

21 we've seen before?

22 A. Yes, ma'am.  It was the same books listed in the catalog

23 under the "New World Order" title.

24 Q. On page 7, read that one for me, please.  Let me move it

25 over for you.
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 1 A. Yes, ma'am.  Evolution and New World Order book package.1 0 : 5 2 A M

 2 Q. How many were sold?

 3 A. It shows 55, totaling $3,679.

 4 Q. Let's go to the last page, page 12, for the grand total.

 5 How much was sold in 2003?

 6 A. A little bit over $1.6 million.

 7 Q. How many units?

 8 A. Over 138,000.

 9 Q. Did you see where other charts were created.  I know we

10 talked about some charts last week.  Did you see any other

11 charts that talks about income for CSE, for the business?

12 A. Yes, ma'am, quite a few.

13 Q. Let me show you what's been marked for identification

14 purposes as Government's Exhibit INC-193.  Do you recognize

15 that?

16 A. Yes, ma'am, I do.

17 Q. And there is other pages to that.  Is that something that

18 you seized during the search warrant?

19 A. Yes, ma'am, it is.

20 Q. Where did you find it?

21 A. This was also in the desk area inside the bookstore Ark.

22 Q. And let me show you INC-195.  Same question.

23 A. Yes, ma'am.  However, these were actually found in the desk

24 of Martha Harris in the main office area.

25 Q. INC-196.  Same question.
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 1 A. We seized these as well.  Now, these were found in the1 0 : 5 4 A M

 2 first place in the bookstore office area.

 3 MS. HELDMYER:  The United States would offer

 4 Government's Exhibits 193, 195 and 196 into evidence.

 5 THE COURT:  Any objection?

 6 MR. BARRINGER:  Yes, again, as to relevance, Your

 7 Honor.

 8 THE COURT:  Mr. Richey.

 9 MR. RICHEY:  Yes, Your Honor, same objection.

10 THE COURT:  Overruled.  193, 195 and 196 will be

11 admitted.

12 BY MS. HELDMYER: 

13 Q. Okay.  We're looking at INC-193, it says total deposits for

14 2003.  What does this indicate?

15 A. It appears to be a bar graph indicating by month the total

16 deposits made for 2003.

17 Q. In case these numbers are hard to read, would you read a

18 couple of these numbers off.

19 A. Sure.  January shows approximately $182,000 in deposits.

20 February, approximately 131,000.  March, approximately 170,000.

21 April, approximately 139,000.  May, 148,000.  June, 163,000.

22 July, 91,000.  August, 142,000.  September 206,000.  October,

23 175,000.  And November showing approximately 119,000.

24 Q. The next page of that exhibit says total payroll?

25 A. Yes, ma'am.
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 1 Q. This is for the year -- years what?  Between what and what?1 0 : 5 6 A M

 2 A. From 1999 through 2003.

 3 Q. What are these payrolls, approximately?

 4 A. For '99, it shows approximately 169,000.  For 2000, it

 5 shows 428,000.  For 2001, almost 480,000.  For 2002,

 6 approximately 591,000.  And for 2003, approximately 561,000.

 7 Q. The next page says payroll for 2003.  It seems to be broken

 8 down in months?

 9 A. Yes, ma'am.

10 Q. And in case these numbers are hard to read, just pick a

11 couple at random and read those.

12 A. Okay.  Well, January it shows approximately $56,000.  April

13 is 33,000, approximately.  July is up to 66,000.  And September

14 is 52,000.

15 Q. Okay.  Total ending balance of 2003 is the next chart in

16 this exhibit, and that appears to be a breakdown for months.

17 And do you know what ending balance it is?

18 A. I believe that to be the ending bank balances as they had

19 available.

20 Q. Okay.  And just, roughly, what are we looking at?

21 A. Well, in January, $93,000.  A high in May of $147,000.  A

22 low in October of a little bit over $8,000.

23 Q. Total deposits for 2002, 2003?

24 A. Yes, ma'am.

25 Q. Are what?
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 1 A. It shows, 2002 totaling a little bit over 1.8 million.  And1 0 : 5 8 A M

 2 2003, A little bit over 1.6 million.

 3 Q. INC-195, you indicate it was in Martha Harris' desk; is

 4 that correct?

 5 A. Yes, ma'am.

 6 Q. Total deposits for CSE; is that correct?

 7 A. Yes, ma'am.

 8 Q. Okay.  We start in what year?

 9 A. 1996.

10 Q. Up to?

11 A. 2001.

12 Q. And these numbers are a little easier to read.  Just read

13 the beginning and the end.

14 A. All right.  It goes from the early -- from 1996 of $37,000

15 to 2001, ending with that year total deposits of over

16 1.6 million.

17 Q. The second page of that exhibit, telephone for CSE, which

18 is approximately what?

19 A. Starting out early about $1400 in expenses in '96, going up

20 to 2001, approximately $14,000.

21 Q. INC-196?

22 A. Yes, ma'am.

23 Q. It has figures with regard to meetings.  What are meetings?

24 A. Those, I believe, are the on-the-road speaking engagements

25 where Kent Hovind travels and speaks to different groups.
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 1 Q. This is for what time period?1 0 : 5 9 A M

 2 A. For 2003.

 3 Q. Broken down by?

 4 A. Broken down by month, and within each month they show the

 5 sales, the offering that they received given to them, and the

 6 workers -- it shows up there right above workers less, they

 7 subtract out the cost of the workers for each one of the

 8 months.

 9 Q. What is our grand total here?

10 A. $310,000, approximately.

11 Q. The second page of this is what, another breakdown?

12 A. Yes, ma'am.  This appears to be subtotaling each one of

13 those categories, showing that total sales for 2003 from the

14 meetings were just about 240,000, with the offerings about

15 $79,000, and shows the cost of workers at approximately $8200.

16 Q. Let me show you what's been marked for identification

17 purposes as INC-194, which is -- do you see that series?  Are

18 you familiar with these documents?

19 A. Yes, ma'am.

20 Q. What are they?

21 A. These are documents -- charts that were found during the

22 search warrant.  They were found in the desk of Jo Hovind in

23 one of the four-drawer file cabinets right there.

24 MS. HELDMYER:  The United States would offer INC-194

25 into evidence.
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 1 THE COURT:  Counsel, please approach just a moment.1 1 : 0 1 A M

 2 (At the bench:

 3 THE COURT:  What is the relevance of the utilities?

 4 MS. HELDMYER:  Your Honor, the relevance basically is

 5 to show that there was expenses.  I mean, this is basically for

 6 their benefit to show that there were expenses of the money,

 7 the total dollars that we're showing they had available to them

 8 is relevantly offset by some expenditures.  I don't have any

 9 problem taking those out, but I would think that would give the

10 jury a skewed version of how much money they had available to

11 them.  And these are charts that they prepared to show how much

12 money they had available, and it also -- this is my last group

13 of these charts, Your Honor.  These are particularly relevant

14 because Kent Hovind initialed all of these.

15 THE COURT:  All right.  Do you have any objection to

16 the expenses being --

17 MR. RICHEY:  Just object to the relevance.

18 THE COURT:  Given that the others have come in, I'm

19 going to allow this one.  And this is the last series?

20 MS. HELDMYER:  This is it, Your Honor.  And I'm not

21 going to be spending a whole lot of time on these.

22 THE COURT:  All right.

23 MS. HELDMYER:  Thank you.

24 (Bench conference concluded.)

25 MS. HELDMYER:  We'd offer INC-194, Your Honor.
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 1 THE COURT:  I couldn't remember if it was 193 or 194.1 1 : 0 3 A M

 2 194 will be admitted.

 3 MS. HELDMYER:  Thank you, Your Honor.

 4 BY MS. HELDMYER: 

 5 Q. All right.  Special Agent Schneider, very quickly, this

 6 is -- the first document here has a sticky on it that says,

 7 "Kent, please initial that you saw these.  Thanks, Jo."  Is

 8 that a sticky that was on this document when you found it?

 9 A. Yes, ma'am.  It was part of a file that indicated it was

10 for Kent.

11 Q. And this one shows what, just generally?

12 A. Total utilities.

13 Q. We've got a series of these, which I'm not going to spend

14 much time on.  Up in the corner here, that shows what?

15 A. That appears to be the initials K.H. with a date of

16 7/11/02.

17 Q. We have more records of expenditures in here; is that

18 correct?

19 A. Yes, ma'am.

20 Q. Gas, telephone, ECUA, those kind of records, correct?

21 A. Yes, ma'am.

22 Q. Electric.

23 Now, at some point in time, Special Agent Schneider, have

24 you had the opportunity to amass basically in one location all

25 the property records, all of the property acquisitions that the
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 1 public records indicate were obtained or purchased by the1 1 : 0 5 A M

 2 Hovinds, either Kent Hovind or Jo Hovind, or CSE?

 3 A. Yes, ma'am.

 4 Q. And how did you go about preparing that -- that group of

 5 documents?

 6 A. It was primarily through a combination of -- you can tell

 7 the kind of search warrant or things that we were able to

 8 identify that had relevance to purchase of the property, but

 9 primarily that led us to the county records where we pulled

10 pretty much anything that appeared to indicate that they were

11 transferring or purchasing property in their name or the names

12 of any of their businesses.

13 Q. In this particular exhibit to show the property purchases

14 by these entities, did you obtain only records that came from

15 the public records of the respective clerk's office?

16 A. Yes, ma'am, in that consolidation, yes.

17 Q. And did that conform with information that you received

18 pursuant to the search warrant, for example, document purchase,

19 record purchases, mortgage statements, et cetera, that you

20 seized in the search warrant?

21 A. Yes.

22 Q. And is this the particular document, the notebook that you

23 put together, INC-246, with the property records summary in it?

24 A. Yes, ma'am, that's it.

25 MS. HELDMYER:  We would offer INC-246 into evidence,
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 1 Your Honor.1 1 : 0 6 A M

 2 THE COURT:  Any objection?  

 3 MR. BARRINGER:  Yes, as to relevance, Your Honor.

 4 THE COURT:  Mr. Richey?

 5 MR. RICHEY:  The same, Your Honor.

 6 THE COURT:  All right.  Overruled.  INC-246 will be

 7 admitted.

 8 BY MS. HELDMYER: 

 9 Q. Let me just give the jury a quick look and idea of what

10 kind of information is in here.  I'm going to start with tab A.

11 A. Yes, ma'am.

12 Q. And show you what you've put in tab A.  And you can explain

13 to us how you organized this particular notebook.

14 A. Okay.  This right here is just nothing but -- this is a

15 printout from the property appraiser's office indicating the

16 current name.  And this is just the current one of who is

17 currently the owner of record as far as the property

18 appraiser's office goes.  And this down here at the bottom

19 gives some indication as to the sales date of the tract, that

20 some of the other records that are behind here may -- it may

21 contain.

22 So pretty much this right here shows a total value of the

23 property as assessed by the property appraiser's office.  So

24 this first document is just sort of a header, and I believe at

25 the very bottom of the document, this is -- when you slide it
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 1 down just a little bit, it will tend to show the address at1 1 : 0 8 A M

 2 which this tab contains of the records of that property.

 3 Q. The second document within this tab A of the notebook is

 4 what?

 5 A. This one right here is a warranty deed.  And what we try to

 6 assemble in this is in order that they occurred.  So this would

 7 have been the first purchase of this piece of property.  It

 8 shows it was purchased from Darlene Porter.  It was purchased

 9 by Kent E. Hovind and Jo Delia Hovind.  And down -- and pretty

10 much this right here is the initial warranty deed for the

11 purchase of that piece of property.

12 Q. And then the third document within that tab, tab A, a

13 quitclaim deed?

14 A. Right.  And this one right here indicates that at a later

15 date in August of 2004, there was a quitclaim deed on this

16 piece of property where it shows Faith Baptist Fellowship, Kent

17 and Jo, all quitclaimed it to a corporation sole, which is

18 basically this ministerial --

19 MR. RICHEY:  Objection, Your Honor, speculation.

20 THE COURT:  Sustained.

21 THE WITNESS:  This 5720 North Palafox Trust, which it

22 shows is a ministerial property trust, and it's part of a

23 corporation sole.

24 BY MS. HELDMYER:  

25 Q. So in each of these tabs, what do we have here?  Do we have
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 1 one piece of property represented in each one of these tabs?1 1 : 0 9 A M

 2 A. Yes, ma'am.

 3 Q. Okay.  So what can you tell us about this property that

 4 they first acquired from Darlene Porter?

 5 A. Well, I can tell you that, like with several other pieces

 6 of property, this piece of property in particular, they first

 7 bought this one in their name, and then they took that property

 8 and later on transferred it to Faith Baptist Fellowship.  And

 9 then that property was later, in 2004, transferred from Faith

10 Baptist Fellowship to this ministerial trust as part of a

11 corporation sole sometime after the investigation started.

12 Q. The second property -- we're just going to summarize some

13 of these at this point now, Special Agent Schneider.  This is

14 tab B.  This is what piece of property?

15 A. If you could lower it just a little bit, I will -- that's

16 the 400 block of Cummings Road.

17 Q. And it was purchased or owned by?

18 A. It shows right now the -- basically the director of

19 Ecclesiastical Enterprises.  This is one of the corporate sole

20 entities, that they put this specific piece of property into a

21 separate trust.

22 Q. This is tab C?

23 A. Yes, ma'am.

24 Q. What is this?

25 A. This is for the 5800 block of North Old Palafox Road.
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 1 This -- again, this is another one that's currently owned in1 1 : 1 1 A M

 2 its own separate trust they placed it in.  And this is a piece

 3 of property that is just right next to where Darlene Porter's

 4 property is.

 5 Q. Tab D?

 6 A. Yes, ma'am.  This is for the purchase of their residence,

 7 the 29 Cummings Road address.

 8 Q. And who is it in the name of?

 9 A. This is currently now has its own trust as well for the 29

10 Cummings Road underneath the corporation sole.

11 Q. This is tab E?

12 A. Yes, ma'am.

13 Q. What is that?

14 A. This is the 21 Cummings Road trust.  Now, this was a little

15 bit different.  This was originally purchased as a larger piece

16 of land, but this remaining legal description has to do with

17 just 21 Cummings Road, which it now has its own trust as well.

18 Q. When were all these trusts formed?

19 A. All these trusts were formed in August of 2004, about four

20 months after we conducted the search warrants.

21 Q. Tab F?

22 A. This one is for a piece of property at 100 Cummings Road,

23 showing that the Creation Science Evangelism Foundation is the

24 current owner.

25 Q. Tab G?
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 1 A. That's for 23 Cummings Road.  Now, this shows Eric Hovind1 1 : 1 3 A M

 2 as the current owner of that address.

 3 Q. Is that the property that you know to have Eric Hovind's

 4 house on it?

 5 A. Yes, it is.

 6 Q. I believe you testified last week about your questioning of

 7 Mrs. Hovind as to where the money came from?

 8 A. Yes, ma'am.

 9 Q. Would you remind us what she said?

10 A. She had told me that they -- that she and her husband had

11 loaned $50,000 to Eric to construct the house.

12 Q. What about the land?

13 A. That -- I'm not recalling specifically now if she told me

14 that she -- that they gave the land to him, but I know from

15 property records that the land was deeded by Kent Hovind over

16 to his son as part of that 21 Cummings parcel that I first

17 mentioned a minute ago, that it was deeded from him to his son

18 Eric.

19 Q. Let me go to tab I.  What is that?

20 A. This is the 100 Cummings Road -- 138 Cummings Road that

21 indicates that the current owner is listed as Marlissa Jewell.

22 Q. Tab J?

23 A. This is another parcel of land purchased by Marlissa

24 Jewell.  I can't see the bottom of that, but I believe this to

25 be        8 Oleander.  Yes, 8 Oleander Drive.  That street that
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 1 backs up to the Cummings Road street.1 1 : 1 5 A M

 2 Q. This is tab K.  What is that?

 3 A. This is the document obtained -- this is the one that was

 4 obtained from the search warrant.  I believe that has to do

 5 with the purchase of 116 Cummings from Margaret Riego.

 6 Q. And tab L?

 7 A. This is another quitclaim deed where Kent and Jo Hovind

 8 were transferring property to CSE Enterprises.

 9 Q. Which property?

10 A. The legal description is on the next page, I believe.  And,

11 again, this is the piece of property that we believe was

12 subdivided, but it was hard to tell exactly what legal street

13 address this contained.  But that's the legal address, the

14 legal description of the property.

15 Q. Did you -- were you able to obtain the value of all of this

16 property?

17 A. Yes, ma'am.

18 Q. How did you go about trying to figure out what the value of

19 all the property was?

20 A. Well, there were two ways.  The first way is that when you

21 record a deed at --

22 MR. RICHEY:  Your Honor, I'm going to object to this

23 line of questioning as to relevance.

24 THE COURT:  Sustained.

25 THE WITNESS:  Well, when you first -- 
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 1 THE COURT:  Excuse me.  Hang on.  It's sustained.1 1 : 1 6 A M

 2 BY MS. HELDMYER: 

 3 Q. Do the --

 4 MS. HELDMYER:  May I have one moment, Your Honor?

 5 THE COURT:  Yes.

 6 MS. HELDMYER:  I'll spill these all over the place if

 7 I don't put them back now.

 8 BY MS. HELDMYER: 

 9 Q. All right.  Special Agent Schneider, after -- towards the

10 end of the day when you were finished executing the search

11 warrant or near finished executing the search warrant, I

12 believe you testified a week and a half ago that Mr. Hovind was

13 there at the beginning and then he left; is that correct?

14 A. Yes, ma'am.

15 Q. Did he come back?

16 A. Yes, ma'am, he did.

17 Q. Did you have a conversation with him when he came back?

18 A. Yes, ma'am.

19 Q. Tell us about what you talked to Mr. Hovind about.

20 A. As I recall, Mr. Hovind came back.  He was in the presence

21 of his son-in-law, Paul Jewell, and his son, Kent Andrew.  And

22 he approached me and a couple of our other agents as we were

23 finishing up things.  Things were taking long that day because

24 of the computer experts copying all the computers.  And as he

25 walked up, he was talking again, again confrontational asking
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 1 you know, what was I going to take, what was the plan.  I told1 1 : 1 8 A M

 2 him hopefully we were only going to be there a little bit

 3 longer.  We were trying to do that to minimize having to take

 4 the computers.  We didn't want to have to take them. 

 5 So I reminded him -- because he started saying that he was

 6 not in charge here, and I reminded him before he talked any

 7 further of his rights, because I told him before and I reminded

 8 him again, generally that anything he said could be used

 9 against him, and I wanted to remind him that lying to a federal

10 agent was an offense in and of itself.  

11 So he continued to talk and ask questions.  So I asked

12 him -- because he inquired about the money we were taking.  I

13 asked him about the $15,000 that was found by his bedside in

14 the drawers.  I asked him specifically where was that, and he

15 goes, I don't know.  Jo put it there.  He then later said,

16 well, you'll have to ask Glen Stoll, because it's the

17 ministry's money.  So we asked him if Glen Stoll put it there,

18 and he said no.  We continued to, you know, go back and forth

19 on this a little bit.  

20 And as he's asking questions, he finally asks, what are you

21 going to do if I stop you, if I try to stop you from taking the

22 money?  He asked me, are you going to shoot me?  Are you going

23 to arrest me?  What are you going to do if I try to physically

24 stop you?  And at that point we told him that if he interfered

25 any more than he already had, he would be arrested.  And that
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 2 Q. Did you ask him any questions about Glen Stoll's

 3 participation or management of the business?

 4 A. During that back and forth, we asked him about that, and

 5 his answer was pretty much that Glen Stoll managed the

 6 business.  And that's why we asked him if Glen Stoll had any

 7 knowledge of the money, and at which time he answered again,

 8 that no, he had -- but he said -- Kent said specifically, I

 9 don't know anything about the business, I have nothing to do

10 with it, is one of the things he told us at that time.

11 Q. All right.  Did you -- were you aware at the time that

12 Mr. Hovind was broadcasting over this www.truthradio.com?

13 A. Yes, ma'am, I was.

14 Q. Did you -- were you aware of whether or not the day after

15 you served your warrant, that he was going to have a broadcast?

16 A. Well, we knew he was scheduled to have a broadcast after

17 the day.  Now, whether -- and I knew that based upon our

18 activities the day before, I knew that it might be wise to

19 listen to the broadcast.

20 Q. Did you take any steps to listen to the broadcast?

21 A. Yes, ma'am.

22 Q. Did you listen to the broadcast?

23 A. I had one of our computer investigative specialists record

24 it for me so that I could listen to it.  I listened to part of

25 it live, and then I had an ongoing recording from our computer



Schneider - Direct    117

 1 specialist.1 1 : 2 1 A M

 2 Q. Did, in fact, a recording -- was a recording made?

 3 A. Yes, ma'am, it was.

 4 Q. And did you listen to it?

 5 A. Yes, ma'am.

 6 Q. And from what you could tell, was it identical to what you

 7 had heard, the portion that you did listen to?

 8 A. Yes, ma'am.

 9 Q. Did you have the radio show made into a disk or a CD?

10 A. Yes, ma'am, I did.

11 Q. And is that disk now present in court as Government's

12 Exhibit OBS-94?

13 A. Yes, ma'am, it is.

14 MS. HELDMYER:  The United States would offer OBS-94

15 into evidence.

16 MR. RICHEY:  Your Honor, could we be heard on this at

17 sidebar?

18 THE COURT:  All right.

19 (At the bench:

20 MR. RICHEY:  Your Honor, my objection is I believe

21 that on this document it contains some of the prior -- some

22 person speaking prior to Mr. Hovind.  So my understanding is

23 the government doesn't intend to play that.  I just wanted to

24 clarify that.

25 MS. HELDMYER:  That is true, Your Honor.  The entire
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 2 something else.  We are skipping ahead and only playing the

 3 part where Jo -- or Kent Hovind is speaking.  We did that just

 4 because that was the entire tape, and the tape that we're

 5 offering does contain that.  If the Court would prefer a

 6 redacted version of that, we can have one created, but we'll

 7 not be playing the other parts of it here in court.

 8 THE COURT:  All right.  Well, this wouldn't be a tape.

 9 It's a CD that would be admitted that would be available to the

10 jury for deliberations, and between now and then we --

11 MS. HELDMYER:  We can redact it between now and the

12 time they deliberate.

13 MR. RICHEY:  Also, I just wanted to clarify, counsel

14 said that they would be playing portions, skipping over

15 commercials and things like that.  I just want to clarify, are

16 you going to play the whole time Mr. Hovind was speaking?

17 MS. HELDMYER:  We intend to play all of Mr. Hovind

18 speaking.  We're just going to skip over the commercials and

19 the beginning part and the little bit at the end.  Actually,

20 there is a part at the end where he's actually answering a

21 creation -- a call on creation rather than on taxes.  We didn't

22 intend to that play that, just the part where Hovind is

23 speaking about the raid and taxes and government.

24 THE COURT:  All right.  This is something we should

25 have discussed on a break, Mr. Richey.  But it sounds like
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 2 concerns about.

 3 MR. RICHEY:  Right.  My main concern was the portion

 4 that was not applicable to this, someone else speaking, as long

 5 as that's redacted.

 6 THE COURT:  Ms. Heldmyer, you said this is 45 minutes

 7 or so?

 8 MS. HELDMYER:  Approximately.

 9 THE COURT:  I have something else.  I need to break at

10 noon.  I hate to break in the middle of the tape.

11 MS. HELDMYER:  I actually could go on to finish up

12 some other things, and we could save the tape until after

13 lunch, if you prefer.  I think I can fill up.

14 THE COURT:  That's an hour that you -- it's 11:20.

15 MS. HELDMYER:  I could probably fill it up.  I'll come

16 close to filling it up with other things, and then we'll play

17 the tape after lunch.

18 THE COURT:  That would be my preference.  If that's

19 okay with everyone else.  Okay.  Then that's what we'll do.

20 MS. HELDMYER:  Can the Court go ahead and admit the

21 tape, and we'll play it later.

22 THE COURT:  What was the number?

23 MS. HELDMYER:  OBS-94.

24 THE COURT:  Okay.  We'll do that.

25 MS. HELDMYER:  Thank you.
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 2 THE COURT:  OBS-94, which is the CD of the radio show

 3 will be admitted.

 4 Ladies and gentlemen, the government is not going to

 5 play that CD for you until after lunch.  I need to break for

 6 lunch today at noon, and because of the length of the CD, I

 7 don't want to break in the middle of the CD.  So Ms. Heldmyer

 8 is going to proceed with some other matters.  We'll break for

 9 lunch at noon and start with the CD right after lunch.

10 Go ahead.

11 MS. HELDMYER:  Thank you, Your Honor.  Let me have

12 just one second here to get reorganized.

13 BY MS. HELDMYER: 

14 Q. All right.  Special Agent Schneider, after you served the

15 search warrant, did you learn of some litigation that

16 Mr. Hovind had begun with regard to your execution of the

17 warrant?

18 A. Yes, ma'am.

19 Q. Tell us about the litigation.

20 A. Well, what I recall, first of all, is that immediately

21 after the search warrant, he filed what was titled a criminal

22 complaint against myself and other agents.  I had first seen a

23 copy of this and then found that the entire thing had gotten

24 filed.  I never got a copy directly.  I found a copy through

25 the court records, is how I first became aware of it.  And this
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 2 several of the other agents involved, the sheriff's office, the

 3 sheriff.  I believe it listed out several other people

 4 including some judges, as well as I believe your office.  And

 5 at the bottom -- I mean, it listed out lots of civil rights

 6 violations that they accused us of doing.

 7 Q. Okay.  Before you go on --

 8 MS. HELDMYER:  We have certified copies of official

 9 court records, Your Honor, labeled OBS-74A, 74B, 74C and 74D.

10 They are all certified records of this court, and we would

11 offer them at this time.

12 THE COURT:  Any objection?

13 MR. RICHEY:  No, Your Honor.

14 MR. BARRINGER:  No, Your Honor.

15 THE COURT:  Those will be admitted.

16 BY MS. HELDMYER: 

17 Q. OBS-74A, Special Agent Schneider, I believe is the document

18 that you were referring to; is that correct?

19 A. Yes, ma'am.  Yes.

20 Q. Petition for redress of grievances filed where?

21 A. This was filed -- I can tell by the case number that it was

22 filed here at this building.  And right below it shows what was

23 filed, a criminal complaint and affidavit and brief of

24 information.

25 Q. Versus you and several other individuals?
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 2 Q. Including me?

 3 A. Yes, ma'am.

 4 Q. All right.  "The above-named defendants are charged with

 5 crimes in violation," would you please read that for me.

 6 A. Yes, ma'am.  "The above-named defendants are charged with

 7 crimes in violation of the U.S. Constitution to which at least

 8 one of them have pledged to support and defend by the

 9 undersigned affiant, who states as follows."

10 Q. Then what is he referring to here?  Well, just go ahead and

11 read it.

12 A. Okay.  Well, basically, I guess, to summarize, it says, "On

13 or about July 22, 2002 and through the ongoing date, in or

14 around Pensacola, the above-named defendants did unlawfully

15 conspire to injure, oppress, threaten, intimidate and otherwise

16 act under color of law by willfully subjecting the above-named

17 victim to false arrest, false imprisonment, excessive use of

18 force, malicious prosecution, maliciously clouding title, theft

19 of property, mail fraud, threats by mail, and other wrongs as

20 specified in the attached affidavit."

21 Q. The second page of this says -- just read the words in

22 capital letters up here for me, please.

23 A. It says, "The following U.S. Constitutional precepts have

24 been simplified and coded as shown in this box."

25 Q. And then there is a series of what's called basic rights,
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 2 A. Yes, ma'am.

 3 Q. Okay.  And 32 and 35 are circled as well?

 4 A. Yes, ma'am.

 5 Q. The second page, third page the same thing?

 6 A. Yes, ma'am.  Various numbers are circled, indicating the

 7 claims of the different rights that were violated.

 8 Q. The fourth page is -- read the dollar amounts there, the

 9 ledger of obligation.

10 A. Yes, ma'am.  It shows that there were 56 different counts

11 circled, $10,000 of commercial value for each account, totaling

12 $560,000, times the 20 conspirators involved.  So they are

13 claiming, both jointly and severally, $11.2 million in damages.

14 Q. September 1st, 2004, signed by?

15 A. Signed by Kent Hovind as the complainant and -- yes, ma'am.

16 Q. And there is an affidavit of Mr. Hovind attached?

17 A. Yes, ma'am.

18 Q. And 74B, which is part of the same case, let's take a look

19 and make sure the numbers match up, 3:04cv349, 3:04cv349.  What

20 is this?

21 A. This is a request to proceed in forma pauperis filed by

22 Kent Hovind requesting that the fees or security -- I guess

23 bonds fee be waived.

24 Q. Would you just read that there?

25 A. Yes, ma'am.  "I, Kent E. Hovind, ex rel party in the
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 2 above-entitled action.  I am unable to make full prepayment of

 3 fees or to give security, therefore, and it is my belief that I

 4 am entitled to relief.  I have not divested myself of any

 5 property, monies, or any items of value for the purpose of

 6 avoiding payment of said fees."

 7 Q. The second page -- was this document filed in federal

 8 court, by the way?

 9 A. Yes, ma'am.

10 Q. Okay.  We have got a series of questions to be answered.

11 And look down here, and No. 6 is the first question that's

12 actually answered.  So go ahead and read question 6 for me.

13 A. Yes, ma'am.  It says, "Have you received any money from the

14 any of the following sources within the past 12 months?"  And,

15 A, shows, business, profession or self-employment.  Checked no.

16 B, the payments from rent, interest or dividends.  Checked no.

17 C, pensions, annuities, or life insurance payments.  Checked,

18 no.  D, the disability or worker's compensation payments.

19 Checked no.  E shows gifts, inheritances or any other sources.

20 And he has checked no.

21 Q. And 7?

22 A. Seven, "Do you have any money in a checking or savings

23 account?"  And that's checked no.

24 Q. Eight?

25 A. "Do you own any real estate, stocks, bonds, notes,
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 2 ordinary household furnishings and clothing?"  And that's

 3 checked no.

 4 Q. And then the last question, "List the persons."

 5 A. "List the persons who are dependent upon you for support,

 6 state your relationship to those persons and indicate how much

 7 you contribute toward their support."  And he puts no.

 8 Q. 74C, it is a document filed in the same case, correct?

 9 A. Yes, ma'am.

10 Q. And it's an order, report and recommendation.  Skip to the

11 end and see who signs this.  United States Magistrate Judge

12 Elizabeth Timothy, correct?

13 A. Yes, ma'am.

14 Q. And read that paragraph for me, please.

15 A. "Initially, the Court notes that plaintiff's affidavit in

16 support of his request to proceed in forma pauperis is

17 incomplete.  Specifically, plaintiff failed to indicate whether

18 he is presently employed and, if so, the amount of his salary

19 and wages -- or wages.  However, because this lawsuit is

20 frivolous and subject to dismissal, the Court concludes that

21 the interest of judicial economy warrants granting plaintiff's

22 motion to proceed in forma pauperis for the limited purpose of

23 dismissal of this action."

24 Q. Would you read the last line on this first page, please.

25 A. "Upon review of the complaint, this Court concludes that
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 2 Q. And the magistrate recommended what?

 3 A. That this cause be dismissed with prejudice.

 4 Q. Let me show you OBS-74D, which is the order from the

 5 District Court.

 6 A. Yes, ma'am.

 7 Q. What did the judge do in his order?

 8 A. Well, he basically adopted and incorporated the magistrate

 9 judge's report and dismissed with prejudice, this action.

10 Q. During the pendency of this -- let me back up.  This order

11 was entered on what day?

12 A. This order was entered the 16th day of November 2004.

13 Q. The petition was originally filed on what day?

14 A. This document shows 10/8/2004, but there is a September

15 stamp as well at the bottom.

16 Q. September --

17 A. September 4 of -- September 8, 2004.  It looks like it was

18 attempted to be filed twice.

19 Q. So approximately two months it was pending?

20 A. Yes, ma'am.

21 Q. What effect, if any, did this lawsuit have upon your

22 investigation of Mr. Hovind's case?

23 A. Well, again, this became a safety issue.  What we had filed

24 in court at the bottom of the pages listed out that anybody who

25 had a copy of this had the same protections and rights of any
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 2 of us.  So basically, we didn't know whose hands this had

 3 fallen into besides being put in federal court.  So from that

 4 point, I mean, we had issues that we had to address with our

 5 own internal affairs individuals.  We had to process this as

 6 well as everything else through our legal counsel.  So for the

 7 most part in 2004, we were having to spend a lot of time

 8 dealing with this issue.

 9 Q. Were you also -- did you also get correspondence from

10 Mr. Hovind during this period of time?

11 A. Yes, ma'am.

12 Q. Let me show you what's been marked for identification

13 purposes as Government's Exhibit OBS-42.  Do you see that?

14 A. Yes, ma'am, I do.

15 Q. Is that a piece of correspondence that you received from

16 Kent Hovind?

17 A. Yes, ma'am, it is.

18 Q. On March 10th of 2005?

19 A. Yes, ma'am.

20 MS. HELDMYER:  We would offer OBS-42, Your Honor.

21 THE COURT:  Any objection?  

22 MR. RICHEY:  No, Your Honor.

23 MR. BARRINGER:  No, Your Honor.

24 THE COURT:  That will be admitted, 42.

25 BY MS. HELDMYER: 
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 2 A. Yes, ma'am.

 3 Q. Would you just -- it's fairly short.  Just read where it

 4 starts "Glenda," please.

 5 A. Yes, ma'am.  "Glenda told me that you came to our ministry

 6 office today to deliver papers to Tanya Hovind."

 7 Q. Okay.  Stop for just a second.  Did you do that?

 8 A. I don't know if it's the exact date of March 10th, 2005,

 9 but around that time I recall, yes, ma'am.

10 Q. What were you doing?

11 A. I believe I was serving a grand jury subpoena or attempting

12 to serve a grand jury subpoena.

13 Q. Okay.  Go ahead.

14 A. "She's out of town for a while, so I am responding in her

15 absence.  If you have something to send to her or to say to her

16 or anyone on our ministry staff, please put it in writing.  The

17 record clearly shows that we have always responded to your

18 letters even though you never responded to ours.  Also, please

19 do not come to our ministry property or call anyone here for

20 any reason.  If you would like to meet with anyone connected

21 with this ministry, please realize that anyone here will meet

22 with you and do anything the law requires, but this letter will

23 constitute our notice that we will not meet with you or talk

24 with you without a court reporter present.  Your history of

25 blatant disregard for the law makes this an essential
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 2 Q. Now, did this letter come in to you after the Court had

 3 already dismissed his criminal complaint against you as being

 4 frivolous?

 5 A. Yes, ma'am.

 6 Q. Did you have any meetings during this period of time with

 7 Mr. Hovind?

 8 A. Post-search warrant, we had a -- we had a couple meetings.

 9 Q. For what purpose?

10 A. Well, there were a couple of different things.  A couple of

11 times he had requested information of us from the search

12 warrant.  And what we did was we arranged -- made copies of it,

13 and he came in, and we provided him with copies of the records

14 he requested.  So several of the records, several of them were

15 that.

16 One time he came by to specifically sit down and talk with

17 us within, I think, two weeks of the search warrant to discuss

18 the case, and he came in in the presence of Glen Stoll.  That

19 was another time I recall talking to him.

20 Q. What was the topic of conversation on that date?

21 A. Well, during that day --

22 MR. RICHEY:  Your Honor, could I just have a

23 clarifying on the date?

24 THE COURT:  Could you re-ask.

25 MS. HELDMYER:  I'll re-ask.
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 2 Q. Can you give us an indication of about when that occurred?

 3 A. I want to say it occurred around the end of April of 2004.

 4 So this was -- this was within a few weeks of the search

 5 warrant, I believe, that this meeting where Glen Stoll was

 6 present occurred.

 7 So the topic of the conversation was that he came in in

 8 order to discuss the search warrant and the evidence taken,

 9 basically.  He wanted to bring in Glen Stoll.  We had some

10 conversations on the phone about this.  I made it clear to him

11 that I did not see Glen Stoll as having any authority with this

12 group, that he could bring him in.  I wasn't going to not allow

13 it as long as he didn't interfere with our interview.  But I

14 also told him that I would be asking questions, and as long as

15 we agreed upon that, I would be willing to see him, and we had

16 no problem.

17 Q. What did you talk about?

18 A. Well, when he came in, he came in -- and, again, one of the

19 early things -- we talked about several topics.  I asked a lot

20 of pointed questions and didn't get a lot of direct answers

21 from anybody.  But among the topics were going over their

22 claims regarding, is CSE a church?  That was one of the items

23 that came up.  We -- specifically, we attempted to ask

24 questions to get them to answer.  We asked simple questions

25 such as, do you have a congregation?  And we were told the
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 2 people are our congregation.  We asked questions regarding, is

 3 there an order of worship?  Do you have a place of worship?  Do

 4 you have something -- do you have an educational system?  And

 5 so we asked these types of questions, and basically we got no

 6 answer or we got an answer that was not an answer to the

 7 question, that tried to sort of go around the side of it.  And

 8 this is the way most of our meeting went.  

 9 We did have a chance to ask about employees as well.  And

10 Kent -- Mr. Hovind really didn't want to answer any of those

11 questions.  He pretty much -- Glen Stoll would attempt to

12 answer them, but even when we asked direct questions of him and

13 about the relationship between him and Kent Hovind, he got

14 vague on that as well, because we asked if he was compensated

15 by Kent Hovind for any of his work, and he refused to answer.

16 So this is the way our conversation went.

17 We explained to them that what was going on.  We explained

18 to them that it was a criminal investigation.  And as I recall,

19 we even discussed some of the materials that they sent to me,

20 because at this time I was pretty upset still with the fact

21 that I was accused of causing harm to a pregnant woman by

22 serving some papers.  And I brought this up.  And in

23 response -- I even brought up a two-inch-thick booklet of tax

24 quotes and stuff that was said to me by him.  And I asked him,

25 I said, is this an example of -- what do you mean when you send
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 2 from kooks in the mail.  And so I took it to mean that what he

 3 sent me was something that he had just turned and sent that

 4 somebody else had given him, that he thought was odd, too.  

 5 And so our conversation sort of surrounded those topics.

 6 But, again, we asked about the money again as well.  And that

 7 was another thing we discussed.  And, again, there was really

 8 no answer given.  He did not claim any knowledge about that,

 9 and he continued to claim that he had no role in the business

10 operations at CSE.

11 Q. During all of this period of time, did you become aware of

12 whether or not Mr. Hovind was filing what's called Freedom of

13 Information Act requests?

14 A. Yes, ma'am.

15 Q. Quite a few of them?

16 A. Voluminous, numerous.

17 Q. And when a Freedom of Information Act is filed with the

18 IRS, what happens to it?

19 A. A Freedom of Information Act request is a legal request for

20 information that the government has to release unless it's not

21 allowed by certain exceptions.  These things are sent to our

22 Jacksonville disclosure office, which is in charge of releasing

23 any documents to outside parties that are IRS records, because

24 IRS records are very protected because of their sensitive

25 nature.  So FOIA request -- we call them FOIA for -- stating
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 2 Jacksonville office, which is in charge of preparing the

 3 documents, if they are allowed to be disseminated.

 4 Q. When these types of FOIA requests are filed, do you

 5 sometimes get notified?

 6 A. Yes, ma'am.

 7 Q. And are there sometimes some expenditure of time on your

 8 part with regard to these requests?

 9 A. Oh, yes, ma'am.

10 Q. Explain that for us.

11 A. Well, with a Freedom of Information Act request, depending

12 on what the request is made of, oftentimes it might come to our

13 attention.  If they request information that's in our general

14 system, such as in our computer system, we might not hear about

15 those.  But if they request any information from the case file,

16 from anything that we're involved in, we'll get a request from

17 our disclosure office saying that this is what's requested and

18 either provide the records -- well, they want us to provide the

19 records regardless.  

20 And once we provide the records, if there is any reason why

21 they shouldn't be disclosing them, we have to come up with an

22 explanation of -- for each type of record as to why disclosing

23 it would be against the -- or would be within one of the

24 exceptions of the FOIA office.

25 MS. HELDMYER:  Your Honor, at this time we would offer
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 2 Service that are blue covered and stamped.  We would offer

 3 OBS-83A, 83B and 83C with regard to FOIA requests filed by

 4 Mr. Hovind.

 5 THE COURT:  Any objection?

 6 MR. RICHEY:  Not based on those identifications, Your

 7 Honor.

 8 THE COURT:  All right.  Those will be admitted.

 9 BY MS. HELDMYER: 

10 Q. All right.  Special Agent Schneider, this is OBS-83C.  What

11 is it?

12 A. Well, it's the compilation of the requests as I have it --

13 quite a few requests made by Kent Hovind.

14 Q. All right.  Let me just see if I can do this with 83C, put

15 it on the screen.  This first cover, we've seen this before.

16 What are we looking at here, this blue page?

17 A. Well, this is -- this is basically your official

18 certification that -- coming out of the disclosure office

19 saying that these are official copies of IRS records or what

20 IRS received.  And as you note here, it shows the

21 correspondence between the Jacksonville as well as the Fort

22 Lauderdale disclosure offices.  Well, that was because the

23 requests were so voluminous, that it had to be shipped to

24 another disclosure officer in order to complete them, because

25 there are time requirements.  They are under time requirements



Schneider - Direct    135

 1 to respond to these requests.1 1 : 4 9 A M

 2 Q. These particular FOIA requests cover what period of time?

 3 A. It shows down at the bottom, March 18, 2002, through

 4 January 19, 2006.

 5 Q. And how many pages?

 6 A. 710 pages.

 7 Q. Here's the very first page here.  It says this is to whom

 8 from whom?

 9 A. It's to the IRS FOIA Jacksonville disclosure office.  You

10 can see that right there, Jacksonville disclosure office.  And

11 it shows right there it's from Kent Hovind.

12 Q. All right.  Now, what does that mean there?

13 A. Well, the account number shown is Kent Hovind's Social

14 Security number.  And right below that, it's asking regarding

15 the individual master file specific for '95 through 2001.

16 Individual master file, to my knowledge, is a compilation, it's

17 the record, it's the master record for an individual that the

18 IRS keeps in their computer.

19 Q. This says, "Dear Disclosure Officer," and then it has a

20 number of requests here.  What is he actually asking for?

21 A. I guess at the bottom, he's looking for an individual

22 master file, specific and not literal, is what it says.  So

23 he's asking for a printout of his individual master file.

24 Q. And the second page appears to be an affidavit?

25 A. Yes.
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 2 A. A copy of the envelope.

 3 Q. Of the envelope.  Here's a response?

 4 A. And this is the response, yes, ma'am.

 5 Q. Now, do you know whether this is the only time that

 6 Mr. Hovind asked for a copy of his individual master file by

 7 way of a FOIA request, the one we just looked at?

 8 A. I don't believe it is.  I believe there is quite a few of

 9 these FOIA requests that repeat in whole or in part other

10 requests that are made.

11 Q. Okay.  Just picking one at random here, this says received

12 April 25, 2005?

13 A. Yes, ma'am.

14 Q. Asking for an expedited --

15 A. Yes, ma'am.

16 Q. Expedited response for what?

17 A. He's asking for specific document.  Right here in 4, it

18 shows a document locator number and a transaction code as it

19 reported on his master file transcript of '97.  So he's asking

20 for a specific document.

21 Q. Let me just turn it here.  What is this that we're looking

22 at, this ID card?

23 A. It's a copy of an ID card that Kent Hovind possessed

24 created by Embassy of Heaven.  Embassy of Heaven is an

25 organization related to or linked to Glen Stoll, who runs
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 2 own identification and from my research appears to be involved

 3 in -- in creating its own documentation outside of the

 4 governmental entities.

 5 Q. Okay.  Did you also receive some type of summary from

 6 Internal Revenue in an official record regarding the work that

 7 they did in responding to all these requests?

 8 A. Yes, ma'am.

 9 Q. OBS-83A, which is another blue sealed document, is what?

10 A. It's the -- a copy of the multiple request report from this

11 computer system for Kent E. Hovind.

12 Q. Here's the first page of this.  What are we looking at?

13 A. All right.  You're looking at sort of a summary of all the

14 requests that were done.  This basically breaks it down by the

15 case number that they assign to it.  The request or whoever is

16 requesting the information is right there.

17 THE COURT:  Focus that -- excuse me.  I'm sorry.

18 Could you focus that and try to focus it a little more clearly?

19 MS. HELDMYER:  Let me zoom in and just kind of slide

20 it.

21 THE COURT:  That's better.

22 BY MS. HELDMYER: 

23 Q. Let me move it this way, so you can see the subject and --

24 okay.  Continue, please.  We have taxpayer, subject, case

25 worker, et cetera?
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 2 individual instance of a request, who the request records was

 3 made about, by whom.  It briefly summarizes the summary of what

 4 records were requested, shows initials of the person working on

 5 this, and then it shows, I believe, the day that it was closed.

 6 The date that they actually opened that item as well.

 7 Q. Do you know what some of these phrases mean, IMFOLT and

 8 BMF?

 9 A. Well, I can tell you that BMF, I believe, stands for the

10 '95 through 2001, I'm sorry, business master file.  So they are

11 looking to get information on the business master file.  This

12 IMFOLT is a code that they use inside the IRS computer system

13 to pull up certain types of taxpayer information.  Same thing

14 with the AMDISA, the A-M-D-I-S-A.  That's another IRS internal

15 code that most people would never be aware of.

16 I don't even research inside the IRS computer system.  We

17 have other people that do it.  So I don't even know what these

18 are done on a regular basis.  And then you see down here -- I

19 know what these are.  These are where they are requesting

20 personal information on myself and other agents in my office

21 regarding -- regarding us personally through our own agency.

22 Q. That occurred right after the warrant?

23 A. Yes, ma'am.

24 Q. The next page, very similar?

25 A. Yes, ma'am.  And a lot of these, again, they are individual
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 2 related to this case.

 3 Q. Okay.  Next page?

 4 A. Yes, ma'am.

 5 Q. Let me show you what's been admitted as OBS-83B, another

 6 blue covered document from the IRS.  What is this one telling

 7 us?

 8 A. Again, this is another report from the same system showing

 9 the number of hours expended just by the disclosure office in

10 responding to these.

11 Q. This report looks like this?

12 A. Yes, ma'am.

13 Q. And we've got what case number, total time and closed date?

14 A. Yes, ma'am.

15 Q. Did you have the opportunity to add up the total time that

16 was reported in this particular document?

17 A. Yes, ma'am, I did.

18 Q. And how much time was expended on Mr. Hovind's FOIA request

19 by the government?

20 A. 169 hours.

21 THE COURT:  Ms. Heldmyer, it's noon.  Are we at a

22 breaking point?

23 MS. HELDMYER:  This is a good place to break, Your

24 Honor.

25 THE COURT:  Thank you.  All right.  Ladies and
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 2 actually going to take an hour and a half today.  I have

 3 another matter I have to attend to.  We'll be in recess until

 4 1:30.  Please, don't discuss the case with anyone nor amongst

 5 yourselves during the lunch recess.  And, also, please avoid

 6 any news reports of the trial should there be any.  Also,

 7 please don't attempt to form any opinions about the merits of

 8 the case until you've heard all of the evidence, you've heard

 9 the arguments of the attorneys and, of course, you've received

10 the instructions on the law.  So I hope you have a nice lunch,

11 and we will reconvene at 1:30.

12 (Jury out.)

13 THE COURT:  You may step down, Agent Schneider.

14 Anything before we reconvene at 1:30, Mr. Barringer?

15 MR. BARRINGER:  Yes, Your Honor, and it will deal with

16 probably coming back.  I know that there are also three

17 exhibits that sort of mirror what has just been brought as to

18 Mr. Hovind that apply to Mrs. Hovind.  I object to those as to

19 relevance.  They're not 404(b).  They're no relevance as to her

20 at all, the FOIA requests as well.  And so I'm putting the

21 Court on notice that I would have that objection, and perhaps

22 we'll take it up at 1:30.

23 THE COURT:  We can talk about it a moment.  Let me

24 hear the government's position.

25 MS. HELDMYER:  Your Honor, the only reason why we
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 2 obviously to determine whether or not there were any additional

 3 FOIA requests that Mr. Hovind was responsible for.  I do not

 4 have -- at this point in time, I do not have intention of

 5 offering these in my case in chief.  If they become relevant

 6 down the road, I'll notify the Court.

 7 THE COURT:  Mr. Barringer.

 8 MR. BARRINGER:  Thank you, Your Honor.

 9 THE COURT:  Mr. Richey, anything before 1:30?

10 MR. RICHEY:  No, Your Honor.

11 THE COURT:  Ms. Heldmyer?

12 MS. HELDMYER:  No, Your Honor.

13 THE COURT:  We'll be in recess until 1:30.

14 (Recess.)

15 (Jury present.)

16 THE COURT:  Agent Schneider, I remind you that you're

17 still under oath.

18 Ms. Heldmyer, you may proceed.

19 MS. HELDMYER:  Thank you, Your Honor.

20 BY MS. HELDMYER: 

21 Q. Special Agent Schneider, we were talking before lunch break

22 about a tape recording of a Truth Radio program that occurred

23 the day after the search warrant; is that correct?

24 A. Yes, ma'am.

25 Q. Was there -- did you end up listening to that tape
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 2 A. Yes, I did.

 3 Q. Was there something about that tape recording that made you

 4 react with regard to your safety?

 5 A. Yes, ma'am.

 6 Q. Tell us generally -- we're going to listen to the tape, but

 7 tell us generally what it was that made you concerned?

 8 A. Well, during the entire tape, there is quite a bit of talk

 9 about a governmental conspiracy or the fact that the government

10 is oppressive.  And talked about the search warrant.  Well,

11 during that, Kent Hovind alluded to the fact that he knows how

12 God deals with people such as us, and if he can't change our

13 mind or our hearts, then he could deal with us as harsh as he

14 wants to, in general is what he says.  And then he related to a

15 story in the Bible that talks about some people being killed

16 for not doing right.  So we took that to be sort of a veiled

17 threat, and that he would be fine if somebody did the same

18 thing to us, and it would be God's will.

19 MS. HELDMYER:  Your Honor, at this time I'd ask

20 permission to publish OBS-94 to the jury and permission to

21 remain seated during the playing of the tape, Your Honor.

22 special Agent Evans is going to be playing the tape for me.      

23          (Government Exhibit OBS-94, a tape recording, played.) 

24 MS. HELDMYER:  Thank you, Your Honor.  May I proceed,

25 Your Honor?
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 2 MS. HELDMYER:  All right.  Thank you.

 3 BY MS. HELDMYER: 

 4 Q. Special Agent Schneider, did you take any action with

 5 regard to the -- to the -- what you classified to be a veiled

 6 threat that was on that tape?

 7 A. With this one, we discussed it with our supervisor, and

 8 there was a phone call made to our internal affairs.

 9 MR. RICHEY:  Your Honor, I'm going to object.  Can I

10 be heard on this?  Can we have a side bar?

11 THE COURT:  All right.

12 (At the bench:

13 THE COURT:  Okay.  Your Honor, under Section 7212,

14 there is two parens.  The government has made it very clear

15 that they are not pursuing under the first paren, which is a

16 threat of harm or harm to an individual, rather they have

17 chosen to charge Mr. Hovind under the second paren or prong,

18 which is to impede or instruct corruptly the due administration

19 of the Internal Revenue law.  This is going to the first prong.

20 Now, if the government intends to prove that, they have

21 specifically stated that they were not going to pursue that.

22 They are opening the door to expanding the charge and thereby

23 prejudicing unduly the jury.

24 MS. HELDMYER:  My memory, Your Honor, and I can go

25 back and check it, but I think we alleged -- we alleged this
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 2 THE COURT:  I thought so as well.  In any event, if --

 3 well, let me look.  In subsection D-58, it says making threats

 4 of harm to those investigating him.  If that impeded or

 5 otherwise obstructed the investigation, then I don't understand

 6 the objection.

 7 MR. RICHEY:  Then that opens the door to whether --

 8 that opens the door to the first prong.

 9 THE COURT:  I don't know whether it does or it

10 doesn't, but that's charged in the indictment.  All right.  We

11 can argue about that later.  You may proceed.

12 (Bench conference concluded.)

13 THE COURT:  Ms. Heldmyer, you may proceed.

14 MS. HELDMYER:  Thank you.

15 BY MS. HELDMYER: 

16 Q. Special Agent Schneider, I believe you were testifying

17 regarding the action that you took after hearing this tape

18 recording or this Truth Radio broadcast.

19 A. As I recall, it was discussed with our supervisor over at

20 our agency, and a phone call was placed to the supervisor in

21 Jacksonville over the Treasury Inspector General's Office for

22 Tax Administration.  Those are -- what used to be our internal

23 affairs people.  They investigate any threats against employees

24 or employee misconduct.  And so a phone call was made to them

25 just to make them aware.  I mean, we knew that they were upset
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 2 terms of, you know, making sure we were aware of our own

 3 personal safety activities, make sure we were aware of our

 4 surroundings.  But other than that, it was reported, and we

 5 just sort of let it go at that -- at that time.

 6 Q. Before this particular radio broadcast or Internet

 7 broadcast, were you generally aware of some sort of threat

 8 based upon the information that you already had?

 9 A. I believe that -- I was made aware that there was other

10 radio broadcasts where similar type language was being used,

11 where agents' names were being put out over the air and where

12 the same sort of general thing, that he was praying that things

13 would change, and that we would not be able to interfere.  We

14 would have to stop what we were doing.

15 Q. Now, at some point in time, did you receive -- we've gone

16 over a lot of correspondence that you received after the search

17 warrant.  Did you receive something specifically to you

18 regarding whether or not Mr. Hovind was a resident of the

19 Northern District of Florida?

20 A. Yes, ma'am, I did.

21 Q. Let me show you what's been marked for identification

22 purposes as Government's Exhibit OBS-123.  Do you recognize

23 that?

24 A. Yes, ma'am, I do.

25 Q. Is that correspondence that you received on or about
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 2 A. Yes, ma'am.

 3 MS. HELDMYER:  We would offer OBS-123 into evidence,

 4 Your Honor.

 5 THE COURT:  Any objection?

 6 MR. RICHEY:  No, Your Honor.

 7 MR. BARRINGER:  No, Your Honor.

 8 THE COURT:  123 will be admitted.

 9 BY MS. HELDMYER: 

10 Q. What is this headed?

11 A. Administrative notice of Kent Hovind, and it lists his

12 address.

13 Q. The date, August 18th of 2004?

14 A. Yes, ma'am.

15 Q. It's addressed to you.  Signed by?

16 A. By Kent Hovind.

17 Q. And it says, "Dear Special Agent Scott M. Schneider,

18 notice."  Would you read that for me, please.

19 A. Yes.  "Notice, I, Kent Hovind, is not now nor have I ever

20 been a resident of the Northern District of Florida.  I am not

21 now and never have been a citizen or resident of the

22 geographical United States, including the District of Columbia,

23 Puerto Rico, the Virgin Islands, Guam, American Samoa and the

24 Northern Marianna Islands.  If you have any proof to the

25 contrary, please send it to Kent Hovind immediately."
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 2 by August 18th, 2004 that Mr. Hovind would have been aware of

 3 that referenced the Northern District of Florida?

 4 A. Yes, ma'am.

 5 Q. What documents?

 6 A. The multiple lawsuits that he was involved with prior to --

 7 that he himself filed within the Northern District of Florida

 8 against the IRS agents prior, as well as myself.

 9 Q. And what about the search warrant that you served, would

10 that have been referencing the Northern District of Florida as

11 well?

12 A. Yes, ma'am.

13 Q. At some point in time did a grand jury convene to consider

14 evidence in this case?

15 A. Yes, ma'am.

16 Q. At some point in time, did you learn that Mr. Hovind was

17 attempting to communicate with the grand jury while it was

18 convened?

19 A. Yes, ma'am.

20 Q. Let me show you a series of documents starting with OBS-44,

21 OBS-45 and then finally OBS-47.  That's 44.  There's 45, and

22 there's 47.  Do you recognize those?

23 A. Yes, ma'am, I do.

24 Q. What are they?

25 A. These are all letters to the grand jury written by Kent



Schneider - Direct    148

 1 Hovind. 2 : 2 5 P M

 2 Q. During the time that it was convened to consider evidence

 3 against him?

 4 A. Yes, ma'am.

 5 MS. HELDMYER:  The United States would offer OBS-44,

 6 45 and 47 into evidence, Your Honor.

 7 THE COURT:  All right.  Any objection?

 8 MR. RICHEY:  Just as to relevance, Your Honor.

 9 MR. BARRINGER:  The same, Your Honor.

10 THE COURT:  It's overruled.

11 Those exhibits, excuse me, are admitted, 44, 45 and

12 47.

13 MS. HELDMYER:  Thank you, Your Honor.

14 BY MS. HELDMYER: 

15 Q. Let me show you the first one, Special Agent Schneider.

16 This is OBS-44.  And I'm going to show you the top of that.

17 What does it say at the top?

18 A. "Affidavit of Dr. Kent E. Hovind for the grand jury

19 No. 011581."

20 Q. What is the date?

21 A. May 16, 2005.

22 Q. And it's sent to the district courthouse here, correct?

23 A. Yes, ma'am.

24 Q. To whom?

25 A. To the attention of the foreman of the grand jury.
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 2 A. To yourself.

 3 Q. Regarding?

 4 A. The grand jury investigation of Creation Science

 5 Evangelism, Faith Baptist Fellowship, Dinosaur Adventure Land

 6 and Dr. Kent E. Hovind.

 7 Q. Okay.  Would you please read -- let me see if I can get

 8 that focused a little better -- the first paragraph, please.

 9 A. "It has come to my attention your jury has been convened

10 for the purpose of investigating the possibility of tax evasion

11 by the above named.  This affidavit is my affirmed solemn

12 testimony and is offered as evidence for you to consider in

13 your investigation.  Every lawyer I have consulted informs me

14 that ministers and churches are not liable for income taxes.

15 The IRS has formally acknowledged this in their rulings and

16 codes and by congressional mandate and multiple court

17 decisions.  Despite my numerous written inquiries, the IRS

18 refuses to identify or define any tax that they say we may owe.

19 Instead the IRS continues to use its power in an attempt to

20 shut down our church ministry."

21 Q. Okay.  I want you to read that paragraph right there,

22 please.

23 A. "I do not see the IRS trying to accuse the Catholic church,

24 the Lutheran church or the Jewish synagogue of being for-profit

25 businesses merely because they are well organized and well run
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 2 sincerely believe that anyone, even an atheist, who takes a

 3 close look at the evidence and message presented by Creation

 4 Science Evangelism will see our dedication to the truth using

 5 sound science.  From a Christian perspective, the importance of

 6 this work to spread the gospel cannot be overstated."

 7 Q. And then that paragraph, please.

 8 A. "The only logical conclusion from all of this is that

 9 someone is using the IRS and Department of Justice to attempt

10 to stop the spread of the truth about creation science and to

11 perpetuate the lies and myths supporting various evolution

12 theories.  I do not want your grand jury to be used as a pawn

13 in this charade by the IRS.  I firmly believe that if you have

14 all the facts, you will reach a just conclusion."

15 Q. And then that paragraph, please.

16 A. "On May 3, 2005, my attorney sent a letter to the assistant

17 United States attorney, Michelle M. Heldmyer, to request I be

18 given an opportunity to testify before this grand jury.  She

19 has refused to let me testify, and so I felt it necessary to

20 submit this affidavit to you so that you could hear my side of

21 the story."

22 Q. Do you know whether that's true?

23 A. I have no idea.  I don't believe he was ever refused --

24 MR. RICHEY:  Objection, Your Honor.

25 THE COURT:  Sustained.
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 2 THE COURT:  Sustained.  Sustained.

 3 BY MS. HELDMYER: 

 4 Q. The next page is an affidavit?

 5 A. Yes, ma'am.

 6 Q. It gives some background.  I'm going to go to page 4.  And

 7 would you please read that sentence that starts right there.

 8 A. "If you would like to tour Dinosaur Adventure Land, I

 9 invite the entire grand jury to take a tour with me when I am

10 in town and determine for themselves whether or not it appears

11 to be a for-profit theme park or if it is indeed a place

12 dedicated for furthering the Christian ministry at Creation

13 Science Evangelism."

14 Q. And at the top of that page, would you read the first

15 sentence.

16 A. "In 1889, I took a vow of poverty and to commit all my

17 resources to spreading the word of God and the truth about His

18 hand in creation."

19 Q. Page 5.  And read that paragraph.

20 A. "Because I have been harassed by the IRS ever since

21 Creation Science Evangelism began to make inroads into the

22 classroom, I can only conclude that this grand jury has been

23 convened by the assistant U.S. attorney at the request of

24 Special Agent Schneider of the IRS criminal enforcement

25 division, CID.  Mr. Schneider it seems is on personal crusade
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 2 consulted informs me that as a minister I am not liable for the

 3 tax.  It seems the real purpose for this IRS investigation is

 4 to prevent the truth about the theory of evolution and creation

 5 science from spreading.  In short, it appears to be a

 6 politically motivated attack on the Christian church, and it

 7 would appear that your grand jury is being intentionally

 8 deceived to bring an indictment for a tax crime that does not

 9 and could not exist, since neither the church nor I are not

10 liable for the tax to begin with."

11 Q. This letter is dated May 16th of 2005.  Do you recall

12 whether or not this letter was written after Mr. Hovind's

13 conversations with Mr. David Gibbs, the attorney that

14 testified?

15 A. Yes, it was.

16 Q. And this is page 9.  Just read that paragraph for me,

17 please.

18 A. "Since I am a minister, I have taken a vow of poverty as a

19 dependent of the church and receive no monetary income or

20 measurably equivalent value for calculating income tax, and

21 even if I did receive any such income, I would be an exception

22 for such tax liability, and the church is also an exception

23 from federal taxes.  Why is there an investigation at all?  If

24 there is any doubt as to whether CSE is a bona fide Christian

25 ministry or that I am a full time minister, I invite the grand
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 2 or listen in on my radio program or come to some of my speaking

 3 engagements and listen to my presentation."

 4 Q. OBS-45, August 9, 2005, another letter to the foreman of

 5 the grand jury?

 6 A. Yes, ma'am.

 7 Q. Would you read up to there, please.

 8 A. "Several months ago, Ernie Land hand-delivered my affidavit

 9 to you.  The U.S. attorney seemed upset that you were getting

10 this information, and one of our ministry staff overheard her

11 say something to the affect of 'I didn't want them to have this

12 information.'"

13 Q. Did you hear anything like that occur before the grand jury

14 or outside the grand jury?

15 A. No, ma'am.

16 Q. Okay.  Does this letter basically include the same

17 affidavit that was in the other letter?

18 A. Yes, ma'am.

19 Q. And, again, August 9th of 2005, would that have been after

20 Mr. Hovind's conversation with Mr. Gibbs?

21 A. Yes, ma'am.

22 Q. And, again, September 15th of 2005?

23 A. Yes, ma'am.

24 Q. This is OBS-47, the third letter.  Okay.  Read that

25 paragraph for me, please.
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 2 U.S. attorney treats the grand jury like their personal

 3 property and the 'accused' may never get their say without

 4 great expense from being dragged into a court case, but that

 5 seems to be how it is today in many cases.  The joke among

 6 lawyers that a U.S. attorney 'can get an indictment against a

 7 ham sandwich' shows their condescending attitude towards grand

 8 juries."

 9 Q. Do you know whether in any of these letters, there is any

10 mention of the lawsuit that was dismissed as frivolous?

11 A. I don't recall seeing that anywhere.

12 Q. Now, at some point in time, did you learn that Mr. Hovind

13 had filed a complaint against you with the Treasury Inspector

14 General for Tax Administration, or TIGTA?

15 A. Yes, ma'am.

16 Q. When did you learn about that?

17 A. I learned about it when I was contacted by TIGTA and asked

18 to be interviewed regarding it.

19 Q. Explain your understanding of what the complaint was about.

20 MR. RICHEY:  Objection, Your Honor, calls for

21 speculation.

22 THE COURT:  Lay a foundation.

23 BY MS. HELDMYER: 

24 Q. Did you have conversations with someone about the

25 allegations?
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 2 Q. Were you given a copy of the letter -- the allegation

 3 letter that Mr. Hovind had filed against you?

 4 A. I received it through a roundabout way, yes.  I ended up

 5 with a copy of it.

 6 Q. And you've had a chance to review that document?

 7 A. Yes, ma'am, I did.

 8 Q. All right.  Would you please explain your understanding of

 9 that document, of what the complaints were.

10 MR. RICHEY:  Objection, Your Honor.

11 THE COURT:  On what basis?

12 MR. RICHEY:  Again, speculation.

13 THE COURT:  Overruled.

14 THE WITNESS:  My understanding of the complaint was

15 that it was filed primarily regarding the activities around the

16 search warrant alleging that we acted in a manner that was

17 threatening, that we had -- that we had done things that were

18 threatening to them, as to other individuals.  But what I

19 considered the most egregious accusation was the fact that we

20 alleged that $42,000 from them, that we had no authority, and

21 it was specifically stated no authority within the search

22 warrant to take that money.

23 And so that was the crux, and that was the main reason

24 why the Treasury Inspector General's Office investigated me, as

25 well as several agents in my office, though -- because I was
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 2 the investigation was opened primarily regarding myself.

 3 BY MS. HELDMYER: 

 4 Q. Did you have to take some action because of this complaint

 5 that was filed against you?

 6 A. Oh, yes, ma'am.  I had to do several things.  First of all,

 7 when you get interviewed by your own internal affairs people,

 8 which I will tell you this is the first time this has ever

 9 happened to me, you know, it's a serious matter, because this

10 is the type thing that could ultimately you lose your job or

11 cause you your own problem if you did anything wrong.  However,

12 what I did was basically gathered up all the evidence that

13 supported that I had every legal right and duty to do exactly

14 what occurred on that day.  And we had well documented it,

15 because we knew accusations -- false accusations like this

16 would be put forward.  And so I gathered up all that

17 information so that when I was interviewed, that there was no

18 problem, and that everything regarding our activities on that

19 day and subsequently were well documented.

20 Q. What -- specifically concerning the money, the allegation

21 that you had stolen the money, what specifically did you give

22 to the investigators to show that you did not steal the money?

23 A. Well, on the surface, I gave them the same thing that we

24 gave Kent Hovind, which was a copy of the search warrant with

25 the attachments, which the attachments clearly read in the
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 2 warrant, and we have two attachments to it, attachment A which

 3 has the places to be searched and attachment B, the items to be

 4 seized.  And on the items to be seized, it said cash, U.S.

 5 currency, coins.  So the magistrate -- the judge ordered us to

 6 take those items as part of the search warrant.  So that was

 7 one of the things I gave them.

 8 I gave them -- I also informed them that immediately after

 9 the search warrant when we contacted the clerk's office, that

10 we had found that he had came by to pick up a copy of the

11 affidavit himself.  So we gave him a copy of the affidavit as

12 well.  So at the time that I discussed this with the

13 investigating agent at TIGTA, Kent Hovind already had at the

14 time of the complaint, a copy of the search warrant that said

15 we could take it and a copy of the affidavit which said why the

16 money and the currency needed to be taken, as well as listing

17 that as an item to be seized as well.

18 Q. Did Mr. Hovind also have a copy of some document that was

19 signed by the judge that authorized the search and the seizure?

20 A. Yes, ma'am.  The front copy of that warrant was the actual

21 search warrant itself, which authorized and demanded that we

22 conduct the search and those items to be seized, including the

23 currency.

24 Q. And to date, has there been any ruling by the Court that

25 indicated -- any Court that indicated that there was anything
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 2 execution of your search warrant?

 3 A. No, ma'am.

 4 Q. The affidavit that you're referring to, is that something

 5 that you would have created?

 6 A. Yes, ma'am.

 7 Q. You said that those would include the reasons for the

 8 justification for the search?

 9 A. Yes, ma'am.  It outlined everything, all the reasons why

10 there were probable cause to suspect that there was evidence of

11 crimes being committed at these locations.  And in that

12 affidavit itself, it contained a list of the items that would

13 be evidence of such crimes.

14 Q. You indicated that Mr. Hovind got a copy of that?

15 A. Yes, ma'am.

16 Q. You had indicated earlier that Mr. -- Mr. Hovind left in

17 the middle of the search, and he came back at the end of the

18 day; is that correct?

19 A. Yes, ma'am.

20 Q. And that date was, again?

21 A. April 14th, 2004.

22 Q. Have you been able to determine through any kind of records

23 that you have reviewed where Mr. Hovind went?

24 A. Yes, ma'am.  I know that there is at least two locations

25 that he went during that time.
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 2 A. One of which was the clerk's office to obtain a copy of the

 3 affidavit, and the second was to Regions Bank to make two large

 4 withdrawals totaling approximately $70,000.

 5 Q. When you saw the records that were kept at CSE,

 6 specifically referring to any kind of payroll records, I know

 7 we've looked at a number of charts and we've looked at a number

 8 of records, based upon your experience in investigating these

 9 types of cases and your experience as a special agent, did you

10 see the kinds of records that you normally see in businesses?

11 A. Yes and no.  It's both ways.  Yes, I saw records that would

12 let me know that there was a business operation going on there,

13 but what I didn't find regarding the payroll records were the

14 detailed payroll for each individual.  In my experience, most

15 of the people would keep records of individual amounts paid to

16 the individuals, so they could keep track of it for year-end

17 recordkeeping purposes.  But at this place in particular, I

18 found absolutely no detail except for their own summations of

19 payroll amounts.

20 Q. You indicated when you testified last Friday that you had

21 done some trash runs, you had gotten some information out of

22 the garbage; is that correct?

23 A. Yes, ma'am.

24 Q. Did you indicate -- tell me whether or not you found any

25 documents that had been shredded.
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 2 shredded documents I found during the search warrant as well.

 3 Q. Tell me about the documents you found shredded during the

 4 search warrant.

 5 A. Well, the documents I found shredded during the search

 6 warrant I believe contained also shredded --

 7 MR. RICHEY:  Objection, Your Honor.  Speculation, lack

 8 of foundation.

 9 THE COURT:  Overruled.

10 THE WITNESS:  I recall specifically we took the shred,

11 because we suspected that documents were being destroyed.  So

12 we took a pile of this with us.  And in there were shredded

13 timecards, as well as some other payroll information, but

14 mostly several shredded timecards were found within this one

15 small basket of shred.

16 BY MS. HELDMYER 

17 Q. Did you see any other kinds of shredded financial records?

18 A. Let me recall -- I recall that I saw shredded -- what

19 appeared to be shredded bank statements or credit card

20 statements, it wasn't clear which, that might have been printed

21 off a computer, that listed out details like dates and places.

22 You can't tell if it was a credit card or a check card from a

23 bank, but that was among the shredded items that I also saw.

24 MS. HELDMYER:  May I have one moment, Your Honor?

25 THE COURT:  Yes.
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 2 of Special Agent Schneider.  If we may take a moment to unhook

 3 the computer and get it out of the way?

 4 THE COURT:  Yes.

 5 MS. HELDMYER:  Thank you.  Thank you, Your Honor.

 6 THE COURT:  Thank you.  Mr. Richey.

 7 MR. RICHEY:  Yes, Your Honor.

 8 THE COURT:  You may proceed.

 9 MR. RICHEY:  Thank you, Your Honor.

10 CROSS-EXAMINATION 

11 BY MR. RICHEY: 

12 Q. Good afternoon, Mr. Schneider.

13 A. Good afternoon, sir.

14 Q. In preparation for your testimony today and last -- or a

15 week and a half ago, I'm assuming that you reviewed all these

16 documents that have been admitted?

17 A. I've seen them at one point or another.  There is a lot of

18 documents that have been admitted, yes.

19 Q. And, also, over this past break, have you spoken with

20 anyone about your testimony?

21 A. No.

22 Q. You haven't spoken with the U.S. attorney?

23 A. About my testimony, no.

24 Q. Okay.  How many times have you testified before in court?

25 A. Not that many.  I'd say less than 20.  In open court,
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 2 Q. And you've been a CID agent since when, did you say?

 3 A. 1995.

 4 Q. And what did you do before that?

 5 A. Well, immediately before that, I was active duty in the

 6 Army.

 7 Q. Okay.

 8 A. I was an interrogation team leader specializing in Arabic

 9 language interrogations.

10 Q. How long did you have that position?

11 A. I worked -- I was on active duty assignment for about two

12 years.  Prior to that, in between some training, I worked for a

13 computer company that specialized in computer accounting

14 software for law firms.  And prior to that, I handled the

15 administrative and financial activities of a law firm.

16 Q. Okay.  I'm sorry.  You did what for the law firm?

17 A. Handled the financial and administrative activities.

18 Payroll was one of them, budgeting, that type of activities for

19 a small group of attorneys.

20 Q. How long did you do that?

21 A. Approximately two -- two years.  Two years or so.

22 Q. So you have some experience with payroll, then?

23 A. Yes.

24 Q. Okay.  And with regard to this particular case and this

25 investigation, how many times have you testified before?
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 2 Q. For example, before the grand jury.

 3 A. Counting today and the other day is two different times.

 4 Total of four.

 5 Q. So you testified twice before the grand jury; is that

 6 right?

 7 A. As I can recall, yes.

 8 Q. And how long have you been handling this investigation of

 9 Mr. and Mrs. Hovind?

10 A. The investigation was initiated in 2000 -- I'm sorry, 2001.

11 And we opened up as a subject investigation in 2002.

12 Q. Okay.  And that would have been --

13 A. I was the case agent at the time.

14 Q. I'm sorry.  I cut you off.

15 A. And I was the case agent at that time.

16 Q. At which time?

17 A. At the time it was initiated.

18 Q. In 2000?

19 A. In 2001, we started the initial look at Kent Hovind.  And

20 in 2002, it became a subject investigation where we proceeded

21 with a full investigation at that time.

22 Q. Okay.  Now, you're what they call a special agent, right?

23 A. Yes, sir.

24 Q. Okay.  And as a special agent, you're authorized to carry a

25 weapon?
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 2 Q. And you also have to go through specific training; is that

 3 correct?

 4 A. Yes, sir.

 5 Q. And you also are entitled to carry a badge or something,

 6 some kind of ID?

 7 A. Yes, sir.

 8 Q. And so you could -- with that badge and things, you could

 9 actually come into a federal building with a weapon or go into

10 an airport with a weapon, correct?

11 A. Yes, sir.

12 Q. So you have special privileges that most people don't have?

13 A. I don't know if I would call them privileges.  They are

14 part of my duties.  So if I'm going somewhere and I need to

15 carry a weapon to fulfill my duties, I do so.

16 Q. Okay.  So you could go to the airport and fly on an

17 airplane with your weapon?

18 MS. HELDMYER:  Objection.  Relevance, Your Honor.

19 THE COURT:  Sustained.

20 BY MR. RICHEY: 

21 Q. But you certainly have rights that, for example, Mr. Hovind

22 doesn't have, right?

23 MS. HELDMYER:  Objection.  Irrelevant and speculative.

24 THE COURT:  Sustained.

25 BY MR. RICHEY: 
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 2 A. No, sir.

 3 Q. Okay.  You're not a revenue officer either, right?

 4 A. Correct.

 5 Q. So the duties you have are different from a revenue agent

 6 or revenue officer?

 7 A. Yes, sir.

 8 Q. Would you consider it -- strike that.

 9 What's the difference between a revenue agent and a special

10 agent, then?

11 A. Well, my understanding of the difference is that a revenue

12 agent conducts civil examinations to determine tax liability.

13 And my duty is to investigate potential criminal violations of

14 the Internal Revenue Code and its laws.

15 Q. Okay.  So the last time when you testified, as well as

16 today, you stated that Mr. Hovind became aware of your criminal

17 investigation in about June of 2002; is that correct?

18 A. That's when I made him aware, yes, sir.

19 Q. Okay.  And what did you investigate prior to the time that

20 you made him aware?

21 A. It was still a criminal investigation, but as I mentioned

22 before, we have two different stages, one early stage that is

23 still part of the criminal investigation, but before we make

24 any overt contacts and disrupt and make contacts which may

25 cause problems for the individual, we make sure there is a
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 2 Q. Okay.  And so what in particular did you do in this case?

 3 A. Mostly, it was property record checks.  We did a lot of

 4 public record searches.  We looked through the IRS records.  I

 5 researched from the Internet things that he had on his own

 6 website.  All these things led me to believe that he was

 7 violating the tax laws.

 8 Q. Certainly that's why you're here testifying, correct?  I

 9 mean, you want to convince the jury here that Mr. Hovind has

10 violated the tax laws, right?

11 A. I'm here to tell the jury the truth of what went on.  Not

12 my job to make any decisions.  I'm here to tell them what I

13 found, and they can draw their own conclusions.

14 Q. But you have made a decision, haven't you?

15 A. I've drawn my own conclusions.

16 Q. Okay.  And isn't it true that you initially began

17 investigating Mr. Hovind regarding his own failure to pay

18 income tax, his personal income tax?

19 A. That was one of the early things, yes.

20 Q. But he's not charged with that, is he?

21 A. It was a multi -- the investigation covered his income tax

22 and the employment taxes as well and possible 53 structuring

23 violations.

24 Q. Okay.  But you didn't answer my question.  He's not charged

25 with income tax evasion, is he?
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 2 Q. Okay.  So you still have an ongoing investigation?

 3 A. No, sir.

 4 Q. So you've completed your investigation?

 5 A. I've completed this part of the investigation, yes, sir.

 6 Q. At what time did your investigation -- what time was it

 7 completed then?

 8 A. I considered it complete when we submitted our

 9 recommendations, which was approximately May 2004.

10 Q. So just let me try to clarify.  May of 2004, then, you

11 submitted your recommendation to the U.S. attorney for

12 prosecution?

13 A. I apologize.  Let me correct.  It was not May of 2004.  It

14 was May of 2006 that -- that compiled a report recommending

15 prosecution for these violations.  So at that time we felt we

16 had enough to recommend prosecution.  Now, we continued to

17 do -- present evidence to the grand jury after that, but in tax

18 cases, we need authorization from the Department of Justice tax

19 division.

20 Q. What do you mean, you need authorization?  You need

21 authorization to continue your investigation?

22 A. No, sir.

23 Q. Or to prosecute?

24 A. To go forward for prosecution.

25 Q. Okay.  But you submitted that in May of 2006.  So your
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 2 A. Substantially, yes, sir.

 3 Q. Okay.  Now, when was the first time that you contacted

 4 Mr. Hovind, then?

 5 A. As I recall, it was around June or July of 2002 at the time

 6 that I went and dropped the summonses off.

 7 Q. Okay.  And those --

 8 MR. RICHEY:  Your Honor, may I retrieve some

 9 documents?

10 THE COURT:  Yes, sir.  See if Ms. Simms can assist

11 you, Mr. Richey.

12 BY MR. RICHEY: 

13 Q. And so when you said you took the summons, the summons was

14 for, again, which properties?

15 A. There were -- I don't believe it asked for any properties.

16 Q. Okay.  So the summons was for what?

17 A. For several entities, business entities, as well as

18 directed to -- there was one to his son for specific

19 information regarding real estate transactions.

20 Q. Okay.  And do you recall which summons that was?  How many

21 summonses were there?

22 A. As I recall that day, I think there were three different

23 summonses that day served the first day.  Afterwards, several

24 financial institutions were summoned as well.

25 Q. And those summonses, were they admitted as evidence today
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 2 A. I believe they were as part of a letter we sent.

 3 THE COURT:  Mr. Richey, are you not able to find

 4 something?

 5 MR. RICHEY:  I cannot find those particular summonses.

 6 THE COURT:  Ms. Heldmyer, can you assist, please?

 7 MS. HELDMYER:  Yes, Your Honor.

 8 THE COURT:  Thank you.  Do you have what you were

 9 looking for?

10 MR. RICHEY:  I'm sorry?

11 THE COURT:  Do you have what you were looking for now?

12 MR. RICHEY:  I found the summonses regarding the

13 financial institutions, but not the individuals.

14 BY MR. RICHEY: 

15 Q. So on your investigation, then, it was not to attempt to

16 make an assessment, was it?

17 A. No, sir.

18 Q. It was not to perform an audit, was it?

19 A. No, sir.

20 Q. Okay.  The summonses, they were not issued in order to

21 collect funds, were they?

22 A. No, sir.

23 Q. In fact, the purpose of the summonses were for a criminal

24 investigation; is that correct?

25 A. To collect information for one, yes.
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 2 his rights?

 3 A. When I first met him.

 4 Q. That would have been in June of 2002?

 5 A. Yes, sir.

 6 Q. Okay.

 7 A. Or thereabouts, as I recall.

 8 Q. And then how did you read them to him?  I mean, did you

 9 pull out a card and read them or did you just paraphrase?

10 A. I pulled out a card and read it to him.

11 Q. And so can you tell me at what time, then, did he lose

12 those rights?

13 A. At no time.

14 Q. Okay.  Does Mr. Hovind have a right to be wrong?

15 A. I don't understand your question.

16 MS. HELDMYER:  Objection, Your Honor, speculation.

17 THE COURT:  Overruled.

18 THE WITNESS:  Could you explain your question?

19 BY MR. RICHEY: 

20 Q. Sure.  I'll try.  He's not always right, is he?

21 A. I have no idea, Mr. Richey, but I could tell you what I

22 read to him from document 5661 explaining the rights that he

23 had pursuant to my criminal investigation, if you'd like.

24 Q. Okay.  Well, you've made some determinations regarding

25 Mr. Hovind, have you not?
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 2 collected, yes, sir.

 3 Q. So in that, you believe that he was wrong?

 4 A. I believe he committed a crime, yes, sir.

 5 Q. Can he be wrong and not commit a crime?

 6 A. I'm sure there's lots of people that have been wrong and

 7 don't break laws.  So I'm sure that he would fall into that as

 8 well, yes, sir.

 9 Q. And have you ever -- have you ever done anything wrong?

10 MS. HELDMYER:  Objection, Your Honor.

11 THE COURT:  Sustained.

12 BY MR. RICHEY 

13 Q. Are you always right?

14 MS. HELDMYER:  Objection, Your Honor.

15 THE COURT:  Sustained.

16 BY MR. RICHEY: 

17 Q. You're familiar with this document, OBS-82C?

18 A. You'll have to show it to me, sir.

19 MR. RICHEY:  I believe this has already been admitted,

20 Your Honor.

21 THE COURT:  Ms. Simms, has it been admitted?

22 THE WITNESS:  Yes, sir.

23 BY MR. RICHEY: 

24 Q. And this was a petition to quash the summons, correct?

25 A. Yes, sir.
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 2 is that correct?

 3 A. Yes, sir.

 4 Q. Okay.  And on page 2 of this document, it says, "Petitioner

 5 asserts that the summonses are defective and unenforceable due

 6 to the IRS's, A, failure to properly establish delegation of

 7 authority orders to Agent Scott Schneider to approve, issue and

 8 serve the subject summonses."  Is that what it says?

 9 A. Yes, sir.

10 Q. Okay.  And isn't it -- wasn't that one of the things that

11 Mr. Hovind continually asked you about, was your delegation of

12 authority?

13 A. I know that he asked me that at this time.  I'm not sure

14 when I received it as correspondence, but I know he asked at

15 least one occasion.

16 Q. Okay.  And attached to the summons -- let me just show you

17 here.  

18 MR. RICHEY:  This is document OBS-96, which, again, I

19 believe was admitted, Your Honor.

20 THE COURT:  Yes, it has been.

21 BY MR. RICHEY: 

22 Q. This is something that you received from Mr. Hovind; is

23 that correct?

24 A. Yes, sir.

25 Q. Okay.  You hesitated.  You're doubting that you received it
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 2 A. Sir?

 3 Q. You're doubting that you received it from him?

 4 A. No.  I said yes, sir.  Indirectly I received this from the

 5 commissioner's office.

 6 Q. Okay.  And it says, "IRS form 2039 summons refused for

 7 fraud without dishonor."  That's what you titled -- that's what

 8 he has written there, correct?

 9 A. Yes, sir.

10 Q. And then he says down here, "I hereby make the following

11 statement of facts, causes and beliefs and do affirm:  That the

12 only legal definition of revenue agent I find is located in the

13 Code of Federal Regulations, Title 27, Section 250.11, Revenue

14 Agent."  You're not a revenue agent; is that correct?

15 A. Correct.

16 Q. So he was wrong here, right?

17 A. He was incorrect in the title, yes, sir.

18 Q. Okay.  If we look back at the petition, again, this is

19 OBS-82C, he says, "B, failure to serve an attested copy of the

20 summonses on petitioner and the elders of all of the ministries

21 listed in the summons."  Do you know what he means by that, an

22 attested copy?

23 A. I don't know what he considered the definition of attested

24 to be.

25 Q. Okay.  And then it says, "C, failure to comply with formal
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 2 examination and description of the records to be produced."

 3 That's what it says, right?

 4 A. That's what it says, yes, sir.

 5 Q. And then, "D, failure to restrict the summonses to

 6 financial transactions concerning the subject of purported

 7 investigation."  What was your purported investigation at this

 8 time?

 9 A. Kent Hovind.

10 Q. Okay.  So looking at OBS-96, this summons, it says, "In the

11 matter of Kent Hovind."  And it says for the periods '97, '98,

12 '99, 2000, 2001, correct?

13 A. Yes, sir.

14 Q. The Tampa field office, is that where you were working?

15 A. That's the organization that we're part of, yes, sir.

16 Q. Okay.  So there is not a field office here in Pensacola?

17 A. There is a Pensacola post of duty, and we're all part of

18 the Tampa field office.

19 Q. And it says, "You are hereby summonsed --" and this is to

20 U.S. Bank.  "You're hereby summonsed and required to appear

21 before Scott Schneider or any other designated agent and

22 officer of the Internal Revenue Service"; is that correct?

23 A. Yes, sir.

24 Q. So a special agent is an officer of the IRS?

25 A. To my understanding, yes, sir.
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 2 the IRS?

 3 A. To my knowledge, yes, sir.

 4 Q. Revenue agents, are they officers of the IRS?

 5 A. To my knowledge, yes, sir.

 6 Q. Okay.  And then it says, "In lieu of appearance, provide

 7 any and all documents to include copies of bank statements,

 8 deposit slips and deposit items, and all canceled checks $500

 9 or greater for any accounts for Kent Hovind, Jo Delia Hovind,

10 CSE Enterprises or Faith Baptist Fellowship for January 1, 1997

11 through December 31, 2001"; is that correct?

12 A. Yes, sir.

13 Q. Okay.  So you weren't just investigating Kent Hovind, were

14 you?

15 A. I don't agree with that, sir.

16 Q. You don't?  Well, weren't you also requesting things about

17 his wife?

18 A. These things were necessary for me to be able to accurately

19 determine the income and assets of Kent Hovind.  I believed all

20 these to be names at which he could have or was hiding assets

21 under or commingling assets with.

22 Q. Okay.  But he hasn't been charged with commingling assets,

23 has he?

24 A. Sir, he's been operating businesses that he's changed the

25 name every few years in order to avoid the IRS.
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 2 with commingling assets, has he?

 3 A. I don't believe that to be a charge under Title 26 or Title

 4 31 that he's charged with today, sir.

 5 Q. Now, was there anything attached to the summons?

 6 A. To this copy that you have right there, sir, or are you

 7 asking me -- be more specific, if you don't mind.

 8 Q. Okay.  The summons that you served that day, was it just

 9 one page?

10 A. The summons that I served to them would have also

11 contained, I believe, some additional pages indicating

12 information about the summons.

13 Q. Okay.  So let's look.  Would this have been the page on it?

14 A. That looks like it, sir, yes.

15 Q. Okay.  And it's kind of stapled here, so I don't want to

16 pull the document apart.  But it says provisions of the

17 Internal Revenue Code; is that right?

18 A. Yes, sir.

19 Q. And then it says Section 6702; is that correct?

20 A. No, sir.

21 Q. Oh, I'm sorry.  Section 7602.

22 A. Yes, sir.

23 Q. It says examination of books and witnesses?

24 A. Yes, sir.

25 Q. And that's what you were doing in this case, right, you
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 2 A. I was asking to look at those records, yes, sir.

 3 Q. Okay.  Well, just so we're clear, on the summons, it says,

 4 "You're hereby summonsed and required to appear," before

 5 yourself, "to give testimony and to bring with you and to

 6 produce for examination the following:  Books, records, papers,

 7 and other data relating to the tax liability," correct?

 8 A. Yes, sir.

 9 Q. And so this is regarding the tax liability of Kent Hovind?

10 A. Yes, sir.

11 Q. If you flip back over here, Section 7602, it says, "A,

12 authority to summon," et cetera, "for the purpose of

13 ascertaining the correctness of any return."  Were you trying

14 to ascertain the correctness of the return that was filed?

15 A. There was no return filed, sir.

16 Q. "Making a return where none has been made."  Were you

17 attempting to make a return?

18 A. I was attempting to determine his tax liability.

19 Q. You didn't answer my question.  Were you attempting to make

20 a return?

21 A. No, sir.

22 Q. "Determining the liability of any person for any Internal

23 Revenue tax or the liability at law or inequity of any

24 transferee or fiduciary of any person in respect to any

25 Internal Revenue tax or collecting --" let's go back there.  So
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 2 liability of any person?

 3 A. That sounds accurate.

 4 Q. Well, I thought you said that that's what a revenue agent

 5 does?

 6 A. I said they do civil examinations.

 7 Q. Okay.  You said that they do assessments?  They assess?

 8 A. I don't believe I said that they assess.

 9 Q. The very first day of your testimony, you said that revenue

10 agents perform audits and assessments?

11 A. Okay.  I would agree.

12 Q. Are you saying --

13 A. Examinations and they determine tax liability on the civil

14 side.

15 Q. Okay.  So you're not trying to determine the tax liability

16 on the civil side, is that what you're saying?

17 A. Correct.  I'm not doing a civil examination, correct.

18 Q. So you're trying to determine -- what you were trying to do

19 was determine the tax liability on the criminal side?

20 A. I'm trying to determine if there is a tax liability and if

21 any criminal laws have been broken.

22 Q. Well, isn't that what revenue agents do, they determine if

23 there is a tax liability?

24 A. They do that, also, yes, sir.

25 Q. Okay.  So you are a revenue agent, then?
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 2 Q. Do you have the same duties as a revenue agent?

 3 A. Not to my knowledge, sir.

 4 Q. Okay.  So a revenue agent determines the tax liability, and

 5 you are determining a tax liability; is that correct?

 6 MS. HELDMYER:  Objection.  Asked and answered, Your

 7 Honor.

 8 THE COURT:  Sustained.

 9 BY MR. RICHEY: 

10 Q. And then that continues, "Or collecting any such

11 liability."  You weren't trying to collect here, were you?

12 A. No, sir.

13 Q. And it says, "The secretary is authorized"; is that right?

14 A. Yes, sir.

15 Q. You're not the secretary, are you?

16 A. No, sir.

17 Q. "One, to examine any books, papers, records or other data

18 which may be relevant or material to such inquiry," correct?

19 A. That's what it says, yes, sir.

20 Q. "To summon the person liable for tax or required to perform

21 the act or any officer or employee of such person."  But at

22 this point, you hadn't determined that Mr. Hovind was, in fact,

23 liable for a tax, had you?

24 A. I was attempting to determine if he had a tax liability

25 that would have required him to file.
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 2 served on him, he filed this petition to quash; is that right?

 3 A. Yes, sir.

 4 Q. Okay.  And part of what he alleged was that -- you remember

 5 that document that you read that said that no law enforcement

 6 officer could enter the premises?

 7 A. Yes, sir.

 8 Q. Okay.  But you didn't think that applied to you, did you?

 9 A. No, sir.

10 Q. And you had a warrant to enter the property at that time,

11 did you?

12 A. No, sir.

13 Q. Okay.  Is there any other way you could have gotten the

14 summons to him without personally delivering them?

15 A. Well, at that time, sir, the first visit, I was attempting

16 to ask him if he'd talk to me first.  So at that time since no

17 one -- he didn't want to talk to me, I left the summons there.

18 Q. Okay.  But wasn't it your testimony that he was not present

19 at that time?

20 A. My understanding is that he walked away into the building,

21 and someone else came out saying that they would take the

22 documents, because I asked for him.  At the time, I didn't know

23 him well.  So that's my understanding of what occurred.

24 Q. Okay.  So let me ask you this:  That posting, did you see

25 that before you entered onto the property?
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 2 Q. And then wasn't it Maury Adkins that you met there?

 3 A. Yes, sir.

 4 Q. And it was him that you left the summons with; is that

 5 correct?

 6 A. Yes, sir.

 7 Q. But was there -- couldn't you have just mailed the summons?

 8 A. You know, I probably could have sent it certified mail,

 9 yes, sir, but, again, I was attempting to conduct an interview

10 at the same time, which is why I brought those.

11 Q. Okay.  But you hadn't let him know before that you were

12 coming and that you wanted to interview him?

13 A. No, sir.

14 Q. And you never sent him a notice asking him to come to your

15 office prior to that, did you?

16 A. No, sir.

17 Q. So you, in fact, just wanted to catch him by surprise?

18 A. I knew that he hadn't complied with other notices in the

19 past.  So I thought my personally showing up there might

20 actually entice him to talk to me.

21 Q. You said he hadn't complied with other notices in the past.

22 What notices had you sent to him in the past?

23 A. Not my own.  I knew other from the IRS records that I had

24 reviewed, that the other revenue agents who asked him to come

25 in and bring documents were always unsuccessful.
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 2 were those?

 3 A. I don't recall specifically, but I know that they involved

 4 letters to Mr. Hovind, and I know that they've -- they've just

 5 involved my -- I can't pinpoint an exact document, but I know

 6 I've reviewed several that requested him to come in.  And new

 7 appointments always had to be set because he would never show

 8 up with documents.  And I know there is no documents in any of

 9 the IRS files that I found indicating he ever provided

10 financial records.

11 Q. Okay.  So you decided that based on -- and when had those

12 occurred?

13 A. Those had occurred within the past two or three years prior

14 to the investigation starting.

15 Q. Okay.

16 THE COURT:  Mr. Richey, we need to take our afternoon

17 recess.  Would this be a good time for you to take a break?

18 MR. RICHEY:  Sure, Your Honor.

19 THE COURT:  Ladies and gentlemen, we'll be in recess

20 for the next 20 minutes.  Please don't discuss the case amongst

21 yourselves or with anyone else.  And, also, please don't

22 attempt to form any opinion about the merits of the case at

23 this time.  We'll be in recess for until 3:45.

24 Agent Schneider, you may step down.

25 (Jury out.)
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 2 outstanding, and it has to do with charge -- or Count 58 under

 3 26 U.S.C. 7212.  Mr. Richey, at last -- our last court date you

 4 cited some cases, which the Court has reviewed and the Court

 5 finds unpersuasive.  Whether we proceed under 18 U.S.C. 1503 or

 6 26 U.S.C. 7212, which is the applicable statute here,

 7 whether -- regardless of which statute we proceed under,

 8 whether or not Mr. Hovind's actions were legal or illegal,

 9 whether or not the IRS's actions or the agent's actions were in

10 proper form or not, those issues are irrelevant.  The only

11 issue that is relevant on Count 58 is Mr. Hovind's conduct and

12 whether at the time he acted, he acted with the intent to

13 secure an unlawful benefit either for himself or for another.

14 Again, the conduct of the IRS agents is irrelevant.  The

15 defendant, Mr. Hovind, is certainly going to be free to

16 testify, take the stand and to testify about his intent and why

17 he took the actions he took.

18 I guess I have to ask the question now, with that

19 ruling having been made, what is the relevance of whether or

20 not Agent Schneider followed proper form in issuing these

21 summonses?

22 MR. RICHEY:  Because 7212(a) says that he had to

23 obstruct or impede corruptly the due administration of the

24 Internal Revenue laws.  And the due administration means

25 administering them duly, properly according to the
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 2 THE COURT:  You have not given me the case under 7212

 3 that says as much.  And I have reviewed case law.  I'll cite it

 4 to you now.  You're aware of the Eleventh Circuit case of

 5 Popkin, U.S. v. Popkin.  In addition, U.S. v. -- I believe it's

 6 Bostian, but it's B-o-s-t-i-a-n, 59 F.3d 474, Fourth Circuit

 7 case, U.S. v. Wilson, 118 F.3d 228, Fourth Circuit, U.S. v.

 8 Yagow, Y-a-g-o-w, 953 F.2d 423, which is an Eighth Circuit

 9 case.

10 All of those cases stand for the proposition that I

11 just -- I just related, and that is that the only issue is

12 Mr. Hovind's conduct and his intent.  Again, he's free to

13 testify about his intent and why he took the actions he took.

14 I am sitting here listening to your cross-examination assuming,

15 although I don't know it to be the case, that when Mr. Hovind

16 testifies, if he testifies, that he is going to state that he

17 took these actions because perhaps he believed, as you suggest,

18 that the law wasn't being administered properly.  I don't know

19 whether that's going to be the case, but that's the only way

20 any of this is relevant.  So is that going to take place?  Can

21 you make that tie here?

22 MR. RICHEY:  I would just like to clarify or have

23 clarifications from the Court.  So the Court is saying that

24 7212(a) does not require the Internal Revenue Service to follow

25 their own procedures?
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 2 you have offered as proof in this case of any improper action

 3 or motive on the part of the IRS.  And absent that, no, we're

 4 not going down this path.  You are not going to define for this

 5 jury what the due administration of the IRS laws are, no.

 6 MR. RICHEY:  I ask the Court to define that.

 7 THE COURT:  I'm not going to define it.  There is no

 8 evidence otherwise.  You have not offered anything to me to

 9 suggest otherwise.  And the fact that the government hasn't

10 introduced a delegation order or letter from the Secretary of

11 the Treasury in these instances is not -- is not sufficient,

12 and that's all that you have alluded to.

13 MR. RICHEY:  So, Your Honor, you're not going to give

14 a jury instruction on what the due administration means?

15 THE COURT:  I don't think you've proposed one, have

16 you?  Have you proposed one?

17 MR. RICHEY:  It became an issue in this case.

18 THE COURT:  I don't know.  I'm not going to argue

19 right now about or even discuss right now about jury

20 instructions, because that's not what we're doing right here.

21 We're going to do that at 5:30.  

22 Unless you're going to tell me now through an offer of

23 proof that Mr. Hovind is going to take the stand and you're

24 going to tie this together through his defense, this line of

25 questioning is finished.



   186

 1 MR. RICHEY:  You're telling me I have to notify the 3 : 3 0 P M

 2 Court at this time if he's waiving his right to testify?

 3 THE COURT:  I'm telling you that you have to -- as an

 4 officer of this court, you have to now let me know the

 5 relevance of this testimony.  And if you can't now tell me

 6 that, then you're not going further with these questions.  We

 7 are wasting time.

 8 MR. RICHEY:  I disagree, Your Honor.  And what I would

 9 say is that they opened the door to all of this and -- okay, as

10 an offer of proof, Your Honor, I will notify the Court that,

11 for example, this very document that we were looking at says

12 that he has a right to file a petition to quash.

13 THE COURT:  Okay.

14 MR. RICHEY:  And, Your Honor, I'd ask that the witness

15 step out since we're discussing this matter.

16 THE COURT:  I'm not going to have the witness step

17 out.  He's been in here for the entire trial.

18 MR. RICHEY:  Yet he alleged that it was wrongful, and

19 they are alleging that was impeding the due administration of

20 the Internal Revenue Service by doing something that the law

21 actually permitted him to do.

22 THE COURT:  Well, then, why don't you ask that

23 question?  Why don't you ask that question instead of the ones

24 that you've been asking about a delegation order or letter from

25 the Secretary of the Treasury?  Ask the question about whether
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 2 MR. RICHEY:  Your Honor, the document that we looked

 3 at --

 4 THE COURT:  And I don't have it in front of me, 

 5 Mr. Richey.

 6 MR. RICHEY:  -- that Mr. Hovind sent to him,

 7 specifically challenged him for a delegation of authority.  He

 8 admitted that that was one of the primary topics of the letters

 9 that were sent back and forth.  That door has been opened.

10 THE COURT:  Been opened how?

11 MR. RICHEY:  It was part of his initial testimony and

12 regarding that Mr. Hovind had asked him for a delegation of his

13 authority.

14 THE COURT:  I don't recall that testimony.  But even

15 then, I do not know where you're headed with this, but if where

16 you are headed -- and we're back to the same place that we were

17 with the revenue officer earlier in the trial.  If where you

18 are headed is to try to suggest to this jury that Mr. Hovind

19 has a defense to Count No. 58 and the charge there because the

20 IRS did not have the proper -- or the agent did not have the

21 proper delegation order or letter from the Secretary, that's

22 not going to be permitted, because I do not find that to be a

23 proper defense.

24 MR. RICHEY:  Your Honor, I was just asking him about

25 that, and I would probably have one or two more questions as to
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 2 not going any further than that as far as delegation of

 3 authority.

 4 THE COURT:  All right.  I'll allow you to ask one or

 5 two more questions along this line, but what I don't want to do

 6 is have a repeat of this discussion.  I assume you've got many

 7 more questions for Agent Schneider about the actions he took,

 8 and we're not here to challenge the actions that Agent

 9 Schneider took and whether they were proper or not.  I mean,

10 you can certainly ask him about them, but unless you can give

11 me something else, we're not going there.

12 MR. RICHEY:  Well, the only thing I can say to that,

13 then, Your Honor, is that you're preventing me from doing a

14 complete cross-examination of a witness and providing testimony

15 regarding what he's already testified to.  I mean, you've

16 allowed the government to go way beyond the charges and present

17 evidence over objection that was not relevant as to a number of

18 things, and you've allowed them, as far as 7212 goes, to now

19 reach into the first prong of that as to threat of harm and

20 bodily harm.

21 THE COURT:  Mr. Richey, I'm not telling you you can't

22 ask Agent Schneider about any of that testimony that he's

23 already given.  What I'm saying is that if you intend, when he

24 testifies, to take him through line and verse of the Internal

25 Revenue Code, we're not doing that.  And his authority -- I
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 2 authority to take the actions that he took, that's where you

 3 and I, we have an issue, because I do not believe that that is

 4 a proper defense for Mr. Hovind to assert, is whether or not

 5 the IRS had the authority to take the actions that they did.

 6 MR. RICHEY:  And with all due respect, I believe that

 7 every document came in with all the litigation and everything.

 8 That was the underlying thing in every piece of litigation that

 9 Mr. Hovind filed was that Agent Schneider did not have the

10 proper authority to do what he is doing.

11 THE COURT:  And you are absolutely free to spend the

12 time that you need with Agent Schneider establishing that

13 that's what Mr. Hovind believed, but in terms of whether --

14 whether Mr. -- or Agent Schneider had the authority or not is a

15 different question.

16 MR. RICHEY:  And I apologize --

17 THE COURT:  Do you understand what I'm saying?

18 MR. RICHEY:  I apologize.  That's not really where I'm

19 going.

20 THE COURT:  Okay.  You are free to -- let's make sure

21 the record is clear.  You're free to examine Agent Schneider as

22 far as if you're trying to establish that Mr. Hovind believed

23 that he did not have the authority and took that action, and

24 you can question him on that.  My issue is with you trying to

25 establish to this jury that he actually didn't have the
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 2 as some sort of support for Mr. Hovind's belief.  That is what

 3 I'm saying is not a proper defense.  Do you understand or do I

 4 need to clarify?

 5 MR. RICHEY:  No.  I understand.

 6 THE COURT:  You don't have to agree, but I just need

 7 to make sure you understand.

 8 MR. RICHEY:  I understand.

 9 THE COURT:  Ms. Heldmyer, do you understand?

10 MS. HELDMYER:  I do, Your Honor.

11 THE COURT:  Mr. Barringer, do you understand?

12 MR. BARRINGER:  Yes, Your Honor.

13 THE COURT:  So I guess you ask the questions, and I'll

14 let you know if you understood or not.  All right.  We'll be in

15 recess until 3:45.

16 (Recess.)

17 (Jury present.)

18 THE COURT:  Agent Schneider, you're still under oath.  

19 And, Mr. Richey, you may proceed.

20 MR. RICHEY:  Thank you, Your Honor, with your

21 permission.

22 BY MR. RICHEY: 

23 Q. And so Officer Schneider -- or sorry, Agent Schneider.

24 A. Whatever you like, sir.

25 Q. Back to OBS-82C, this was a petition to quash.  And then
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 2 provisions of the Internal Revenue Code.  That was attached to

 3 the summons, correct?

 4 A. Yes.

 5 Q. Okay.  And then next is this one that says to the First

 6 Union National Bank.  So was this attached to the summons as

 7 well?

 8 A. Yes, it was.

 9 Q. And then down here, it says, "Enclosed is a copy of a

10 summons served by the IRS to examine records made or kept by or

11 to request testimony from the person summonsed.  If you object

12 to the summons, you are permitted to file a lawsuit in the

13 United States District Court in the form of a petition to quash

14 the summons in order to contest the merits of the summons."

15 Is that a correct reading?

16 A. Yes, sir.

17 Q. And then it says, "General directions.  One, you must file

18 your petition to quash in the United States District Court for

19 the district where the person summoned resides or is found,"

20 correct?

21 A. Yes, sir.

22 Q. "Two, you must file your petition within 20 days from the

23 date of this notice and pay a filing fee as may be required by

24 the Clerk of Court," correct?

25 A. Yes, sir.
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 2 Rules of Civil Procedure and local rules of the United States

 3 District Court," correct?

 4 A. Yes, sir.

 5 Q. And then it proceeds to give instructions for preparing a

 6 petition to quash?

 7 A. Yes, sir.

 8 Q. And then just quickly, there's ten different things; is

 9 that right?

10 A. Yes, sir.

11 Q. Okay.  And this is, in fact, what Mr. Hovind filed, right,

12 a petition to quash?

13 A. Yes, sir.

14 Q. But if I recall your testimony, you said that when he filed

15 this petition to quash, that impeded your investigation; is

16 that correct?

17 A. Yes, sir.

18 Q. And yet in the very documents you served, you told him he

19 had a right to file the petition to quash, right?

20 A. A proper petition to quash, yes, sir.

21 Q. Okay.  So you're saying that this petition to quash was not

22 proper?

23 A. In my opinion, sir, he had filed the same exact documents

24 on a previous occasion and had been told that those are not

25 proper ways in which you can quash a summons.  And so when he
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 2 the same argument that the Court already dismissed.

 3 Q. Let's look at the instructions then.  It says, No. 1,

 4 "Entitle your petition a petition to quash summons"?

 5 A. Yes, sir.

 6 Q. And that's what this one is entitled?

 7 A. Yes, sir.

 8 Q. Next, "Name the person or entity to whom this notice is

 9 directed as the petitioner."  And he listed Kent E. Hovind as

10 petitioner, correct?

11 A. Yes, sir.

12 Q. So you're saying that's where he was incorrect?

13 A. No, sir.

14 Q. He named the United States as the respondent, and he put

15 Scott M. Schneider, Special Agent, Internal Revenue Service,

16 commissioner, Internal Revenue Service, Internal Revenue

17 Service, correct?  So that's where he made the mistake?

18 A. That's not what I have in my mind, sir.  Despite the fact

19 that it may be a mistake, that's not what I was talking about.

20 Q. And then it says, "State the basis for the court's

21 jurisdiction as required by federal and civil procedures, see

22 Internal Revenue Code Section 7602."  And here he says, "This

23 Court has jurisdiction to hear and determine the cause of

24 action pursuant to 26 U.S.C. Section 7402(b), 7604, 7609(b)(2)

25 and (8)."  So is that correct?
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 2 fine.

 3 Q. In these ten things, then, can you tell me which one of

 4 them is incorrect?

 5 A. I don't know all three of them, sir -- all ten of them, but

 6 I can tell you that the reasons for why he said the summons was

 7 improper were the same the Court denied on other occasions

 8 prior to his filing of this petition to quash.

 9 Q. Okay.  So is No. 5 incorrect, or do you know?

10 A. I don't know, sir.

11 Q. Did he identify and attach a copy of the summons?

12 A. It appears so, yes, sir.

13 Q. Seven, "State in detail every legal argument supporting the

14 relief requested in your petition."  And so in the petition, he

15 puts that the summons was directed to those banks or financial

16 institutions, correct?

17 A. Yes, sir.

18 Q. And then here's where he asserts why it was defective,

19 right?

20 A. And those are my understanding of the same arguments that

21 he's used in the past that the courts have denied.

22 Q. Okay.  And -- but you did testify that you weren't

23 performing a civil liability, it was a criminal liability,

24 correct?

25 A. Yes, sir.
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 2 was this OBS No. 17, correct?

 3 A. Yes, sir.

 4 MR. RICHEY:  And, Your Honor, this has been admitted,

 5 I believe, correct?

 6 THE COURT:  Yes, it has.

 7 BY MR. RICHEY: 

 8 Q. And this was a letter that Mr. Hovind received from U.S.

 9 Senator Bob Graham, correct?

10 A. Yes, sir.

11 Q. And the date on this is June 24th, 1998; is that correct?

12 A. Yes, sir.

13 Q. Okay.  So he had received this.  And what was the date that

14 the petition to quash was filed?

15 A. That one in this case was 2002.

16 Q. Okay.  July 31st of 2002?

17 A. That's correct, sir, yes.

18 Q. Okay.  So he would have received this letter, oh, four

19 years prior, probably?

20 A. Yes, sir.

21 Q. And you read certain portions of this a week and a half

22 ago.  Do you recall doing that?

23 A. Yes, sir.

24 Q. But there were some things that you didn't read; is that

25 correct?
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 2 Q. Did you -- is it your testimony that you read the entire

 3 document when you were on the stand?

 4 A. Oh, no, sir.  You asked me about the letter.

 5 Q. And this document that was attached to the letter, this was

 6 prepared December 5th, 1996; is that correct?

 7 A. Yes, sir.

 8 Q. And it was prepared by John R. Lucky, legislative attorney,

 9 American Law Division, correct?

10 A. It appears so, yes.

11 Q. And it says that -- it says CRS report for Congress; is

12 that correct?

13 A. Yes, sir.

14 Q. And CRS is the Congressional Research Service?

15 A. Yes, sir.

16 Q. Is that your understanding?

17 Okay.  And how did you come across this document?

18 A. This was obtained during the search warrant.

19 Q. Okay.  And so then in this same document, OBS-17, it says

20 on page 15, here it says, "The Supreme Court has held that the

21 use of an administrative summons to obtain a taxpayer's records

22 is not a violation of the Fourth Amendment right to be free

23 from unreasonable searches and seizures," correct?

24 A. Yes, sir.

25 Q. And it cites -- has a 50.  And so down here at 50, it says,
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 2 A. Yes, sir.

 3 Q. Is that your understanding, that's the Supreme Court?

 4 A. I have no idea what it is.  I know it's a law cite.

 5 Q. All right.  And it says, "However, the IRS must issue a

 6 summons in good faith for use in determining the taxpayer's

 7 civil liability for income taxes rather than the taxpayer's

 8 criminal liabilities"; is that correct?

 9 A. That's what it says, yes, sir.

10 Q. Okay.  And, again, it has a footnote, 51.  It says, "United

11 States v. Sullivan, 274 U.S. 259, 1926"?

12 A. Yes, sir.

13 Q. So when Mr. Hovind stated that you issued the summons and

14 you didn't have authority to do it, isn't it your understanding

15 that it's because he read this from this congressional report,

16 cited a U.S. Supreme Court case that said that you couldn't use

17 a summons to investigate a taxpayer's criminal liabilities?

18 A. No, sir.

19 Q. Knowing Mr. Hovind couldn't have relied on this document

20 because he had it four years earlier?

21 A. No, that is not my understanding of why he did it.

22 Q. But it could have been?

23 A. I can't answer to what he thought.  He had the document at

24 the time he filed the petition to quash.  I can tell you that.

25 Q. Prior to this, do you know if the IRS had ever assessed



Schneider - Cross/Richey    198

 1 Mr. Hovind? 3 : 5 8 P M

 2 A. Well, I know that there were substitute returns filed prior

 3 to this, prior to this meaning the issuance of the summonses

 4 and the petition to quash, if that's what the "this" that

 5 you're referring to is.

 6 Q. Okay.  And so part of what you were investigating was an

 7 underlying assessment that had been determined; is that

 8 correct?

 9 A. No, sir.

10 Q. Okay.  Now, if we then go back and -- let's look at

11 OBS-73C.  This has already been admitted into evidence.  This

12 is the order, and this is the one that -- let me just clarify

13 something here for just -- okay.  So -- I'm sorry.  Strike

14 that.

15 Mr. Hovind also filed then another document, correct,

16 called "Complaint for Preliminary Restraining Order and for

17 Temporary and Permanent Injunction"; is that correct?

18 A. Yes, sir.

19 Q. Okay.  And your testimony was this was also something that

20 impeded you, correct?

21 A. Yes, sir.

22 Q. Okay.

23 MS. HELDMYER:  Document number?

24 MR. RICHEY:  Oh, I'm sorry.  OBS-73B.

25 BY MR. RICHEY: 
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 2 this was the order based on that complaint that he filed for

 3 preliminary injunction, right?

 4 A. That looks like it, yes, sir.

 5 Q. And then if we go to page 4 of that document, here it says

 6 the IRS is pursuing a criminal investigation regarding Kent E.

 7 Hovind's federal income tax liabilities; is that correct?

 8 A. Yes, sir.

 9 Q. "The actions that petitioners seek to enjoin would impair

10 the IRS's attempt to assess and collect those taxes"; is that

11 right?

12 A. That's what it says, yes, sir.

13 Q. Okay.  But you just testified that you weren't attempting

14 to assess any taxes, right?

15 A. I was attempting to investigate whether he had violated

16 criminal laws.

17 Q. I'm sorry.  Were you attempting to assess a tax?

18 A. No.

19 Q. Were you attempting to collect a tax?

20 A. Ultimately, yes.

21 Q. Were you personally attempting to collect a tax?

22 A. No, sir.

23 Q. Isn't it true, though, that when it's referred to criminal

24 investigation, that the civil portion stops as far as

25 assessment and collection unless you specifically ask them to
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 2 A. Not accurately, no.  I mean, that's not quite accurate.

 3 Q. Okay.  What is accurate?

 4 A. Well, they stop if we put a freeze on and require them to

 5 stop, and we don't ask them to do anything.  We don't ask them

 6 to further on.  If they decide to make an assessment down the

 7 road is because we tell them that they may proceed, but we

 8 don't tell them what to do.

 9 Q. Right.  Okay.  Did you put a freeze on this?

10 A. Yes, we did.

11 Q. So they couldn't assess or collect unless you gave them

12 authorization, correct?

13 A. Correct.

14 Q. And had you at this point given them authorization to

15 assess and collect?

16 A. No, sir.

17 Q. Did you inform the Court of that matter, that you had put a

18 freeze on the IRS?

19 A. I had informed the Court the general issues regarding the

20 service of the summonses as part of what I was asked to

21 provide, and so the Court drew those general terms themselves.

22 Q. Okay.  But you didn't tell the Court that you had placed a

23 freeze on the IRS's civil procedures for assessment and

24 collection?

25 A. No.
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 2 attempting to assess or collect because you had a freeze,

 3 correct?

 4 A. I disagree with the characterization.  My job is part of

 5 the overall assessment and collection effort, even though I

 6 personally do not make an assessment, I personally do not

 7 collect, so though the IRS as a whole, as an agency, is still

 8 attempting to assess if he owes tax and to collect it once it's

 9 been determined.

10 Q. No, sir.  You had just told me that you had put a freeze on

11 it, and they could not take any civil action unless you told

12 them they could; is that correct?

13 A. Yes.  And I'm saying that my part was part of the overall

14 IRS attempt to assess and collect tax, but the civil action was

15 not allowed to proceed while we started this investigation.

16 Q. Okay.  Now, then, the Court says, "Therefore, the

17 Anti-Injunction Act is applicable in this instance, and the

18 petitioners have the burden of demonstrating that an exception

19 should be applied," correct?

20 A. Yes, sir.

21 Q. And then down here, then, is a three and -- well, let me

22 back up just a minute and go to the prior page.  And the Court

23 says, "The Anti-Injunction Act does provide for statutory

24 exceptions.  However, the petitioners have not asserted that

25 any of these statutorily created exceptions apply, and none of
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 2 A. Yes, sir.

 3 Q. And it has the No. 3 footnote, so if you come down to

 4 three -- 

 5 THE COURT:  Mr. Richey, I need you to speak into the

 6 microphone, please.

 7 MR. RICHEY:  I'm sorry.

 8 THE COURT:  Thank you.

 9 BY MR. RICHEY: 

10 Q. So looking at No. 3, then, it says, "These exceptions

11 pertain to, one, a petition for review by the tax court for

12 relief from joint and several liability on joint returns; two,

13 the assessment and collection of deficiencies prior to the

14 issuance of a notice of deficiency." 

15 But according to your testimony, there wasn't any

16 assessment or collection going on at this time, right?

17 A. There had been no assessment made.

18 Q. Okay.  And so there had not been a notice of deficiency

19 issued?

20 A. At this stage for this part of the investigation, not that

21 I know of, no.

22 Q. Okay.  And then, three, "A premature action for assessing a

23 deficiency; four, suspension of a levy action hearing; five,

24 suspension of a levy action during the pendency of proceedings;

25 six, the collection of responsible person penalties where a
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 2 preparer penalty; eight, the enforcement of a levy on property

 3 where such enforcement would injure the interest of lienholder;

 4 and, nine, the review of reasonableness of a jeopardy

 5 assessment; and, ten, proceedings for determination of

 6 employment status."

 7 What's your understanding of an exception?

 8 A. An exception, meaning that in this case where they

 9 mention -- if you go back up to where it says the

10 Anti-Injunction Act, these are exceptions which would mean at

11 the time that these -- if you fall in these categories, the

12 Anti-Injunction Act would not apply at that time.  That would

13 be my understanding.

14 Q. And so this case, it was dismissed with prejudice, right?

15 A. Yes, sir.

16 Q. On the basis of what, a lack of jurisdiction?

17 A. Yes, sir.

18 Q. Okay.  And the same with the petition to quash, that was

19 dismissed, correct?

20 A. Yes, sir.

21 Q. Okay.  And you had access to counsel, attorneys, correct?

22 A. Yes, sir.

23 Q. Okay.  So if anything comes up, you can actually find

24 out -- I mean, you can get advice from them, right?

25 A. Anything comes up in relation to my job, I first have to



Schneider - Cross/Richey    204

 1 request a determination.  They have to make sure that it is 4 : 0 8 P M

 2 something that they are willing to proceed and represent me, at

 3 which time if they choose to because it's in the interest of

 4 the government, then I will have representation in these

 5 matters.

 6 Q. Okay.  

 7 MR. RICHEY:  Your Honor, if I may retrieve.

 8 THE COURT:  You may.

 9 BY MR. RICHEY: 

10 Q. Now, these court cases, you said that they -- that they

11 stopped you from doing anything; is that correct?

12 A. They slowed down the investigation, yes, sir.

13 Q. Okay.  Well, did they slow it down or did they stop you?

14 A. Obviously it didn't stop, because we're here today, sir.

15 Q. Okay.  But last time when you testified, you testified that

16 while these were pending, you could not do anything; is that

17 correct?

18 A. There was little I could do during some of this, yes, sir.

19 Q. Okay.  And so on the -- on 82A, OBS-82A, the petition to

20 quash summons and, again, we're looking at OBS-96, the summons

21 document, and then back on the provisions of the Internal

22 Revenue Code.  That's Section 7604 that says enforcement of

23 summons, correct?

24 A. Yes, sir.

25 Q. Okay.  And then A, it says, "Jurisdiction of the District
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 2 laws to appear, to testify or to produce books, papers, records

 3 or other data, the United States District Court for the

 4 District in which such person resides or is found shall have

 5 jurisdiction by appropriate process to compel such addendums,

 6 testimony or production of books, papers, records or other

 7 data," correct?

 8 A. Yes, sir.

 9 Q. And, "B, Enforcement.  Whenever any person summonsed under

10 Section 6420(e)(2), 6421(g)(2), 6427(j)(2) or 6702 neglects or

11 refuses to obey such summons or to produce books, papers,

12 records or other data, or to give testimony as required, the

13 Secretary may apply to the judge of the District Court or to

14 the United States."

15 MS. HELDMYER:  Objection, relevance, Your Honor.

16 THE COURT:  Sustained.

17 BY MR. RICHEY 

18 Q. Well, Agent Schneider, couldn't you have brought or the

19 U.S. attorney have brought an action to enforce the summons?

20 A. The judge found that there was no -- he had no right to

21 quash any of the summonses.

22 Q. That wasn't my question.

23 MS. HELDMYER:  I object to the question.  Relevance,

24 Your Honor.

25 THE COURT:  Sustained.
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 2 Q. Well, you said that you were slowed down and you couldn't

 3 do anything at the time that those things -- those actions were

 4 pending.  But you could have brought an action in District

 5 Court, couldn't you?

 6 A. Not until those were taken care of, sir.

 7 Q. Oh, so you had to wait for one case to end before you filed

 8 another case, is that what the U.S. attorney told you?

 9 A. My understanding is that the petitions to quash were, in

10 effect, his first shot saying that we don't have to comply with

11 the summons.  And the judge told him that that wasn't true, at

12 which time I asked him to comply again.

13 Q. But ---

14 A. And he refused.

15 Q. Did you ask if you could file an enforcement of the

16 summons?

17 MS. HELDMYER:  Objection, relevance, Your Honor.

18 THE COURT:  Sustained.

19 MR. RICHEY:  Your Honor, could I be heard at sidebar?

20 (At the bench:

21 MR. RICHEY:  There is an offer of proof, Your Honor.

22 He stated that the action impeded him, and last week when he

23 testified, he said that there was nothing he could do, his

24 hands were tied.  Now, it clearly shows that he had a course of

25 action that he could have taken, and he chose not to -- the
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 2 have done that would not have impeded the investigation.  This

 3 goes to the heart of 7212.

 4 THE COURT:  I think he's just said that he decided

 5 there was no point in that because the judge already ruled as

 6 far as Mr. Hovind's right to object to the summons.

 7 MR. RICHEY:  But he didn't answer my question whether

 8 he could have brought that and whether he could have asked if

 9 he could do that.

10 THE COURT:  Ms. Heldmyer.

11 MS. HELDMYER:  Yeah, we're getting back into -- I

12 believe in the area of the discussion between the Court and 

13 Mr. Richey before.  He's not only challenging and trying to

14 elicit information from this witness about what legal action

15 can be taken -- and he's not a lawyer, and he wouldn't have

16 made these decisions anyway.  But I believe Mr. Richey is even

17 trying to challenge the Court's ruling -- order -- the Court's

18 jurisdiction and Court's order of the appropriateness of some

19 of the things the Court said in the order.

20 THE COURT:  I had that thought, too.  She didn't

21 object at the time, but I had that thought, but you moved on.

22 So you're certainly not going to challenge Judge Vinson's order

23 and whether the Court had the jurisdiction and whether the

24 Injunction Act applied.

25 I'm going to let you ask this one question, because
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 2 the investigation, and then you need to move on.

 3 MR. RICHEY:  Okay.

 4 (Bench conference concluded.)

 5 THE COURT:  Mr. Richey, you may proceed.  You can ask

 6 the question again.

 7 BY MR. RICHEY: 

 8 Q. So, Agent Schneider, you could have requested --

 9 THE COURT:  Excuse me just a moment.  That wasn't on

10 the screen.

11 BY MR. RICHEY: 

12 Q. You could have, under the Internal Revenue Code, requested

13 that an action be brought for enforcement of the summons, could

14 you not have?

15 A. Yes.

16 Q. And you were certainly aware of this because this is a

17 document that you sent out, correct?

18 A. Yes, sir.

19 Q. Now, on the -- you recall the document OBS-73B, claim for

20 preliminary restraining order and for temporary and permanent

21 injunction, correct?

22 A. Yes.

23 Q. And you read through this document, a lot of it, when it

24 was admitted.  Do you recall doing that?

25 A. I recall reading a lot of documents, but I'm sure I did.
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 2 and that says, "Respondent, Internal Revenue Service, is a

 3 purported government agency supposedly possessing authority to

 4 assess and collect taxes from citizens of the United States of

 5 America"; is that correct?

 6 A. Yes, sir.

 7 Q. Okay.  And are you aware when you file -- or during a court

 8 action, if you want the other side to have to prove certain

 9 things, then you would use words such as "purported," "owes,"

10 "alleged," which then puts a burden on the other side to prove

11 that?  Are you aware of that?

12 A. No, sir.

13 Q. And then just on this same document, OBS-73B, this is the

14 posted notice.  This is the one that you said you saw before

15 you went onto the property and served the summons; is that

16 correct?

17 A. That's what it appears to be, yes, sir.

18 Q. And you served the summons on Maury Adkins; is that

19 correct?

20 A. That's who I handed the copy to, yes, sir.

21 Q. And did you also -- did you actually stop and read this or

22 did you just kind of look at it and walk off?

23 A. I glanced at it for a minute.  I can't really recall

24 exactly how much of it I read.

25 Q. Okay.  You didn't think it was applicable to you?
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 2 microphone, please.  Thank you.

 3 BY MR. RICHEY: 

 4 Q. You didn't believe it was applicable to you?

 5 A. No, sir.

 6 Q. And why not?

 7 A. This appeared to be nothing more than another attempt to

 8 impede my ability to do my job and walk up to a house and knock

 9 on the door.

10 Q. But this was the very first time you had met Mr. Hovind,

11 correct, or actually the very first time you had attempted to

12 contact him, correct?

13 A. Yes, sir.

14 Q. But you just said that this was another attempt to impede

15 your ability.  So what other attempts had he done prior to that

16 to impede you?

17 A. Well, me being the IRS.  He had filed other petitions to

18 quash.  He had sued the Revenue Officer Powe.

19 Q. No, sir.

20 A. But I knew about those from my experience.

21 Q. No, sir.  No, sir.  You said other attempts to impede you.

22 What things had he done prior to you're going out there the

23 very first time to impede you?

24 A. Nothing.  Me, personally, nothing else.

25 Q. Do you consider yourself a government agent?
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 2 Q. You have police power and you carry a gun.  Do you consider

 3 yourself having police power?

 4 A. Yes, sir.

 5 Q. And, again, it says here, "Governmental agents are not

 6 permitted to commit trespasses in violation of property

 7 rights."  And then it cites Bates v. Clark, 95 U.S. 204, 1877?

 8 A. That's what it says, yes, sir.

 9 Q. "No weapons of any kind may be brought on this property.

10 Small children live here, and for their protection this

11 prohibition is strictly enforced"; is that correct?

12 A. Well, I don't believe it's strictly enforced, but that's

13 what it does say.

14 Q. Did you have your weapon that day?

15 A. Yes, sir, I did.

16 Q. And then it says, "Public official take heed"?

17 A. Yes, sir.

18 Q. But, again, you didn't think that this applied to you?

19 A. No, sir.

20 MS. HELDMYER:  Exhibit number, please.

21 MR. RICHEY:  OBS-73B.  

22 BY MR. RICHEY: 

23 Q. It says, "Permission to enter these premises hereby

24 specifically denied without prior written consent"; is that

25 correct?
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 2 Q. And your testimony before was that you never sent him

 3 anything prior to that, correct?

 4 A. Correct.

 5 Q. And this particular summons -- I'm sorry.  I'm still on the

 6 same exhibit, OBS-73B.  It was, again, in the matter of Kent

 7 Hovind, correct?

 8 A. Yes, sir.

 9 Q. And it was to CSE Transportation, correct?

10 A. Yes, sir.

11 Q. At 29 Cummings Road, Pensacola, Florida?

12 A. Yes, sir.

13 Q. And then the next one was Creation Science Evangelism,

14 d/b/a CSE, a/k/a CSE Enterprises, correct?

15 A. Yes, sir.

16 Q. Again, 29 Cummings Road, Pensacola, Florida?

17 A. Yes, sir.

18 Q. And then Faith Baptist Fellowship?

19 A. Yes, sir.

20 Q. At 29 Cummings Road, Pensacola, Florida?

21 A. Yes, sir.

22 Q. And 29 Pensacola, that's where Mr. and Mrs. Hovind live; is

23 that correct?

24 A. 29 Cummings Road.

25 Q. I'm sorry.  29 Cummings Road.
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 2 Q. And then that's also where Dinosaur Adventure Land is

 3 located there attached to it?

 4 A. Attached to it, yes, sir.

 5 Q. And then I believe that you testified earlier that 

 6 21 Cummings Road, that's where Kent Andrew lives?

 7 A. I believe that's where he resides now, and at the time it

 8 was used for a production facility.

 9 Q. Okay.  And then what was the address for Eric Hovind?

10 A. 23 Cummings Road.

11 Q. And that's where you served the summons?

12 A. That's where I was -- as I recall, I was making my way over

13 there, and I can't recall if I caught her at the door or in the

14 middle of the yard.  But that's where they went, to Eric

15 Hovind, where it would have been attempted to be served.

16 Q. And Eric Hovind, he was listed on the petition to quash

17 summons, correct?

18 A. Yes.

19 Q. Okay.  That's OBS-82A.  It says Kent E. Hovind and Eric

20 Hovind?

21 A. Yes, sir.

22 Q. Okay.  And the summons that you served on him, again, this

23 says in the matter of Kent Hovind, correct?

24 A. Yes, sir.

25 Q. And it's to Eric Hovind?
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 2 Q. The address is 21 Cummings Road?

 3 A. Yes, sir.

 4 Q. It says, "Provide any and all documents pertaining to the

 5 sale, transfer or acquisition of the parcel of land located at

 6 21 Cummings Road"?

 7 A. Yes, sir.

 8 Q. You just said that he lived at 23 Cummings Road?

 9 A. Yes, sir.

10 Q. So you didn't go to 21 Cummings Road, did you?

11 A. 21 Cummings Road, based upon my research, was the same

12 parcel of land.  At the time I did not know it was divided,

13 but -- and had separate addresses, but since he had built the

14 house there, and it was later numbered 23 Cummings Road, and

15 that was the parcel of land that his father had given to him.

16 Q. Okay.  Was it numbered when you walked up to it?

17 A. I want to say at the time I went over there, it had been

18 built and was then numbered.

19 Q. At 23?

20 A. Yes.

21 Q. But you still delivered this at 23 or 21 Cummings Road?

22 A. I hand-delivered it to Tanya Hovind, whom I knew to be his

23 wife.

24 Q. But was that at 21 or 23 Cummings Road?

25 A. It was somewhere probably at the house at 23.  They had a
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 2 have walked over to 21 Cummings at that time.

 3 Q. So you knew before you hand-delivered it, that they lived

 4 at 23 Cummings Road?

 5 A. I can't recall specifically if I knew it for sure.  I knew

 6 that they had property right there that had been given to them,

 7 because obviously I requested it in a summons.

 8 Q. And then, again, on the 73B, the complaint for preliminary

 9 injunction -- preliminary restraining order and temporary and

10 permanent injunction, No. 6 says, "This matter involves a civil

11 rights violation by the respondents herein against the

12 petitioners, by employees and/or entities purporting to be duly

13 authorized to act on behalf of the United States of America";

14 is that correct?

15 A. Yes, sir.

16 Q. So it appears then that Mr. Hovind is again challenging --

17 he doesn't believe that you have authority to do what you're

18 doing?

19 A. Obviously, I guess -- I guess that's what he appears to be

20 doing, he's saying I violated his civil rights.

21 Q. And then, "On July 11, 2002, respondent, Scott M.

22 Schneider, in violation of a clearly posted notice, a copy of

23 which is attached hereto, being made a part hereof and marked

24 as Exhibit A, with the intent of serving three summons on

25 petitioner, Kent E. Hovind, trespassed property belonging to
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 2 A. Yes, sir.

 3 Q. But you didn't think you were trespassing, did you?

 4 MS. HELDMYER:  Objection, Your Honor, asked and

 5 answered.

 6 THE COURT:  Sustained.

 7 BY MR. RICHEY: 

 8 Q. And then he continues on with Faith Baptist Church, which

 9 is a free church, not subject to any authority other than the

10 Lord Jesus Christ, correct?

11 A. Yes, sir.

12 Q. Okay.  So he --

13 THE COURT:  Mr. Richey, I need you to move back to the

14 microphone, please, so everyone in the courtroom can hear you.

15 Thank you.

16 BY MR. RICHEY: 

17 Q. So is it safe to say that Mr. Hovind believed that Faith

18 Baptist Fellowship was not subject to your authority?

19 A. I don't know what he believed, but that's what he's listing

20 here as his reason.

21 Q. And then he says, "The actions of Respondent Schneider are

22 indicative of his reckless indifference with regards to the

23 constitutional rights of the petition, Kent E. Hovind,"

24 correct?

25 A. Yes, that's what it says.
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 2 give up his constitutional rights, right?

 3 A. Correct.

 4 Q. Okay.  Now, when you arrived on that day, did you drive up

 5 into -- okay.  Let me strike that.

 6 When you come into the property on 29 Cummings Road, there

 7 is kind of a horseshoe driveway; is that correct?

 8 A. Yes, sir.

 9 Q. Okay.  Did you drive up into the driveway or did you park

10 out on the street?

11 A. I drove up into the driveway.

12 Q. Where was the notice posted?

13 A. As I recall, I was on a big oak tree towards the front of

14 the -- in the middle of that horseshoe.

15 Q. Okay.  But you saw it when you drove in?

16 A. I saw a sign up there, and the other IRS agents had told me

17 that he had posted signs.  So I was aware that there was some

18 kind of sign telling -- saying that federal agents and police

19 were not allowed to step foot on his property.

20 Q. Without his prior written permission?

21 A. I wasn't told the details.  I was told the generalities

22 before.

23 Q. Okay.  Let me ask you this:  While you were doing the

24 investigation at this time in 2002, were you working on other

25 cases or was this your only case?
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 2 Q. Okay.  So the fact that you couldn't do any more on

 3 investigating Mr. Hovind, I mean, you weren't just sitting in

 4 your office with nothing to do, right?

 5 A. Correct.

 6 Q. Okay.  So during that time, even though you -- by your

 7 testimony, you couldn't do any more on his investigation, you

 8 certainly had other things that you could do?

 9 A. Yes, sir.

10 Q. Okay.  And so would you consider that because you had to

11 work on other cases, that that impeded your investigation on

12 Mr. Hovind?

13 A. I believe his actions impeded my investigation.  My other

14 investigations impeded nothing.

15 Q. Okay.  Now, during this time when -- I mean, the only thing

16 that you were prevented from doing was actually obtaining the

17 documents that you had requested pursuant to the summons,

18 correct?

19 A. There was more to it than just that.  So, no.  I mean,

20 there was -- it was more than just those documents.

21 Q. Okay.  Let me break it down, then.  The petition to quash

22 the summons, did that stop you from going and getting property

23 documents?

24 A. I had already done that, sir.

25 Q. Did it stop you from coming and getting court documents?



Schneider - Cross/Richey    219

 1 A. I had already done that, sir. 4 : 3 2 P M

 2 Q. Okay.  Did it stop you from going and talking to other

 3 individuals?

 4 A. At that time it wasn't relevant, because I had no financial

 5 documents to determine who we should talk to.

 6 Q. Okay.  So what about the other summonses?  I mean, only

 7 some of the summonses were for financial documents, right?

 8 A. Yes, sir.  All of them were for financial documents of one

 9 sort or another, whether they came from him or whether they

10 came from banks.  And his petitions stopped me from obtaining

11 any financial records, and it stopped me from going forward

12 with any other summonses because of his actions on these.

13 Q. Okay.  Let's look at OBS-82A, and Exhibit C, on this

14 summons for Kent Hovind to Creation Science Evangelism, No. 3,

15 "Any and all federal or state tax returns to include --" I

16 think that's supposed to be include.

17 A. That's my typing.

18 Q. I'm sorry.  "Income tax returns, fiduciary tax returns,

19 sales tax returns or any property tax returns."

20 So are you saying that by him filing this petition to

21 quash, you then couldn't get from the IRS federal tax returns?

22 A. That's not what I'm saying from that, no.

23 Q. Are you saying then you could not get any state tax

24 returns?  You couldn't go to the state and get any state tax

25 returns?
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 2 Q. You weren't requesting federal tax returns?

 3 A. I knew that he hadn't filed.  So I was asking if he had any

 4 he wanted to provide at that time that he had made and not

 5 submitted.  It was yet another attempt to allow him to provide

 6 the records that we may not have or may have been lost through

 7 some clerical mistake.  And it was just another attempt to get

 8 him to provide the records so that we could properly assess his

 9 tax liability, determine if he had one.

10 Q. And this was for Kent Hovind, right?

11 A. This was for entities in which he operated under or as a

12 part of.  I didn't see any difference.  And through all the

13 evidence I've seen, I've seen no difference between Kent Hovind

14 or any of the business things he operates under.  They are not

15 separate legal entities.

16 Q. So had you already checked with the state to determine if

17 they had any tax returns?

18 A. Yes, I had.

19 Q. And you had also checked for fiduciary tax returns?

20 A. I checked everywhere I could find any kind of tax return

21 information, and I had been able to locate none, no sales tax

22 return for the state, no federal income returns.  Our state

23 doesn't have a sales tax.  But I could find no actual returns

24 where he prepared them.

25 Q. Okay.  So in this situation, you were just asking Creation
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 2 they had any of these documents, to bring them to you, right?

 3 A. Yes, sir.

 4 Q. But from your own check, you couldn't find any of these

 5 documents prior to this, right?

 6 A. Correct.

 7 Q. And the specific documents you were looking for had to do

 8 with Kent Hovind for 1997, '98, '99, 2000, 2001, correct?

 9 A. Him and the entities connected to him, yes.

10 Q. But it only says in the matter of Kent Hovind, right?

11 A. That was the case title.  So, yes, that was the person who

12 would be investigated at this time.

13 Q. Now, did they have a choice to provide the documents?

14 A. The summons commands them to bring the documents to us.

15 Q. Okay.  But if they don't, then what?

16 A. Well, obviously, they didn't, and I had to turn to other

17 means.  And through everything that we had done, it was obvious

18 to me he had no intent of complying with any of my requests at

19 any stage, and so that's what led us to the search warrant.

20 Q. Okay.  Are you aware of something called the lease

21 intrusive means?

22 A. Yes, sir.

23 Q. What is your understanding of that?

24 A. Well, our agency uses the lease intrusive means test.

25 Whenever we prepare a search warrant, we're required to explain
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 2 through this fashion is the least intrusive means, that we've

 3 tried other avenues or that we believe no other avenue would

 4 actually be effective and work to get the evidence that we need

 5 for our case.  So we have section on one of our forms that we

 6 prepare during -- getting ready for a search warrant, that we

 7 explain this for our supervisor's benefit.

 8 Q. Okay.  But it's also your testimony that you had never

 9 actually requested or tried to get a -- brought an enforcement

10 of summons, right?

11 A. I didn't believe it to be effective, sir.

12 Q. You didn't believe that a Court order would be effective?

13 A. No, sir.

14 Q. Exhibit 73C --

15 THE COURT:  This is OBS-73?

16 MR. RICHEY:  Yes.  OBS-73C.  Excuse me.

17 BY MR. RICHEY: 

18 Q. When you were testifying last time, you testified that the

19 Court ordered him to comply with the summons?

20 A. That's the way I took that order, yes, sir.

21 Q. And so if the court ordered him to comply, that would be

22 similar to an enforcement of the summons, correct?

23 A. That's the way I took his petition to quash ruling -- as to

24 be for most people it would have been recognition of the fact

25 that the Court -- that those weren't reasons not to supply the
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 2 Q. And I was just trying to find the order for the petition to

 3 quash.  Okay.  Okay.  OBS-82B, this is the order.  It says,

 4 "This order comes before the Court on petitioners' motion for

 5 rehearing reconsideration.  For the reasons stated below,

 6 petitioners' motion is hereby denied."  And then it says --

 7 THE COURT:  Mr. Richey, I need you to go back to the

 8 microphone, please.

 9 MR. RICHEY:  Sorry.

10 BY MR. RICHEY: 

11 Q. Number one, it says that on July 11, 2002, that the IRS

12 Special Agent Scott M. Schneider issued four summonses

13 requiring appearances by CSE.  So those were the four summonses

14 that we were looking at before, correct?

15 A. Yes, sir.

16 Q. Okay.  Now, here it's -- in the discussion portion, the

17 Court cites to a provision of the Internal Revenue Code, and it

18 says, "Petitioners should have filed the returns of service

19 with the petition to quash to conform -- so the Court could

20 ensure the subject matter that jurisdiction existed over the

21 petition," correct?

22 A. That's what it says, yes, sir.

23 Q. "However, the petitioner --"

24 THE COURT:  Mr. Richey -- Mr. Richey, is there

25 something about my instruction to please speak from the
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 2 again.

 3 BY MR. RICHEY: 

 4 Q. When the Court issued the August -- oh.  "However,

 5 petitioners did not file any returns of service.  When the

 6 Court issued the August 27, 2002 order, document 3, the record

 7 did not reflect any service within the statutory time frame

 8 under Section 7609.  As a result, the Court's dismissal of the

 9 petitioners' petition based on a lack of subject matter

10 jurisdiction was appropriate"; is that correct?

11 A. Yes, sir.

12 Q. Okay.  And then skipping on down to the very bottom, it

13 says, "Petitioners have not fully complied with Rule 4(I) of

14 the Federal Rules of Civil Procedure.  As a result, the Court

15 declines to set aside dismissal until petitioners show that

16 they have fully complied with Rule 4(I).  Accordingly,

17 petitioners' motion for rehearing reconsideration is hereby

18 denied," correct?

19 A. Yes, sir.

20 Q. So you said, though, that it was your understanding that

21 the Court ordered him to comply with the summons, but, in fact,

22 the Court just dismissed it because he hadn't properly served

23 you, correct?

24 A. I took the dismissal of his petition to quash as requiring

25 him that he could no longer quash the summons, and our
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 2 him saying we both agree that the Court had not, you know,

 3 quashed the summonses, but yet he continued to not want to

 4 provide records.

 5 Q. But that's not what you said a minute ago.  You said that

 6 the Court ordered him to comply with the summons.

 7 A. I took the Court's order as a requirement to comply with

 8 the summons, because he could no longer quash the summons.  So

 9 that's the way I interpret the Court's order.

10 Q. Okay.  So in that instance, then, you wouldn't need an

11 enforcement order because you believed you already had one?

12 A. I believed that I had his denial that he could not provide

13 the documents.  When I later asked him again to provide them,

14 giving him yet another time frame of which to provide the

15 documents, and I even provided copies of the Court's decisions,

16 he replied in writing that he would comply as long as I met a

17 laundry list of his demands first, and then he would provide

18 the documents.

19 Q. And one of those included what?  What was that laundry

20 list?

21 A. I believed the laundry list included such things as the

22 delegation authority orders, all this other things proving I am

23 who I am, because, again, he told me in person, anybody could

24 buy a badge, anybody can show me a badge, anybody can show me

25 credentials.  And, thus, he wanted to provide me all this
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 2 didn't send me any of the information.

 3 Q. So you didn't believe that he would do anything that you

 4 asked him to do?

 5 A. His track record showed the exact same activities for the

 6 past six or seven years.  So, no, I had no reason to believe he

 7 would ever comply with any of my requests.

 8 Q. Okay.  And you didn't believe that he would comply with the

 9 Court order; is that correct?

10 A. That's correct.

11 Q. Now, you said that after this, that you sent Mr. Hovind the

12 letter asking him to comply, and you said that you normally

13 give people 23 days, but in his instance you gave him ten days,

14 right?

15 A. No, that's not correct.

16 Q. That's not what you testified to last time?

17 A. I testified to an initial summons for records to be

18 provided 23 days.  The subsequent asking, again, six or seven

19 months later after the Court upheld our order, I gave him yet

20 another ten days to comply.

21 Q. Right.

22 A. So I mean, it's -- it wasn't -- there is no normal

23 procedure, to my knowledge, that after a summons-quashing

24 motion is upheld by the Court in the government's favor, that

25 there is a time frame that you have to give him from that
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 2 have complied immediately, but yet I wrote a letter some two

 3 months later because I still hadn't received the documents and

 4 gave him another ten days, at which time I received the paper

 5 reply.

 6 Q. Let me just clarify.  So you hadn't received the documents

 7 from U.S. Bank?

 8 A. I had not -- there were a couple of banks that at the time

 9 that the quashing motion had -- petition, I was speaking in

10 terms of the document from Kent Hovind himself, but as far as

11 the other petition to quash, and maybe we need to clarify which

12 one you're talking about, of the banks, there were a couple of

13 documents that I had received that I had sealed up until such

14 time the Court orders was upheld.

15 Q. Okay.  So are you saying that in regards to all those

16 summonses that you sent to the banks, that even after the Court

17 dismissed the petition, that the banks wouldn't comply because

18 Mr. Hovind prevented them from doing that?

19 A. No, sir, that's not what I'm saying.

20 Q. And in the summons that we looked at attached to the

21 petition to quash, which one of those was directed specifically

22 to Mr. Hovind?

23 A. I considered all the ones for all those other entities

24 directed to him, because I considered him to be one and the

25 same.  He and Creation Science Evangelism, I considered him to
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 2 responsible party for complying with the CSE Transportation,

 3 the CSE, Creation Science Evangelism.

 4 Q. Okay.  But you don't know if someone else actually told him

 5 he couldn't do it because he wasn't the person addressed there?

 6 You don't know that, do you?

 7 A. I don't know what anybody else might have told him.

 8 Q. Okay.  But you said that amongst the many things that he

 9 continued asking for was for your authority, right?

10 A. Yes, sir.

11 Q. And how hard was it for you to show him your authority?

12 A. Sir, I don't believe he had any reason for wanting to truly

13 know.  I identified myself.  I presented my credentials on

14 numerous occasions.

15 Q. Which credentials were those?

16 A. My special agent credentials signed by the chief of

17 criminal investigation, which authorizes me to conduct

18 investigations of Internal Revenue laws.

19 Q. Is that like a little badge or wallet thing or something

20 you have?

21 A. It is.  It's a -- it has my picture on it.  It's signed by

22 myself and by the chief of criminal investigation.  It lays out

23 that the Secretary has delegated that these are the things that

24 special agents do.  It puts my title as a special agent, lists

25 out that information.  And, again, I knew the history.  He had
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 2 Q. How large was your credential?  I mean, is it like wallet

 3 size, something you keep in like an ID or -- 

 4 A. It's an ID.  It's a two-part ID, approximately

 5 two-and-a-half by four inches tall, which I've had numerous

 6 people that I've shown read.

 7 Q. Did you show it to him and let him read it?

 8 A. I showed it to him and gave him an opportunity to read it.

 9 Q. And do you know if he read it or not?

10 A. I had no idea.

11 Q. How do you not have any idea?  Did you let him take it into

12 another room and sit there and hold on to it, or what happened?

13 A. I never let anybody take the credentials away.

14 Q. So you kept holding it?

15 A. But you can hold them up.  I've had people ask to hold them

16 and look at them and then hand them back to me.  In this case,

17 I don't recall what he did, but I gave him the same opportunity

18 as anybody else that we've met.

19 Q. Okay.  You don't recall what happened?

20 A. I recall that I showed him -- displayed my credentials,

21 explained who I was and what my job was, yes, sir.

22 Q. So I just want to be clear on this, because you said that

23 you had already done the public records search prior to issuing

24 the summons; is that correct?

25 A. Yes, sir, I know I looked at public records.
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 2 you down quite a bit, these actions, they slowed you down,

 3 these court actions, they slowed you down quite a bit, but that

 4 you did do public records search after that?

 5 MS. HELDMYER:  Objection.  Asked and answered, Your

 6 Honor.

 7 THE COURT:  Sustained.

 8 BY MR. RICHEY: 

 9 Q. So did you do public records search after?

10 MS. HELDMYER:  Same objection, Your Honor.

11 THE COURT:  Sustained.

12 BY MR. RICHEY: 

13 Q. So the only way you could obtain that information was by a

14 search warrant, is that your testimony?

15 A. Which information are you talking about?

16 Q. In relation to the summons.

17 A. Yes, sir.

18 Q. Okay.  And these occurred in July -- or the cases were

19 filed in July of 2002, and the decisions came down about

20 October or November of 2002?

21 A. Yes, sir.

22 Q. And then you testified, I believe, that you left in March

23 of '03 for Iraq, right?

24 A. Yes, sir.

25 Q. And it's not your testimony Mr. Hovind made you go to Iraq,
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 2 A. No, sir.

 3 Q. And I believe that you testified that over there, that one

 4 of the things you did was you interviewed some of the higher

 5 officials?

 6 A. What they call high-value targets, yes, sir.

 7 Q. And as you testified earlier, one of your special -- or one

 8 of the things that you did in the Army, you were the

 9 interrogation team leader, correct?

10 A. Yes, sir.

11 Q. So you know how to question people and get information,

12 right?

13 A. Somewhat, yes, sir.

14 Q. That's why you were selected to go to Iraq?

15 A. No, sir.

16 Q. Was it to get you away from Mr. Hovind because he was

17 impeding you?

18 A. No, sir.

19 Q. And did you consider Mr. Hovind a tax terrorist?

20 MS. HELDMYER:  Objection, Your Honor.

21 THE COURT:  Sustained.

22 BY MR. RICHEY: 

23 Q. How about a tax protestor?

24 A. Yes, sir.

25 Q. But not a tax terrorist?
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 2 THE COURT:  Sustained.  Mr. Richey, I just sustained

 3 an objection to that question.

 4 BY MR. RICHEY: 

 5 Q. And so then you were gone from -- it was about November of

 6 '03 when you came back and started then searching again?

 7 A. It was around that time that I started getting back into

 8 sort of the root of my other investigations.

 9 Q. And one of the things you had testified about was that you

10 had done a trash search; is that correct?

11 A. Yes, sir.

12 Q. And the trash search, where did you obtain the trash at?

13 Was it where the trash can is on the property of the Hovinds'?

14 A. It was -- there were two different ways.  It was either

15 left at the curb side for pickup or it had already been picked

16 up by the garbage company.

17 Q. Okay.  And would it have been trespassing if you had gone

18 onto the property and pulled it out?

19 A. I'm not a lawyer, but as agents, we attempt to not get it

20 off of the curtilage, to take something like that off of the

21 curtilage area.  So we wait until it's outside of the

22 curtilage.

23 Q. Okay.  And so in this particular case where the trash can

24 is on the curb side, and that's where you went and got into it?

25 A. Yes, sir.
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 2 picked up.  You mean, that the trash collector came around or

 3 did the IRS have its own truck that it picked up?

 4 A. No, the trash collector came around.

 5 Q. And then where did you get it from there?

 6 A. I would request that during the run, that they don't

 7 commingle it.

 8 Q. And then you collect the trash, and you go through it; is

 9 that right?

10 A. Yes, sir.

11 Q. And you did that because you believed that there was

12 information in there pertinent to your criminal investigation,

13 right?

14 A. It's a technique that we use to determine if there is

15 reason to believe that there is documents on the premises that

16 would be relevant to the investigation.

17 Q. And when he filed the petition to quash the summons or the

18 other action for an injunction, did that keep you from getting

19 into the trash at that time?

20 A. Excuse me.  No, I don't believe it did.  I think there was

21 an occasion that I was able to pick up the trash at one time,

22 at least one time during that time.

23 Q. Do you recall what it was you found during that time?

24 A. Not specifically.

25 Q. But there was something regarding what you were
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 2 A. I recall an August 11, '02 evidence bag that I have with

 3 some things that were taken, that's coming to mind.  Whether

 4 that's correct or not, I would have to go look, but. . .

 5 Q. So even though these court actions were continuing, you

 6 still had other ways to get documents, right?

 7 A. Well, I wouldn't consider going through the trash a very

 8 accurate way of getting documents.  That's a small, small

 9 portion.  That does not make a case.  That was basically a

10 determination if there's anything worthwhile looking at for a

11 potential search warrant.

12 Q. And you did it on more than one occasion, didn't you?

13 A. Over a year-and-a-half time frame, yes, I did.

14 Q. How many times?

15 A. I don't recall.

16 Q. More than five?

17 A. I want to say probably between somewhere from five or ten,

18 more as you get closer to actually executing a search warrant

19 because of the fact that you have to freshen up the probable

20 cause so that it's not stale.

21 Q. So the fact there was valuable information that you

22 retrieved from that?

23 A. There were a couple of pieces of what I consider valuable

24 information.  Most of it was what most people consider

25 miniscule stuff, little things, but it still all added up that
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 2 would be relevant at the site.  You can't do a case by pulling

 3 stuff out of the garbage.  You just can't do it, but you can

 4 gather enough evidence to show that there might be documents at

 5 a search warrant location if you were to execute a search

 6 warrant there.

 7 MR. RICHEY:  Your Honor, I need to retrieve another

 8 document.

 9 THE COURT:  You may do that.

10 BY MR. RICHEY: 

11 Q. Some of the documents, though, that you found were -- in

12 fact, had to do with salaries or payment to some of the

13 individuals there at CSE, correct?

14 A. Yes, as I recall.

15 Q. Okay.  You had --

16 MR. RICHEY:  I apologize, Your Honor.

17 BY MR. RICHEY 

18 Q. One of the documents was PR-25, which I believe, Your

19 Honor, has already been admitted into evidence.

20 Is this one of the documents that you testified to that you

21 found in the trash?

22 A. I believe so, yes, sir.

23 Q. Okay.  And this is -- this one down here on the bottom,

24 that's Joseph Phillips; is that right?

25 A. That's what it looks like, yes, sir.
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 2 8/20/02, at which time I will be able to work Mondays and

 3 Thursdays after 1:30 p.m. on Thursday."  And then it says,

 4 "Continue on back "  But this one doesn't have a back, right?

 5 A. Right.

 6 Q. But your testimony is that this is the way that you found

 7 it?

 8 A. Yes, sir.

 9 Q. So you don't know what was on the back?

10 A. That's exactly the way I found it.

11 MR. RICHEY:  I need to retrieve some more documents.

12 THE COURT:  All right.

13 BY MR. RICHEY: 

14 Q. Now, your testimony is that you were issued a search

15 warrant as to 21 and 29 Cummings Road; is that correct?

16 A. Yes, sir.

17 Q. And that there were two attachments to the search warrant

18 itself?

19 A. Yes, sir.

20 Q. Okay.  And in order obtain that warrant, then you had to

21 provide the Court probable cause that a crime had been

22 committed, right?

23 A. Yes, sir.

24 Q. And I believe your testimony was that you didn't want to

25 during the time of the warrant or the execution of the
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 2 A. Yes, sir.

 3 Q. And I believe that you stated that you didn't want to do

 4 anything to put the IRS in a bad light, correct?

 5 A. I don't know if those were my exact words, but the general

 6 feeling, yes, sir.

 7 Q. Okay.  And then you said that there were about 16 to 18

 8 individuals from the criminal investigation division?

 9 A. Roughly, yes, sir.

10 Q. And then there were more deputies, sheriff deputies?

11 A. Yes, sir.

12 Q. And you don't know how many there were?

13 A. I believe we had maybe six, but I can't be sure.

14 Q. Okay.  But you were the one in charge, correct?

15 A. Yes, sir.

16 Q. And so you said that you had met the day before to discuss

17 what you would do; is that right?

18 A. Yes, sir.

19 Q. And then you got there at about 7:30 in the morning; is

20 that right?

21 A. Yes, sir.

22 Q. And from the documents you had obtained, you knew that the

23 individuals working there, that they showed up about 8 o'clock,

24 right?

25 A. I knew that it was a business, and that wouldn't be
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 2 Q. Okay.  But you had already seen some of their -- 

 3 MR. RICHEY:  Well, Your Honor, let me recover some

 4 more documents, please.

 5 THE COURT:  Yes, sir.

 6 BY MR. RICHEY: 

 7 Q. PR-26A and PR-26B, is this something that you also

 8 retrieved from the trash?

 9 A. If I may refer to my notes one second.  Okay.  Yes, on

10 March 19, 2004.

11 Q. That's what you received when you obtained this one, is

12 March?

13 A. Yes.

14 Q. And then PR-27A and 27B, did you also obtain this about

15 that same time?

16 A. Yes, sir.

17 Q. Okay.  And how about PR-28, that's also something you

18 received?

19 A. Yes, sir.  That was from 2002, August.

20 Q. August of 2002.  So this would have been something that you

21 obtained during the time that Mr. Hovind had filed the court

22 actions?

23 A. Yes, sir.

24 Q. How about PR-29A and 29B, do you know when you got that

25 one?
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 2 back up again in October of '03.

 3 Q. And then PR-30 and PR-30 -- sorry, PR-30A, B, C, D, did you

 4 also get these in the trash?

 5 A. Yes, sir.

 6 Q. Okay.  And so there is PR-30A.  And so you saw the times

 7 that were punched in and everything, right?

 8 A. I knew there were times punched in, but I can't say that I

 9 really analyzed each timecard for the start and stop time of

10 every employee.  I knew they were timecards.

11 Q. You also saw 30B?

12 A. Yes, sir.

13 Q. And this is something that -- this was August of '02; is

14 that right?

15 A. That's the date on that, yes, sir.

16 Q. So you would have received this during the same times?

17 A. I actually got these documents in late October 2002.

18 Q. Okay.  How did you obtain them?

19 A. These from the garbage, also.

20 Q. And then PR-30C, this was for Paul Jewell; is that correct?

21 A. Yes, sir.

22 Q. Who was Paul Jewell?

23 A. The deceased husband of Marlissa Jewell, their daughter.

24 Q. And I believe you said that he died of cancer; is that

25 right?
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 2 far as I know.

 3 Q. And was he part of your investigation?

 4 A. What do you mean?

 5 Q. Were you investigating Paul Jewell as well, criminal

 6 activity?

 7 A. No, sir.

 8 Q. And so on this PR-30C, again, you see the time in, 7:59,

 9 7:57, 7:58, right?

10 A. Yes, sir.

11 Q. Okay.  So when you went out there that day, you knew that

12 individuals -- I mean, you got there at 7:30 because you wanted

13 to beat everyone coming in, right?

14 A. Yes, sir.

15 Q. So you knew that people would be coming in?

16 A. I knew some people would be coming in, yes, sir.

17 Q. And isn't it true, though, that when the police set up a

18 blockade or -- I mean, I think that you said that they secured

19 the perimeter, right?  That's why you needed the police

20 officers there, to secure the perimeter?

21 A. Yes, sir.

22 Q. Because there were a lot of different ways that people

23 could come in?

24 A. Yes, sir.

25 Q. So typically when the police set up a perimeter, that's to
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 2 A. Typically, yes, sir.

 3 Q. But you knew these people were coming, so you had it ready

 4 so that you could bring them in, right?

 5 A. We had a plan to attempt to identify everybody who was

 6 coming in to work, yes, sir.

 7 Q. Okay.  And your plan on attempting to identify them was not

 8 just to stop them on the street and ask them for ID, but it was

 9 to bring them into the premises, correct?

10 A. Yes, sir.

11 Q. And you had a central area where you would keep everyone?

12 A. We ended up having one, yeah.

13 Q. Okay.  And so it was your plan all along to then question

14 everyone who was there, correct?

15 A. Our plan was to identify them and to attempt to ask them

16 questions.  We weren't -- we were expecting that a lot of them

17 might not answer them, as was the case for quite a few of them.

18 Q. And isn't it true that most of them were asked regarding

19 their own personal taxes?

20 A. That was one of the questions, yes, sir.

21 Q. Okay.  So you were investigating them for criminal activity

22 as well?

23 A. No, sir.

24 Q. And do you recall how many individuals came in?  Wasn't

25 there 21 individuals?
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 2 little low.

 3 Q. That sounds low.  So there would have been more than 21?

 4 A. Possibly, yes.

 5 Q. And so you had about -- oh, what was it, about 16 or 18

 6 other CID agents that they could be questioning the other

 7 individuals?

 8 A. That's not quite accurate.

 9 Q. Okay.  Why were there so many CID agents there?

10 A. Well, it was a large location, very large, a lot of

11 property that was there to cover.  And there were two different

12 locations down the street from each other.  So in our job, you

13 had to have multiple agents for each location.  So at the main

14 location where there were a lot more employees coming in at the

15 time, that you expected first thing in the morning, it came in

16 all at the same time, very close together.  So for that reason,

17 we brought one location, and every agent who didn't have some

18 other mandatory responsibility from -- that was located at 

19 29 Cummings, we pulled aside to let them attempt to identify,

20 attempt to question, and if not, then go ahead and ask them to

21 leave for the rest of the day until we were done.

22 Q. Okay.  And you're aware that a lot of them prepared

23 affidavits, correct, after they -- after the event occurred?

24 A. Yes, sir.

25 Q. Because those were made part of the TIGTA report; is that
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 2 A. That's my understanding, yes, sir.

 3 Q. So you saw and reviewed those affidavits of the individuals

 4 there?

 5 A. I've seen quite a few of them, yes, sir.

 6 Q. Okay.  And so then you're aware that the individuals were

 7 not read their rights?

 8 A. Oh, yes, sir.

 9 Q. And you're aware that they felt intimidated?

10 A. I'm aware that they might have, yes, sir.

11 Q. Okay.  But this was all part of your plan just to get

12 information, wasn't it?

13 A. Our plan wasn't to intimidate.  Our plan was to attempt to

14 ask them questions.  And in my experience, we don't read people

15 the rights that were not investigated.

16 Q. So you could have asked some questions they could have

17 disclosed information, criminal information, and you hadn't

18 read them the rights?

19 A. Right.  Oh, absolutely.

20 Q. You said in your experience.  Now, that includes your

21 experience as an interrogation team leader in the Army, right?

22 A. I did very little hands-on interrogation.  My job was a

23 manager.

24 Q. And you said you were the interrogation team leader for two

25 years in the Army, right?
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 2 Q. And then you were also hand-picked to go to Iraq to

 3 question the high officials there, correct?

 4 A. Yes, sir.

 5 Q. So you obviously know how to interrogate and question

 6 people?

 7 A. My job -- I was picked because I had the same skills that

 8 almost every other agent in our agency has, the same general

 9 financial investigative ability.

10 Q. Now, your testimony was that you provided Mr. Hovind with a

11 copy of the search warrant; is that correct?

12 A. Yes, sir.

13 Q. What time did you do that?

14 A. I don't recall specifically.

15 Q. Was it a week later?

16 A. Oh, no.  It was sometime that day.  We always leave a copy

17 of the search warrant with the attachments and the inventory of

18 the location.

19 Q. I'm sorry.  You always leave a copy with the attachments

20 where?

21 A. At the location that we search.

22 Q. Okay.  So you didn't actually hand it to him and put it in

23 his hands, did you?

24 A. I recall him getting it.  I don't recall exactly the

25 mechanism that it was transferred to him.  Like I say, we



Schneider - Cross/Richey    245

 1 didn't leave it lying around. 5 : 1 8 P M

 2 Q. Did you have it in your hands when you walked onto the

 3 premises?

 4 A. Yes, sir.

 5 Q. And what did you do with it?

 6 A. I don't recall specifically.  I believe I gave it to him,

 7 but you're asking for my recall this moment, two-and-a-half

 8 years ago.  I don't recall specifically if I handed it to him

 9 right then or if I handed it to him after we secured the

10 premises.  I don't recall that detail.

11 Q. Did you take notes?

12 A. At which point?

13 Q. During the search warrant, the execution of the search

14 warrant, afterwards, did you take notes of what occurred there

15 and what you did?

16 A. Yeah, I made some notes at some time during there, yes.

17 Q. And you said that you made notes during the time.  You

18 mean, while you were there on the premises, you made notes?

19 A. At different times, yes, sir.

20 Q. And were those notes, did they consist of conversations

21 that you had?

22 A. If there was any pertinent comments made, yes, I would

23 attempt to make notation of that.

24 Q. Okay.  By pertinent, I mean, you seem to recall a week and

25 a half ago quite well some of the specific conversations and
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 2 Mrs. Hovind told you; is that correct?

 3 A. Generally, yes, sir.

 4 Q. Is that because you wrote them in your notes?

 5 A. I documented the activities close thereafter.  And prior to

 6 court, I was able to review my note -- my documentation to the

 7 post-warrant activity.  So I was able to review my own internal

 8 memorandum.

 9 Q. Okay.  And so you consider some of those conversations very

10 relevant and very important, right?

11 A. I considered the comments he made important, yes.

12 Q. Did you note when you gave Mr. Hovind the warrant or where

13 you put it?

14 A. I don't consider that a pertinent point, because it's

15 commonplace, and it's standard that I know I always do it.  So

16 it doesn't stick out as something that I normally document.

17 Q. So that's the only -- I mean, that's your authority to be

18 there on the premises, right?

19 A. Oh, yes, sir.

20 Q. And it lists specifically what you're able to retrieve and

21 what you can't, correct?

22 A. Yes, sir.

23 Q. But you don't consider that a pertinent piece of

24 information to document that you actually gave it to --

25 MS. HELDMYER:  Objection.  Asked and answered, Your
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 2 THE COURT:  Sustained.

 3 BY MR. RICHEY: 

 4 Q. Now, you heard -- you heard the tape that was played today,

 5 right?

 6 A. Yes, sir.

 7 Q. Okay.  And you heard that -- on there you said that there

 8 is a reference to Kent Andrew.  Who is Kent Andrew?

 9 A. Kent and Jo Hovind's son.

10 Q. And he is their oldest?

11 A. I believe so, yes.

12 Q. And have you met him?

13 A. I've somewhat.  I don't know if you can say we've been

14 introduced, but I know who he is, yes.

15 Q. And does he have some kind of mental impairment?

16 MS. HELDMYER:  Objection.  Relevance, Your Honor.

17 THE COURT:  Sustained.

18 BY MR. RICHEY: 

19 Q. Did you hear on the tape today where they said that he was

20 taken and thrown to the ground?

21 A. Yes, I heard that.

22 Q. And you authorized that?

23 A. No, sir, of course not.

24 Q. So you would consider that outside of -- I mean, to you

25 that was unacceptable, correct?
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 2 but that's not something that I would go tell someone to go do,

 3 no.

 4 Q. So you said that it's not something that was acceptable.

 5 So it was something acceptable to you?

 6 A. I didn't say either one of those, but if you would like me

 7 to clarify, I will.

 8 Q. And you're also aware that you -- just a moment.  Now,

 9 was -- do you know who Jonathan Sampson is?

10 A. I know the name.

11 Q. Okay.  Were you aware that he saw Kent Andrew thrown to the

12 ground?

13 MS. HELDMYER:  Objection, Your Honor.

14 THE COURT:  Overruled.

15 THE WITNESS:  I don't recall that, no.

16 BY MR. RICHEY: 

17 Q. Were you aware that he was also thrown in the police car?

18 MS. HELDMYER:  Your Honor, I'm objecting to defense

19 counsel testifying.

20 THE COURT:  Sustained.

21 BY MR. RICHEY: 

22 Q. You actually approached him and spoke to him when he was in

23 a police car, didn't you?

24 A. I spoke with someone in a police car.

25 Q. Okay.  And when you spoke with him, you asked him for his
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 2 you recall any of that?

 3 A. That's not correct.

 4 Q. What's your recollection?

 5 A. Well, the officer had asked him for his ID.  He refused to

 6 provide it to the deputies, and so they took it upon themselves

 7 to put him in the patrol car until they could ascertain his

 8 identity.

 9 Q. And that's when you came over and you ascertained his

10 identity; is that correct?

11 A. I don't recall the specifics.  I know I came over, and I

12 believe -- actually, as I recall now, I believe that as soon as

13 we identified whoever that individual was, if you say it's

14 Jonathan Sampson, it might be, it was obvious he didn't want to

15 answer any other questions.  So he was cut loose and told just

16 to come back when we're done with the search warrant.

17 Q. Are you saying he was let loose at that time or was he held

18 there?

19 A. As soon as he identified himself, he was released.  That's

20 what I recall.

21 Q. So you don't recall telling him that after you saw his ID,

22 that you told him that he had had some run-ins with the law and

23 that's why he didn't provide the ID?

24 A. I recall asking if because of his background, that that's

25 why he didn't want to provide identification, once he said who
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 2 after he identified himself, because I didn't know who it was

 3 up until that point.

 4 Q. So you just assumed because he didn't want to identify

 5 himself, that he had had run-ins with the law before?

 6 A. That's not what I said, sir.  I asked him if that was the

 7 reason why he did not identify himself.

 8 Q. And then it's your testimony then that he was released?

 9 A. Yes, sir.

10 Q. Now, you'd also talked about Mr. Dan Woods; is that

11 correct?

12 A. Yes, sir.

13 Q. And he was one of the individuals that you said was

14 actually arrested and handcuffed; is that correct?

15 A. He was the only individual arrested.

16 Q. The only one.  Okay.  By that you mean a custodial arrest,

17 taken into custody?

18 A. I mean, he was the only one arrested.

19 Q. Well, an arrest can be detaining and asking for -- and not

20 allowing someone to leave, right?

21 A. I didn't believe anything else that occurred that day was

22 an arrest at all.

23 Q. Okay.  But you're trained in police procedures; is that

24 correct?

25 A. Yes, sir.
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 2 custodial arrest?

 3 A. Yes, sir.

 4 Q. Okay.

 5 A. Generally.

 6 Q. And that -- so your -- but your testimony is that none of

 7 them were under arrest except Mr. Woods?

 8 A. Yes, sir.

 9 THE COURT:  Mr. Richey, this is about time for us to

10 stop.  We can pick it back up tomorrow morning.  I assume you

11 have some questions about Mr. Woods, but it is 5:30, and we're

12 going to stop now for the day.

13 Ladies and gentlemen, you'll be excused now for the

14 evening.  The same admonitions apply, the same instructions.

15 Please don't discuss the case amongst yourselves nor with

16 anyone else this evening.  Please avoid any news reports about

17 this trial, any literature, anything regarding this trial or

18 the matters that you've heard discussed and testified about

19 here during the trial, you are to disregard.  Also, please

20 don't conduct any research or any inquiry on your own into

21 these matters.  And, also, very importantly, don't attempt to

22 form any opinion about the merits of the case until you've

23 heard all the evidence, heard the arguments of counsel and

24 you've received your instructions on the law.  You will now be

25 excused and asked to return tomorrow morning at 8:30.  Hope you
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 2 (Jury out.)

 3 THE COURT:  You may step down.  Please don't discuss

 4 your testimony.

 5 THE WITNESS:  Yes, ma'am.

 6 THE COURT:  All right.  We have jury instructions to

 7 discuss.  But before we do, I want to address an issue that we

 8 discussed this morning that relates to jury instructions, and

 9 it has to do with the issue of duty that was discussed this

10 morning.  Mr. Richey raised an issue about what provision in

11 the law created the duty that's at issue in this case and

12 argued that 7202 did not create the duty.  Specifically, 7202

13 states that any person required under this title, which is

14 Title 26 of the United States Code, to collect, account for and

15 pay over any tax imposed by this title, who willfully fails to

16 collect or truthfully account for or pay over -- and pay over,

17 excuse me, such tax shall be criminally liable.

18 26 U.S.C. 3111(a) creates a duty on employers to pay a

19 Social Security tax.  26 U.S.C. 3102(a) and (b) create a duty

20 on employers to deduct required FICA taxes from wages of

21 employees.  26 U.S.C. 3402(a)(1) creates a duty on employers

22 who make a payment of wages to deduct and withhold wages for

23 purposes of the payment of income taxes.  26 CFR 31.3403-1

24 clarifies that employers are liable for the payment of the tax

25 required in 3402 whether or not the employer collects the tax
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 2 MR. BARRINGER:  Your Honor, I don't mean to interrupt.

 3 I'm trying to take some notes, too.  Could you reread that last

 4 CFR?

 5 THE COURT:  Yes.  26 CFR, 31.3403-1.

 6 MR. BARRINGER:  Thank you, Your Honor.

 7 THE COURT:  And then, again, the case that I cited

 8 earlier  Slodov, I'm not sure if I'm pronouncing that

 9 correctly, v. United States at 436 U.S.C. 238, affirms these

10 previously or just cited statutory references as creating the

11 duty of employers for the FICA and income taxes from employee

12 wages.  And, again, 7202 creates criminal liability for an

13 employer's failure to adhere to that duty based on a showing of

14 willfulness.

15 All right.  We left off this morning on page 33.  Is

16 everyone there?  And this is the willfulness instruction for

17 purposes of Counts 1 through 12.  Ms. Heldmyer, let me hear

18 from the government first as to this instruction.

19 MS. HELDMYER:  I have no objection to this

20 instruction, Your Honor.

21 THE COURT:  All right.  Mr. Richey.

22 MR. RICHEY:  Yes, Your Honor.  With regard to the

23 willfulness, Your Honor, my objection in this particular one

24 is -- let me look through my -- okay.  This is the Court's

25 instruction No. 13; is that correct?
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 2 pattern special instruction No. 9 in the Eleventh Circuit's

 3 patterned jury instructions as well as the Supreme Court's case

 4 in Cheek.

 5 MR. RICHEY:  My objection to this particular one is

 6 that although it pulls from a number of different cases, I

 7 think that it becomes very complicated and complex because,

 8 first of all, it contains -- it contains things such as good

 9 faith, misunderstanding.  It contains willful blindness.  And I

10 think that those should be separated.

11 THE COURT:  Okay.  Well, let's start with good faith

12 and misunderstanding.

13 MR. RICHEY:  Okay.

14 THE COURT:  Where are you looking?

15 MR. RICHEY:  On page 34 at the bottom in bold -- well,

16 actually, just before that.  The defendant -- in the middle of

17 that first one, it says, "Defendant has good faith

18 misunderstanding if he honestly believes he is acting within

19 the law."

20 THE COURT:  What do you object as far as that?

21 MR. RICHEY:  Well, I'm just think that's not actually

22 part of willfulness.  That's actually a separate charge or a

23 separate -- it should be separated from the willfulness

24 provision because it's not actually part of the willfulness.

25 What is part of willfulness and -- excuse me if I overlook
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 1 this, but I don't see in the willfulness portion what U.S. v. 5 : 3 5 P M

 2 Bryan specifically says, that they had to have actual

 3 knowledge.

 4 THE COURT:  I'm not following.  What are you referring

 5 to, needing to have actual knowledge of?

 6 MR. RICHEY:  Actual knowledge of the law that they are

 7 alleged to have violated -- an intentional violation of the

 8 specific provision of the law that they are charged with

 9 violating.

10 THE COURT:  Isn't it more accurately stated that they

11 have to have knowledge of the duty?

12 MR. RICHEY:  The way Cheek says it is the law imposed

13 a duty, that the defendant knew of this duty and that he

14 voluntarily and intentionally violated that duty.  And then --

15 Bryan says in -- and, Your Honor, I'm not sure why -- well,

16 yeah.  Anyway, that they had a knowledge of the precise law

17 that they are charged with violating.

18 THE COURT:  Well, the instruction in the first

19 paragraph does refer to an intentional violation of a known

20 legal duty.

21 MR. RICHEY:  Right.  It says were committed by the

22 defendant voluntarily as an intentional violation of a known

23 legal duty.  What Cheek, though, said, and what this

24 instruction does not say, Cheek said specifically -- it

25 provided the three provisions.  It says the law imposed a duty
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 2 he voluntarily and intentionally violated that duty.  And those

 3 are, you know, very specific wordings that the Supreme Court

 4 used.  And I would ask the Court -- this Court to use those

 5 specific words that the Supreme Court used.

 6 Certainly, the Court prior to Cheek had said, you

 7 know, what the Court has here, an act is done willfully if it

 8 is committed voluntarily and purposefully with the specific

 9 intent to do something the law forbids, that is, with bad

10 purpose either to disobey or disregard the law.  

11 And I'm not saying that that's incorrect.  However,

12 Cheek puts it very specifically that the law imposed a duty,

13 that the defendant knew of this duty and that he voluntarily

14 and intentionally violated that duty.

15 THE COURT:  Okay.  Just a moment.  Let me hear from

16 Ms. Heldmyer.

17 MS. HELDMYER:  Your Honor, I think that Mr. Richey's

18 first attempt to fashion a change up to this jury instruction

19 was an incorrect statement of law.  There is no -- there is no

20 case that indicates that the defendant had -- the United States

21 has to prove, or the Court has to charge the jury, that the

22 defendant knew of the exact statute in which he was violating.

23 So I think that's a -- that's not correct.

24 With regard to Cheek, there is no question that we

25 have to prove the elements as specified in Cheek, but I believe
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 2 covers everything including the patterned jury instruction on

 3 willfulness.  And I think that everything that Mr. Richey is

 4 proposing is found in this jury instruction.  And, frankly, I

 5 think it's a well done statement of the law.  And I disagree

 6 that willfulness and good faith are two different things

 7 because -- particularly in this case.  A good faith defense is

 8 allowed in a case of this nature, in a tax case, because it

 9 specifically negates willfulness.  So it makes perfect sense to

10 have the two defined in the same pattern jury instruction.  And

11 I just have -- I believe that this particular jury instruction

12 is well stated and includes all the definitions that the Court

13 is required to give for the jury.

14 THE COURT:  Right.  Well, what I'm going to do, I'll

15 this evening reread Cheek and determine whether this first

16 paragraph needs to have anything added to it to make it more

17 specific to the jury as far as the defendant having to know of

18 the duty.  I'm going to reserve any final decision on that.

19 I'm going to reread Cheek.

20 I do want, though, to move for just a moment to the,

21 to -- the deliberate ignorance or indifference instruction.

22 MS. HELDMYER:  Your Honor, if I may just point out one

23 other thing on that.  In the event this No. 13 remains the way

24 that it is, there is a small typo.  On page 34, the second to

25 the bottom paragraph, let's see, one, two, three, four -- five
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 2 actually held.

 3 THE COURT:  Yes.  Thank you.

 4 MR. RICHEY:  Your Honor, if I could just point out one

 5 thing.  In U.S. v. Bryan -- or Bryan v. U.S., 524 U.S. 184, on

 6 page 194 the Supreme Court said, "In certain cases involving

 7 willful violations of the tax laws, we have concluded that the

 8 jury must find that the defendant was aware of the specific

 9 provision of the tax code that he was charged with violating."

10 And then they cite Cheek v. U.S., 498 U.S. 192, at page 201.

11 THE COURT:  I'll reread Bryan as well for that

12 proposition.

13 All right.  As to the willful blindness instruction,

14 I'm going to reserve ruling on -- or a decision about whether

15 or not this instruction -- or this language would be included.

16 Thus far, the evidence in the case has pointed only to actual

17 knowledge on the part of Mr. Hovind.  And in this circuit,

18 where the evidence points only to actual knowledge, a willful

19 blindness instruction is not appropriate.  And I can cite those

20 cases, Ms. Heldmyer, if you need me to cite those.

21 MS. HELDMYER:  I do not, Your Honor.  I'm not going to

22 be asking for a willful blindness in this case.

23 MR. RICHEY:  Your Honor, in that regard, then, on 

24 page 33 in the first paragraph -- or it comes down, one, two,

25 three, four, five, six, seven, eight, nine -- ten, says,
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 2 required or the ultimate good would result from such conduct."

 3 I'm not sure that there's been any testimony of that, and I'd

 4 ask that that be struck.

 5 THE COURT:  That there was no testimony of what?

 6 MR. RICHEY:  That it was religiously required or that

 7 ultimate good would result in such conduct.

 8 THE COURT:  Well, I disagree as far as the evidence

 9 thus far.  And this is from the pattern instruction.  But I'll

10 hear from Ms. Heldmyer, if you have a different understanding

11 of the evidence thus far.

12 MS. HELDMYER:  Your Honor, I'm not sure where -- I

13 didn't follow Mr. Richey's instructions on where to get to

14 where he was talking about.

15 THE COURT:  He's in the first full paragraph on 

16 page 33, down about ten lines in the first full paragraph, and

17 it reads, "Defendant may have believed that the conduct was

18 religiously required or that ultimate good would result from

19 such conduct."

20 MS. HELDMYER:  I see it, Your Honor.

21 THE COURT:  Mr. Richey has suggested that the evidence

22 has not been presented thus far to support either that the

23 conduct was religiously required or ultimate good would result

24 from such conduct.  But I believe differently, and there has

25 been -- there has been evidence in the trial as far as
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 2 that CSE brought in, and there is other evidence that's been

 3 presented as far as ultimate good coming from the activities.

 4 And I would take a different view of the evidence, but,

 5 Ms. Heldmyer.

 6 MS. HELDMYER:  I agree with the Court, Your Honor, I

 7 would ask that that remain in.  I believe that the testimony

 8 and the evidence has shown that that's an accurate statement.

 9 THE COURT:  And there were references in, I believe --

10 was it Ms. Horton?  Was she the -- maybe I have the name wrong.

11 The Pensacola Christian College administrator as far as her

12 conversations with Mr. Hovind about the religious edicts

13 involved here and whether this was condoned or not by religion.

14 I think we have had testimony.

15 MS. HELDMYER:  There was extensive discussion on the

16 tape that we heard this morning as well about the

17 responsibility of all Christians to stand up, and et cetera, et

18 cetera.  So I think that that is very, very pertinent.

19 THE COURT:  All right.  That language is going to

20 remain, Mr. Richey.  You've objected, and it's noted.

21 MR. RICHEY:  And then on the next page, Your Honor, if

22 I might, page 34 where it begins, "Congress' purpose for

23 requiring pertinent willfulness," and recites cases in which to

24 avoid penalizing taxpayers who make innocent mistakes.  One of

25 the things that I have requested was that -- and this is a
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 2 their U.S. v. Bishop, 412, U.S. 346, page 360 and 361, which

 3 quotes spies at 496.  It says -- and then it also cites

 4 Murdoch, 290 U.S -- at page 396, says, "It is not the purpose

 5 of the law to penalize frank difference of opinion or innocent

 6 errors made despite the exercise of reasonable care."  

 7 So I would ask the Court, although it has in here

 8 innocent mistakes, include in there, frank difference of

 9 opinion.  There's three -- four different times the Supreme

10 Court has used that word.

11 THE COURT:  I'm going to decline to use the wording

12 "frank difference of opinion" in this case.  I think in this

13 case that that would be misleading to the jury.  It might leave

14 the jury with the impression that frank difference of opinion

15 about whether the law applied to Mr. Hovind would be sufficient

16 for a defense, and that is not the law.

17 MR. RICHEY:  So my objection is noted?

18 THE COURT:  Your objection is noted.  And the language

19 that I will use, and I think what we have used, is good faith,

20 misunderstanding or innocent mistake.

21 MR. RICHEY:  If I could also ask then that the Court

22 include -- in Murdoch the Court said, "Congress did not intend

23 that a person by reason of a bona fide misunderstanding as to

24 his liability of the tax as due, his duty to make return or his

25 duty as to the accuracy of the records he maintained should
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 2 conduct."  So I'd ask that the Court also include a bona fide

 3 misunderstanding.

 4 THE COURT:  I'll review Murdoch again.

 5 MR. RICHEY:  And, again, that's at page 396.

 6 THE COURT:  All right.

 7 MR. RICHEY:  Thank you.

 8 THE COURT:  Do you wish to be heard, Ms. Heldmyer, as

 9 to those requests?

10 MS. HELDMYER:  No, Your Honor, I don't.  Apparently --

11 are these new submissions by the defense?  Because I'm not

12 seeing jury instructions.

13 THE COURT:  Well, the frank difference of opinion is

14 not new.  That has been requested, and it's on page 40.  The

15 case of Murdoch is cited on the same page, although the word

16 "bona fide" does not appear.

17 MS. HELDMYER:  I see, Your Honor.  No, I don't need to

18 be heard on those.  Thank you.

19 THE COURT:  All right.  That takes us over to page 44.

20 There is a proposed instruction here by the defense regarding

21 legal avoidance of a tax citing the case of the United States

22 v. Thompson Center Arms Company.

23 MR. RICHEY:  Oh, okay.  Your Honor, on mine that's

24 page 43.  Maybe I was looking at the wrong page.

25 THE COURT:  That's odd.  All right.  That's on 44 on
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 2 MR. RICHEY:  Correct.

 3 THE COURT:  This is taken out of a case that really

 4 has no application to the case at issue here.  It is buried in

 5 a footnote, and I decline to give this instruction.  I find it

 6 misleading and would confuse the jury extensively.

 7 MR. RICHEY:  Your Honor, if I could also -- we've had

 8 testimony that it's proper to -- there is nothing wrong with

 9 legally avoiding, but the charge in this case is evading.

10 THE COURT:  What testimony have we had that it's

11 proper to legally avoid?

12 MR. RICHEY:  I think Mr. Gibbs testified to that.  I

13 believe that the bankruptcy attorney, he also testified

14 regarding that.

15 THE COURT:  I don't remember Mr. Gibbs, and I'm not

16 sure I can recall Mr. Beard's testimony that far back, but

17 if -- I know there was no great discussion about avoidance

18 versus evasion, but based on the evidence thus far in the

19 trial, I'm not going to give this instruction, Mr. Richey.  I

20 think it is -- again, would result in confusion to the jury.

21 MR. RICHEY:  Your Honor, I would ask then if the Court

22 would fashion an instruction as to what evasion means, because

23 that is part of the charge, especially regarding Counts 13

24 through 57, that there was an evasion of that.  And avoidance

25 and evasion are two different legal terms, and yet --
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 2 this case, in criminal charges that Mr. Hovind faces, he

 3 doesn't have a legal right to avoid the duty to pay the tax if

 4 he's an employer.  And so I'm not going to give this

 5 instruction as requested.

 6 Now, as far as evasion and what that means on Counts 1

 7 through 12, I think that is going to be explained in the

 8 willfulness instruction.  In other words, understanding and

 9 knowing that he has a duty as an employer to collect and

10 account for and pay the tax.  That instruction is going to be

11 given.  Now, you also request some further explanation.  We

12 haven't gotten to the structuring count -- counts.  So can you

13 hold your comments until then?

14 MR. RICHEY:  Right.  Well -- and I put this in in this

15 location, although it kind of went to both, just because I know

16 the government has used the two terms interchangeably, but

17 legally they are not interchangeable.  Avoidance and evasion

18 are two separate legal terms.  And I think because of that

19 interchangeable use, that it needs to be clarified to the jury.

20 THE COURT:  When has the government used the word

21 "avoidance"?

22 MR. RICHEY:  In opening argument it did, and at

23 various times during testimony, the government has used the

24 word "avoid."

25 THE COURT:  I don't remember it, Mr. Richey, and if
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 2 Mr. Beard responded to a question that you asked about

 3 avoidance, that may be, but it was certainly not a focus of

 4 your cross-examination.  I don't remember the term being used

 5 in the government's opening statement.  What evidence do you

 6 suggest exists of avoidance versus evasion?  Let me ask that.

 7 MR. RICHEY:  Well, my understanding is that anyone has

 8 the right to legally avoid as much tax as they can.  Legally

 9 avoid means that you can put it in a 401(k), you can do

10 different things to minimize the tax obligation, even to the

11 point where you don't owe anything.

12 THE COURT:  Put it in the context of this trial,

13 because that's where you're asking this instruction to be

14 given.  So understanding that Mr. Hovind is charged with

15 willfully failing to deduct and account for and pay employment

16 taxes, where is the evidence of him rightfully and legally

17 avoiding that?

18 MR. RICHEY:  Well, part of the evidence is we had a

19 couple of -- I can't remember the name right off the top of my

20 head, but he had worked there before, and he filed his tax

21 returns, and he filed as self-employed.  So as self-employed,

22 then he would take on the obligation and the responsibility for

23 paying those taxes, as opposed to Mr. Hovind.

24 THE COURT:  But Mr. Hovind can't delegate that

25 responsibility if he's an employer.
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 2 individual declared himself as self-employed, then we have a

 3 different situation.

 4 THE COURT:  No, no.  No, we don't.  Mr. Hovind can be

 5 an employer for purposes of the law and every one of his

 6 employees could have declared themselves self-employed, and

 7 that would not have changed the fact that Mr. Hovind is a

 8 employer under the Internal Revenue Code.  The employees'

 9 actions with respect to that are relevant.

10 MR. RICHEY:  With all due respect, I disagree.

11 THE COURT:  But I don't see any set of circumstances

12 where an employer could legally avoid the payment of employment

13 taxes.  If Mr. Hovind is an employer, and that's a question in

14 the case, something the government has to establish, that if he

15 is an employer who has the duty to withhold and pay the tax,

16 there is no possibility of him avoiding.  Okay.  And he's not

17 charged with personal income tax evasion.  

18 So I'm not going to give this instruction.  I don't

19 believe it applies in this case, and I find it would confuse

20 the jury.

21 MR. RICHEY:  Can I reserve what I would say about it

22 in regards to Counts 13 through 57 when we get there?

23 THE COURT:  Yes.

24 MR. RICHEY:  Thank you.

25 THE COURT:  All right.  The next instruction is on
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 2 in the Eleventh Circuit pattern instructions on good faith,

 3 which we typically see given in a fraud case where you don't

 4 have sort of the special circumstances that we have in a tax

 5 case where there is the special instruction on willfulness.

 6 This was proposed by the defense.  I'm sorry, I don't know if

 7 it was proposed by Mr. Richey or Mr. Barringer.  I have to say

 8 the third paragraph would not seem to apply at all.   

 9 Mr. Richey, I'll hear you and, also, would ask where

10 you would propose this to be inserted and given.

11 MR. RICHEY:  I'm sorry.  You said page 45?

12 THE COURT:  I apologize.  The pagination for some

13 reason may be off, but the defendants' of proposed jury

14 instruction 25, good faith defense.

15 MR. RICHEY:  Okay.  It's page 44.  Your Honor, with

16 this, this would come in -- I don't believe it's part of

17 willfulness, but I think it would be given after willfulness as

18 a separate instruction.  Am I misunderstanding?

19 THE COURT:  Well, no, but I think that the instruction

20 that has been proposed and that is under consideration on

21 willfulness incorporates -- incorporates this into that

22 instruction, and I don't see the need to restate.

23 MR. RICHEY:  Well, my issue there is that

24 willfulness -- good faith is not part of willfulness, but

25 willfulness is an element of the crime.  Good faith is not an



   268

 1 element of the crime.  So to link good faith with an element of 6 : 0 0 P M

 2 the crime would be to distort that element.  And the Eleventh

 3 Circuit certainly saw it as a different requirement, which is

 4 why they made it a separate patterned jury instruction.

 5 THE COURT:  Right.  But if you go back and you look at

 6 the proposed willfulness instruction, which is on page 33,

 7 begins there.  

 8 MR. RICHEY:  Yes.  And, again, my point is good faith

 9 is not part of the element of willfulness.  So to combine the

10 two would be to distort the element of willfulness.

11 THE COURT:  There isn't -- the instruction does

12 include -- or does instruct the jury about the burden as far as

13 good faith.  All right.  Let me hear from Ms. Heldmyer.

14 Ms. Heldmyer.

15 MS. HELDMYER:  Your Honor, the problem that I see is

16 this good faith defense patterned jury instruction doesn't fit

17 this case.  As the Court alluded to, the third paragraph was

18 completely off.  We're talking about business ventures that

19 were sound.  There is a reference in the previous paragraph

20 about error in management or was careless.  It does not

21 establish corruption or willfulness.  It just doesn't fit,

22 which is why I prefer the way the Court had it proposed in a

23 more appropriate context.

24 THE COURT:  All right.  Mr. Richey, I'll consider your

25 position on this when I'm reviewing the willfulness
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 2 MR. RICHEY:  Thank you.

 3 THE COURT:  All right.  As to the next instruction, it

 4 starts on my page 46, probably your page 45, this is the

 5 structuring instruction.

 6 MS. HELDMYER:  No objection from the government, Your

 7 Honor.

 8 THE COURT:  All right.  Thank you.

 9 I'm not sure, I'll have to assume that the defense was

10 not aware of the -- I guess you would call it the

11 legislative -- or the enactment -- the amendment to the statute

12 that essentially superseded or overruled Ratzlafv, but there is

13 no longer a willfulness component to the statute.

14 MR. RICHEY:  Your Honor, I understand that Ratzlafv

15 came out in '94, and the legislature amended it in 1995.

16 However, U.S. v. Bryan came out in 1998 and still cites to

17 Ratzlafv, although I don't want to mislead this Court, because

18 the court -- the case that came up to Bryan had been decided

19 when -- before Ratzlafv had been amended.

20 THE COURT:  Right.

21 MR. RICHEY:  However, Bryan, as well as U.S. v. High,

22 which is an Eleventh Circuit case decided in 1997, also cites

23 Ratzlafv.

24 THE COURT:  But, again, High -- the case of High was

25 instituted before the legislative changes, and it was
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 2 case because the changes did not apply retroactive.  So I think

 3 that was probably appropriate.

 4 MR. RICHEY:  If I could address one thing.  When Bryan

 5 cites to Ratzlafv, particularly on page 194, Bryan says, "Both

 6 the tax cases and Ratzlafv involve highly technical statutes

 7 that presented the danger of snaring individuals engaging in

 8 apparently innocent conduct.  As a result, we held that these

 9 statutes carve out an exception to the traditional rule.

10 Ignorance to the law is no excuse and require that the

11 defendant have knowledge of the law."  

12 So although the willfulness portion was taken out of

13 the statute, 5324, what they look at is that that highly

14 technical statute.  And in referring to that, they look at --

15 they've grouped two different things as highly technical

16 statutes, the tax statutes and the bank secrecy statutes.  And

17 5324, although it was amended by Congress to remove willful,

18 did not take it out of the highly technical statutes that Bryan

19 looked at and addressed as Ratzlafv.  So, granted, the

20 willfulness element was taken out, but it still remains as an

21 exception to the traditional rule that ignorance of the law is

22 no excuse.  

23 And so if I could, one more thing to solidify this,

24 the statute, although it removed willfulness, and I would ask

25 the Court to look specifically at the second paragraph where it
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 2 crime or offense for anyone under certain circumstances to

 3 knowingly, and the statute says, "and with the purpose to evade

 4 a currency transaction report."  So the statute, although it

 5 removed willfulness, still contains -- and I've asked the Court

 6 to insert knowingly and with the purpose to evade.  By

 7 including that in there, knowing and with the purpose, clearly

 8 goes to specific intent.

 9 THE COURT:  Well, that is included.  I mean, the third

10 element is that the government must prove that the defendant's

11 purpose in structuring this transaction was to evade the

12 transaction reporting requirement.

13 MR. RICHEY:  But where the Court in paragraph 2 is

14 allegedly citing to 5324, it should say to knowingly and with

15 purpose evade a currency transaction reporting requirement.

16 And so they based on --

17 THE COURT:  Okay.  I'll include that language, 

18 Mr. Richey.  It's not an inaccurate statement, and I'll add the

19 word, to knowingly and with -- or to knowingly and purposefully

20 evade a currency transaction reporting requirement.  That is

21 the law.  That is what must be proven.

22 MR. RICHEY:  So based on the exceptions the Supreme

23 Court has carved out with bank secrecy requirements, there is

24 still -- and I'm going to argue that they have a duty to prove

25 that the defendant had a knowledge of the law, because Bryan
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 2 but they did not exclude that exception of the traditional

 3 rule.

 4 THE COURT:  All right.  I disagree that they have to

 5 prove knowledge of the law under 5324-3 prosecution.  So I

 6 disagree.

 7 All right.  Mr. Barringer you've been patiently

 8 standing.  I assume you want to chime in.

 9 MR. BARRINGER:  I get to speak solo.  First of all, I

10 agree with everything Mr. Richey has said.  And let me take it

11 another step further, because what the Court is framing is that

12 they don't have to know that they are doing something illegal,

13 but they have to know they are purposely evading a limit which

14 is in the law anyway.  In effect -- to define how this plays

15 out, to define what they know and what they don't know, and

16 define whether they know something is illegal or not is so

17 vague without this knowledge component built into it that 

18 Mr. Richey was referring to, that it makes it, as Bryan talks

19 about, perfectly innocent activities where you -- where you

20 don't know anything about the statute, you don't know anything

21 at all, but you take $9,000 out five days in a row, and the

22 bank says, whoa, there is something wrong there, and the IRS

23 says that's illegal.  

24 You could have no idea at all and be guilty of this

25 crime without the intent and the knowledge aspect built into it
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 2 this activity.  That's the whole problem with the banking laws.

 3 That's the whole problem with the taxes laws and why they are

 4 so complex and so difficult.  And, more importantly, as we get

 5 into this case and we're looking at it, 2001, we have 9/11, the

 6 Patriot Act comes out, which makes additional matters in terms

 7 of the Banking Secrecy Act kick into the place, which is part

 8 of the time period involved in this case.  Most of the 2002

 9 year that's built in here is tied into that.

10 And we heard from Ms. Dyson where they had to do all

11 kinds of additional things.  They had to change forms in

12 midstream here.  The CTRs were no longer even the document that

13 even applied anymore as a result of the Patriot Act at a

14 certain point in time.  We just had this whole problem that the

15 banking laws and the currency transaction reports are so

16 complicated, that knowledge of that -- knowledge of what you're

17 doing is specifically a crime has to be an element in this

18 case.  Otherwise, you're basically making it almost a no

19 intent, a no thought process guilty process in terms of you do

20 an action, you're guilty.

21 THE COURT:  But, now, the first element in the

22 instructions requires the defendant to prove -- excuse me, the

23 government to prove that the defendants had knowledge of the

24 currency transaction reporting requirements and then acted with

25 an intent to evade them.  What else are you suggesting is
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 2 MR. BARRINGER:  I'm suggesting that it should still

 3 say that they knew that evading the reporting requirement was

 4 illegal.

 5 THE COURT:  All right.  I disagree.

 6 MR. BARRINGER:  And I appreciate Your Honor's

 7 position.  I think that's just where -- I think that's still

 8 where Bryan is at.  I think that's -- even though Bryan, as 

 9 Mr. Richey said, dealt with stuff before, they could very well

10 have said in the footnote, the laws change, this no longer

11 applies.  They didn't do so.  It's a broad, sweeping decision

12 by Bryan that says this is still an element of that crime.  I

13 think it still has to be an element in this case.

14 THE COURT:  Well, I have already promised to review

15 Bryan.  So I will review it, and I will keep this in mind.  And

16 if need be, I can reconsider.

17 MR. BARRINGER:  Thank you, Your Honor.

18 THE COURT:  And will do so if I feel it appropriate.

19 Okay.  I had just a note here that I made on this

20 pattern instruction, and you'll see that I bolded some language

21 on the second page of this instruction, because it says in the

22 first full paragraph on the second page, "To structure a

23 transaction means to deposit or withdraw or otherwise

24 participate in the transfer of a total of more than 10,000."

25 Then it goes on and says, "Or a series of separate
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 2 than, not that.  I guess the question I have is, what about the

 3 transaction of 10,000?  I thought we had testimony about that.

 4 MS. HELDMYER:  Your Honor, it is my understanding of

 5 the law that the reporting requirement is over 10,000.  So

 6 10,000 and one penny would trip the reporting requirement.

 7 That's my understanding, although in this particular case, we

 8 don't have anything -- we don't have any transactions of

 9 exactly $10,000.

10 THE COURT:  No, but we had testimony about that.

11 MS. HELDMYER:  We did.

12 THE COURT:  And that is the law, and arguably I think

13 I should reword this to say each involving $10,000 or less,

14 individually, just to be an accurate statement of the law.

15 MS. HELDMYER:  That would be fine, Your Honor.

16 THE COURT:  Does the defense have any objection to

17 that?

18 MR. RICHEY:  Yes, Your Honor.  I would object because

19 having a transaction under 10,000 does not meet the

20 requirements of the law.  And what the government has to prove

21 is that there were transactions over 10,000.  And so to change

22 that wording to say that the transfer of less than 10,000 means

23 that --

24 THE COURT:  No.  I don't think you're following me.

25 MR. BARRINGER:  Are you in the second highlighted
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 2 THE COURT:  Yes.  I mean, I started in the first full

 3 paragraph on the second page, and I said I had some language

 4 there bolded, and one thing that is bolded is the reference to

 5 more than 10,000 in cash or currency, transfer of a total more

 6 than 10,000 i cash or currency.  Right?  And I think we all

 7 agree that's an accurate statement of the law.  But the pattern

 8 instruction goes on to read, "Or through a financial

 9 institution or bank by setting up or arranging a series of

10 separate transactions each involving less than 10,000

11 individually."

12 My point here is that I believe the law says 10,000 or

13 less individually.  I mean, it's not a huge deal, but I'd like

14 my instructions to be legally correct, and I believe that that

15 is a more accurate statement.  

16 Mr. Barringer, do you agree or disagree?

17 MR. BARRINGER:  No.  I think that's fine.  10,000 or

18 less -- each involving 10,000 or less in that second part?

19 THE COURT:  Right.

20 MR. BARRINGER:  Not in the first one, but in the

21 second part?

22 THE COURT:  The first it continues to be a total of

23 more than 10,000.

24 MR. RICHEY:  Right.  And I think that that wording

25 would need to be put in there, because the "or" seems to say
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 2 series of transactions each involving less than 10,000.  What

 3 if you had a transaction of 4,000 and 4,000?  Then you still

 4 haven't met the 10,000 requirement, but the jury could infer

 5 that that was a crime.  

 6 And so I think that this -- it should say each

 7 involving less than 10,000 individually, but a total of 10,000.

 8 Then, I believe, Your Honor, that the testimony and that the

 9 law also is that it has to occur within one day.  So you

10 couldn't have a transaction of 4,000 on Tuesday and a

11 transaction of 4,000 on Thursday and that triggered the

12 requirement.  That would be a violation.  So I think that this

13 needs to be clarified that it has to be within one day and that

14 it has to be a total amount of over 10,000.

15 THE COURT:  Ms. Heldmyer, do you have any objection to

16 the language being added that says "which total in excess of

17 $10,000"?

18 MS. HELDMYER:  I certainly have the "in one day."  I

19 have an objection to that language.

20 THE COURT:  Well, I wasn't there yet, but go ahead.

21 MS. HELDMYER:  I'm sorry.  I didn't mean to jump

22 ahead.  Where would the Court insert that language?

23 THE COURT:  Well, just after "each involving $10,000

24 or less individually, but totaling in excess of $10,000."

25 MS. HELDMYER:  I'm not sure that that's a correct
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 2 THE COURT:  Well, I tell you what.  I have created way

 3 more discussion than I expected to create with this.  You all

 4 look at it tonight, and we can talk about it again tomorrow.

 5 MR. RICHEY:  If I could just point out one more thing

 6 with regard to this, Your Honor.

 7 THE COURT:  Okay.

 8 MR. RICHEY:  Back on the page prior where -- the third

 9 paragraph where it says, "With respect to currency transaction

10 reporting requirements," and then dropping down four lines to

11 where it says, "To file reports with the government, all

12 currency transaction reports, Form 4789," and it says,

13 "Disclosing all deposits, withdrawals, transfers or payments."

14 I believe, Your Honor, that the statute reads receipts,

15 transfers or payments.  And then -- and then it continues.  

16 So the deposits and withdrawals should be scratched,

17 and it should say received, and then to be consistent, then

18 also flipping over after the fourth element, it says, "To

19 structure a transaction means to deposit or withdraw or

20 otherwise participate in the transfer."  And, again, that

21 should be -- if the --

22 THE COURT:  Where are you referring to?

23 MR. RICHEY:  I'm sorry.  After the fourth element, it

24 says "to structure" on the next page.

25 THE COURT:  Right.
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 2 means to," and the Court has here, "deposit or withdraw."  And

 3 based on the wording of the statute, it's receipt, transfer or

 4 payment.  So I believe it would be receipt.  Now, the word

 5 "withdraw" is not in the statute.  The word "withdraw" comes in

 6 in the regulation.  So my argument there would be that that's

 7 inconsistent with the statute, and so if the Court is going to

 8 put in there --

 9 THE COURT:  Mr. Richey, this is right out of the jury

10 instruction you proposed, same language.

11 MS. HELDMYER:  It's also the patterned jury

12 instruction.

13 THE COURT:  I know.  I'm going to give it the way it

14 is, Mr. Richey.

15 MR. RICHEY:  The other thing there on that third

16 paragraph on the first page of the instruction, the very last

17 words there, cash or currency, I believe it's called a currency

18 transaction report.  I don't know if the Court is implying that

19 there is a difference between cash and currency.

20 THE COURT:  You've lost me.  Where are you?

21 MR. RICHEY:  I'm sorry.  The third paragraph.

22 THE COURT:  On the first page?

23 MR. RICHEY:  Yeah.  First page, with respect to

24 currency transaction report, the very end of that, the last

25 three words, "cash or currency."  This is a currency
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 2 implying that there is a difference, and I think that the

 3 testimony was that it had to be in cash.  So I don't --

 4 THE COURT:  I think that's referring to -- this is --

 5 MR. RICHEY:  I think it's confusing because the jury

 6 could imply, well, if it's not cash, it's currency.  And is

 7 currency a check?

 8 THE COURT:  Typically.

 9 MR. RICHEY:  But the witness who testified said that

10 it's cash that triggers it.  I mean, you can bring a check and

11 cash the check, but it's the actual cash that triggers it.

12 THE COURT:  I don't think there is going to be any

13 confusion on the jury's part about that.  And this is out of

14 the pattern instruction, and I'm going to leave it as it is.

15 MR. BARRINGER:  Just for the record, I would join in

16 Mr. Richey's last objections and requests.

17 THE COURT:  So noted.

18 All right.  Page 49.

19 MR. RICHEY:  Oh, I'm sorry, Your Honor.  The last

20 paragraph in that instruction on the knowledge, I think that

21 that paragraph actually goes against the wording of the statute

22 that to knowingly and with purpose to evade.  And so what that

23 does is it negates the purpose.

24 THE COURT:  I disagree.  I am going to read Bryan

25 again this evening, but what this is saying is that willfulness
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 2 government does not have to prove that the defendant knew the

 3 action taken was illegal and did not have to have knowledge of

 4 the law against structuring transactions.  The defendant,

 5 however, does have to have knowledge of the transaction

 6 reporting requirements.  For instance, if you have evidence

 7 that someone advised the defendants that there is this

 8 reporting requirement out there that the banks have to follow,

 9 there is no statutory cite given, there is no evidence that the

10 defendants were aware of the specific law, but then acted on

11 that representation and took action to evade that reporting

12 requirement, then I think the statute is satisfied.

13 MR. RICHEY:  Okay.  And, Your Honor, in particular,

14 then, on that second line where it says the government prove --

15 doesn't require that the government prove the defendant knew

16 that the action taken was illegal, then what the Court is

17 suggesting is that someone could say, hey, you know, if you

18 take out 10,000, it's going to trigger, and the bank has to

19 report this.  A person could decide, well, you know, I really

20 don't want the bank to report it.  They don't think there is

21 any criminal activity there, which then removes all mens rea

22 from this crime.

23 I think that it has -- they have to believe that they

24 were committing a crime.  They have to believe that it was

25 illegal to do that.  I mean, just because you don't want the
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 2 I mean, you could do that and say, you know, I don't want this

 3 reported, but not that I have any mens rea to commit a crime.

 4 But I think the currency transaction report in evading that

 5 goes specifically to that you have to have a mens rea that

 6 there is illegal activity, that you're doing something illegal.

 7 And I think that this instruction, that particular sentence,

 8 would completely negate any mens rea.

 9 THE COURT:  Okay.  All right.  All the way over to my

10 page 59.

11 MR. RICHEY:  So, I'm sorry, Your Honor, are you now

12 on -- I'm not sure.  Are you on 7212?

13 THE COURT:  No.  I'm on aiding and abetting.

14 MR. RICHEY:  Oh, aiding and abetting.  Just back to

15 the evasion portion.

16 THE COURT:  I apologize, Mr. Richey.  I did tell you

17 that you could address that.  All right.

18 MR. RICHEY:  Okay.  Well, the statute requires that --

19 I can't even find the page -- that it has to be with the

20 purpose of evading.  And so, again, that brings up avoidance

21 versus evasion, and I believe that because of that terminology,

22 that it's been used here, that the jury should have instruction

23 regarding what evasion means, and the Court should provide a

24 legal definition of evasion.

25 THE COURT:  Ms. Heldmyer.
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 2 Mr. Richey about the use of the word "avoid."  I think I

 3 probably used the word "avoid" as it's used conversationally,

 4 but never in context of what the government has to prove.  So

 5 simply because of the use of the word "avoidance" in this

 6 courtroom does not give rise to any evidence or any proof

 7 that -- or any argument by the government that all we have to

 8 prove is avoiding rather than evasion.

 9 Now, having said that, a definition of evading,

10 depending on what it is, of course, would not be offensive to

11 me, and if the Court wishes to define the word "evade" for the

12 jury, I don't know that I would have objection.  Obviously I

13 would have to see it.  But, generally speaking, I don't know

14 that I would have objection to a definition.

15 THE COURT:  All right.  Thank you.

16 All right.  Then over on to page 59, which is aiding

17 and abetting instruction, which is part of the indictment on

18 Counts 13 through 57.  This is straight from the Eleventh

19 Circuit pattern instructions.

20 Any comments, Ms. Heldmyer?

21 MS. HELDMYER:  No, Your Honor.

22 THE COURT:  Mr. Richey?

23 MR. RICHEY:  I'm trying to find mine.

24 THE COURT:  Mr. Barringer.

25 MS. HELDMYER:  Page 57.
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 2 indictment.

 3 MR. BARRINGER:  I guess my only question is, we have

 4 the word "willfully" thrown in here a lot of times, and I'm not

 5 sure that it's been defined within these counts as to what

 6 willfulness is supposed to mean, willfully joining together,

 7 willfully associate, willfully participate.  I mean, here again

 8 we have the mens rea built into this when we're discussing how

 9 much mens rea is really built into the main body of the charge

10 with respect to 13 through 57.

11 THE COURT:  Ms. Heldmyer.

12 MR. BARRINGER:  I guess that's where I have my

13 concerns.

14 THE COURT:  That's a good point.  Ms. Heldmyer.

15 MS. HELDMYER:  In terms of defining willfulness, Your

16 Honor?

17 THE COURT:  Well, the point that Mr. Barringer raises

18 is aiding and abetting is charged in connection with Counts 13

19 through 57, which we have discussed there not being a

20 willfulness, excuse me, component to, and this instruction then

21 following right on the heels of that instruction referring to

22 willfulness.  In other words, Mrs. Hovind can't be -- let's

23 just assume Mrs. Hovind is under consideration for aiding and

24 abetting.  She can't be found guilty of the substantive charge

25 of structuring or evading the structuring -- excuse me, evading
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 2 can find that she willfully aided and abetted and can be liable

 3 or responsible that way.  It seems a little confusing, to say

 4 the least, and perhaps something that can be explained.  And

 5 I'm asking you to consider it.  And you can consider it, and we

 6 can address this.  And I'm not instructing the jury tomorrow,

 7 so nothing --

 8 MS. HELDMYER:  Yes, Your Honor, I would like to

 9 consider it.  It is the pattern, and it is charged.  I don't

10 know what the alternative would be, is what I'm trying to

11 imagine.  I don't know that just not giving the aiding and

12 abetting instruction would solve the problem.  I'll give it

13 some thought, Your Honor.

14 THE COURT:  Well, in thinking about it, I guess also

15 if you would consider the evidence thus far as far as her

16 involvement.

17 MS. HELDMYER:  Well, Your Honor, she's not the one

18 that's charged with aiding and abetting, frankly, in those

19 charges.  It's Mr. Hovind aiding and abetting her in the

20 structuring counts.  She's the one that structured.  She didn't

21 aid and abet anything, but he was aiding and abetting her.

22 MR. RICHEY:  And so, Your Honor, based on that, I

23 think that typically in an aiding and abetting situation, that

24 the government is required to show, I may be incorrect, who was

25 the principal of the matter and who was the agent.
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 2 is Mrs. Hovind was the principal.

 3 MR. RICHEY:  Right.  But that wasn't specified in the

 4 indictment charge.

 5 THE COURT:  I don't find that it need be.

 6 All right.  Well, if you would all continue to think

 7 about this, especially Ms. Heldmyer, in terms of the 13 through

 8 57 and the instructions on that, with this following right

 9 behind it.  It may be that it's just going to have to be

10 explained.

11 MR. RICHEY:  Your Honor, before we move on to the next

12 one, this deals with -- I had a proposed jury instruction 

13 No. 17.  I believe it would have been probably page 55 of

14 yours.  I'm not sure.

15 THE COURT:  It's 56.

16 MR. RICHEY:  56.  And now that we've gotten into the

17 Form 4789 again, I believe that this raises the issue of the

18 PRA, the Paperwork Reduction Act, and the legal requirements of

19 that form and what was necessary, and what the statute

20 specifically provides in the PRA is it would be a complete bar.

21 And I'll e-mail something to the Court this evening regarding

22 that.

23 THE COURT:  Well, I've reviewed the cases that you've

24 cited here in support of the proposed instruction, and the

25 section of the statute that the government has charged the
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 2 prove this report issue.  So. . . 

 3 MR. RICHEY:  But the Court has provided in its

 4 instruction Form 4789.

 5 THE COURT:  Well, maybe that needs to be deleted,

 6 then, so as not to be confusing.

 7 MR. RICHEY:  And that is the evidence that's come in

 8 so far is the currency transaction reports, were the Forms

 9 4789.

10 THE COURT:  Well, are you arguing that the government

11 must prove this in this case?  Is that why you want this

12 instruction given?  That the government must --

13 MR. RICHEY:  Yes.  And I'm also raising the issue that

14 since the Court's now going to state it's Form 4789, and that

15 is the evidence in here, I believe an instruction regarding the

16 PRA is appropriate.  And like I said, I would be providing the

17 Court with that.

18 THE COURT:  Ms. Heldmyer.

19 MS. HELDMYER:  I disagree with the entire argument,

20 Your Honor.  The Paperwork Reduction Act does not have any

21 impact on anything that is required under the statute.  As a

22 matter of fact, there is an Eleventh Circuit case on point, and

23 I can get it to you in a second, that so says that the

24 paperwork Reduction Act is not designed to abrogate any

25 responsibility or any legal duty by any citizen otherwise
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 2 this request is an incorrect statement of law and not part of

 3 the elements of the offense.

 4 MR. BARRINGER:  Just for the record, I would concur

 5 with Mr. Richey that the Paperwork Reduction Act does apply in

 6 this instance as well.

 7 THE COURT:  All right.  Well, you can provide me

 8 with -- both sides can provide me with what they feel is

 9 appropriate.

10 MS. HELDMYER:  I have an Eleventh Circuit cite for the

11 Court.

12 THE COURT:  All right.  

13 MS. HELDMYER:  It's United States v. Neff, N-e-f-f,

14 954 F.2d 698, Eleventh Circuit, 1992.

15 MR. RICHEY:  And, Your Honor, in regard to that,

16 Congress amended the PRA in 1995, which then superseded that

17 case.

18 MS. HELDMYER:  I disagree, Your Honor.  And I'll have

19 to provide -- I'll provide it to the Court.

20 THE COURT:  I'll look forward to both of your

21 submissions.

22 All right.  Page 60, Ms. Heldmyer.

23 MS. HELDMYER:  That would be our page 58?

24 THE COURT:  I'm sorry.  I believe so.  It's on

25 Count 58.
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 2 have no objection to this instruction.

 3 THE COURT:  All right.  Thank you.  Mr. Richey.

 4 MR. RICHEY:  Yes, Your Honor.  First of all, where it

 5 begins, "The defendant, Kent E. Hovind, is charged in Count 58

 6 in the indictment with," it should be corruptly endeavoring.

 7 That's the wording in the statute.

 8 THE COURT:  All right.

 9 MR. RICHEY:  Next, if you drop down to where the Court

10 defines endeavor, to endeavor to obstruct or impede means, and

11 I would ask that the Court strike the words "or make more

12 difficult."  And in regards to that, I would point the Court

13 to -- to U.S. v. Caldwell, 989 F.2d 1056, Ninth Circuit, 1993.

14 And in -- unfortunately, I don't have the page numbers on this,

15 but -- yeah, I believe it's page 1060 at paragraph 8, that the

16 Court specifically says at the last sentence, "But we're

17 unwilling to conclude Congress meant to make it a federal crime

18 to do anything, even that which is otherwise permitted, with

19 the goal of making the government's job more difficult."  

20 So what the Court concluded there is that you can make

21 the government's job more difficult, and that's not a crime.

22 THE COURT:  I've read Caldwell and it is completely --

23 it does not apply here.  The statute charges corruptly.  And

24 Caldwell dealt with conspiracy under 371 and the requirement --

25 excuse me.  The case dealt with the District Court's failure to
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 2 the purpose, but here the statute charges corruptly, and it

 3 is -- what you're complaining of is covered by the word

 4 "corruptly" and the definition of corruptly.

 5 MR. RICHEY:  Although I -- respectfully, Your Honor, I

 6 would disagree that that actually would in essence give a

 7 directed verdict in this case, because the case agent

 8 testified, well, it didn't impede him, but it slowed him down.

 9 It made it more difficult.  And so that goes specifically

10 contrary to the wording, "obstruct or impede," to slow down.

11 THE COURT:  Mr. Richey, the law is clear that -- and I

12 wondered why we spent so much time on it, that the government

13 doesn't have to prove that there was an actual impediment.  So

14 the fact that -- if the agent had testified that he wasn't

15 actually impeded, but yet the evidence showed that was

16 Mr. Hovind's intent, then that would be sufficient under the

17 law and the statute.

18 MR. RICHEY:  But there was no attempt.

19 THE COURT:  Intent.

20 MR. RICHEY:  Oh, intent.

21 THE COURT:  That there was an intent to impede or

22 hinder, that's enough.  The government doesn't have to prove

23 that that actually happened.

24 MR. RICHEY:  Then, Your Honor, what I'm going to say

25 here is that if we look at the evidence that the government has
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 2 at today in my cross-examination, we have a statute that

 3 specifically provides for an individual to bring a petition to

 4 quash.  And the government is claiming by exercising that right

 5 under the First Amendment and under the statute to petition for

 6 redress, to bring a case, that that is impeding or obstructing.

 7 They are alleging that every one of these filings in the court

 8 was impeding or obstructing, which goes contrary to the First

 9 Amendment.

10 THE COURT:  That's not what they are alleging.  They

11 are alleging that his intent behind taking those actions was to

12 corruptly impede or obstruct.  We're not here tonight to argue

13 for your judgment of acquittal.  And the law -- the law is what

14 it is, and it does not require the government to prove that the

15 IRS was actually obstructed or impeded in their investigation,

16 only that the defendant intended for that to happen.

17 MR. RICHEY:  Your Honor, then in regards to that, two

18 more things, because at the very end, it says, "However, you

19 must unanimously agree upon which of those alleged ways and

20 means the defendant corruptly committed."  I would ask that

21 that be, then, identified in the verdict form, that the jury

22 discloses -- since the Court is telling them that they must

23 unanimously agree which of the alleged ways, that the jury

24 disclose that.  And then I would also argue, then, that that

25 brings in that the statute of limitations instruction should be
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 2 alleged is clear back to 1996, and if the jury were to

 3 determine that the only thing -- that of all of the

 4 allegations, the one thing that they unanimously decided on was

 5 the 1996 filing in bankruptcy court, then the statute of

 6 limitations would clearly apply in that case, because that

 7 would be well beyond the ten-year -- or the six-year statute of

 8 limitations for 7212.

 9 So what I'm asking is that the Court provide -- since

10 the Court is instructing them to unanimously agree, that in the

11 verdict form they indicate what it is that they unanimously

12 agree, and then the Court also instruct them on the statute of

13 limitations that if it's beyond the six years, it can't apply.

14 THE COURT:  Ms. Heldmyer.

15 MS. HELDMYER:  Your Honor, we've already addressed the

16 issue of statute of limitations in our response to their motion

17 to dismiss, and I'm not going to repeat the arguments here.

18 With regard -- Apparently Mr. Richey is now asking for a

19 special verdict form, and what I would propose is that he

20 propose one, that he -- I don't remember him proposing this

21 before, but if he wants a special verdict form to Count 58, I

22 would prefer to see what he's got.  However, generally

23 speaking, I do not believe that it's necessary in this case.

24 This is one count and it is -- the jury can find an ongoing

25 pattern, which is what we're going to argue, that all of this
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 2 instruct them on that they have to decide, that they

 3 unanimously agree, that we certainly can believe and find that

 4 the Court -- that the jury follow the Court's instructions if

 5 they, in fact, convict on Count 58.  But if he wants a special

 6 verdict form, I'm happy to consider one.

 7 THE COURT:  Mr. Richey, that would be in order since

 8 you didn't submit anything.

 9 MR. RICHEY:  Your Honor, I believe I did submit a

10 special verdict form.  It wasn't particularly this because the

11 jury instructions are saying that it should be unanimous, but I

12 did provide a special verdict form as to defining the tax.  I

13 can't remember if I provided the special verdict or if I

14 requested it.  I think I provided it.

15 THE COURT:  I don't know, but right now we're talking

16 about this count and this charge and your request for special

17 verdict form.

18 MR. RICHEY:  I will draft it, Your Honor.  Also -- I'm

19 sorry.  I don't know if the Court is finished.

20 THE COURT:  No.  Go ahead.

21 MR. RICHEY:  Also, again, Your Honor -- and, again,

22 I'm going to request that the Court instruct as to what due

23 administration means, because the government is given such a

24 wide latitude on being able to come in and allege that his

25 intent behind petitioning the Court and exercising his First
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 2 criminal, then I would ask, to balance that out, the Court must

 3 instruct on what due administration of the law is.

 4 THE COURT:  I disagree.  If you have a specific case

 5 under this statute that addresses the need for the District

 6 Court to instruct on due administration of the IRS laws, I'll

 7 certainly consider that.  But as of right now, that request is

 8 declined.  And, also, on top of that, there's been no evidence

 9 presented thus far to suggest to this Court that there has been

10 anything other than due administration of the IRS laws at issue

11 in this case.  So you're free to submit something, if you can

12 find it, Mr. Richey.  And, again, I'll consider it.  It's not

13 included in the pattern instruction.

14 MR. RICHEY:  It may be a matter of first impression,

15 Your Honor.

16 THE COURT:  If so, it's something that the Eleventh

17 Circuit will address, then.  All right.  I'm over to page 68

18 unless there is something else you wish to discuss.

19 MR. RICHEY:  Your Honor, I would just -- I know the

20 Court in a note said that it's not going to entertain

21 defendants' proposed jury instruction No. 21.  In light of now

22 the evidence coming in that the government is now alleging

23 there were -- that they considered threats of bodily harm or

24 threats of harm to themselves, that opens up the first prong

25 under 7212(a).  And so I would ask the Court to reconsider that
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 2 of force and instruct regarding that.

 3 THE COURT:  Ms. Heldmyer.

 4 MS. HELDMYER:  Your Honor, I'm not sure I'm capable of

 5 addressing that question until I do a little looking into the

 6 statute, and I would ask for a little bit of time on that.

 7 THE COURT:  Fair enough.  You will have it.

 8 All right.  Over to my page 68, which is a pattern

 9 special instruction on knowingly and willfully.  The

10 willfulness instruction is not included.  This is actually the

11 knowingly instruction.  The reason willfulness has not been

12 included here is that I had concluded that under the Counts 13

13 through 57 and the intent to evade by structuring, that

14 willfulness was not an element.  And that as to Counts 1

15 through 12, the willfulness component of those counts and

16 charges was covered in the special willfulness instruction.

17 And I don't believe willfully -- now, that may not be the case.

18 Willfulness is also covered in the aiding and abetting.  

19 So depending on what we -- what I hear from you as to

20 aiding and abetting, this may need to be modified.  So that

21 will be outstanding issue.  I don't know if you followed that,

22 but the question is whether or not to give just the standard

23 willfulness instruction as part of the pattern instruction in

24 nine.  Ms. Heldmyer, are you following what I'm saying?

25 MS. HELDMYER:  I'm not sure I follow.
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 2 sorry, I don't know if it's actually 9.1 or 9.2, that contains

 3 both knowingly and willfully.  One is knowingly -- only one has

 4 both.  This -- as you have here, the willfulness definition has

 5 been omitted, and it addresses only knowingly.

 6 MS. HELDMYER:  Okay.  9.1, knowingly and willfully,

 7 and 9.2 knowingly only.

 8 THE COURT:  Okay.  This is probably actually the 9.2

 9 instruction, is it not?

10 MR. RICHEY:  I don't believe I have that one, Your

11 Honor.  I only have 9.1.

12 MS. HELDMYER:  It is 9.2.

13 THE COURT:  What I'm saying, Mr. Richey, is that you

14 only have -- you have what is referred to as 9.1, but it is

15 actually 9.2.  And the only difference is whether willfulness

16 is defined or not.  And it is not defined here because I felt

17 it was adequately covered in the special willfulness

18 instruction dealing with Counts 1 through 12.  There remains an

19 issue about willfulness certainly with respect to the aiding

20 and abetting and the Counts 13 through 57, and I did promise to

21 reread Bryan.  So, again, this is something that we'll have to

22 address at a later time.

23 On to the next instruction, which is -- hopefully, no

24 argument on this one.  It is the standard instruction on

25 multiple defendants and multiple counts.  Anyone wish to be
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 2 MR. RICHEY:  No, Your Honor.

 3 THE COURT:  Okay.  And then we have duty to deliberate

 4 and instruction on -- the next one is the instruction on the

 5 verdict form.  And I've actually included language that I

 6 usually just ad lib when I am instructing the jury about the

 7 verdict form.  I'll hold the verdict form up, and I'll say this

 8 is the verdict form.  It tracks the language of the indictment,

 9 refer to the indictment and the specific counts that you're

10 considering.  And then there is a space for you to mark guilty

11 or not guilty.  Please clearly mark your verdict as to each

12 count, that sort of thing.

13 Anyone wish to be heard as to that specific

14 instruction?

15 MR. RICHEY:  Only in regard to -- I'm sure you'll have

16 to add something with regard to if the Court grants the special

17 verdict form.

18 THE COURT:  Oh, yes.  All right.  I believe that is

19 all.

20 MR. RICHEY:  Your Honor, I just have one issue that

21 deals with -- in the testimony of Agent Schneider today, he

22 testified that he had testified prior before the grand jury on

23 two situations or two times.  And in the Jencks material that

24 was provided the, only thing that we've received in regards to

25 Jencks was one time when Scott Schneider testified.  And we
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 2 have testified or who will testify testified before the grand

 3 jury.  All I know is that in regards to Jencks, we only

 4 received one time when Agent Schneider testified before the

 5 grand jury.  And he testified today he did so twice.  So I

 6 believe there is other Jencks material that hasn't been

 7 provided.

 8 THE COURT:  Ms. Heldmyer.

 9 MS. HELDMYER:  Your Honor, I gave the defense all the

10 transcripts that I had with regard to Special Agent Schneider,

11 all his reports and his grand jury transcript.  If there is

12 another one out there, I'm certainly not aware of it, but I'll

13 ask my legal assistant to look for it tomorrow or see if we can

14 find another one where -- changes are if he did testify twice,

15 the other one is not transcribed.  So I'm not sure that it

16 could be something I could get right away anyway, but I will

17 find out.

18 THE COURT:  All right.  Thank you.

19 All right.  I have another matter to discuss with you,

20 the gentleman here in the courtroom, are you a member of the

21 defense team, a family member?  Does somebody know who this man

22 is?

23 MR. RICHEY:  Yeah.  He's helping me, Your Honor.

24 THE COURT:  All right.  Thank you.

25 I was notified today after lunch -- I believe it was
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 2 officers discovered some antigovernment IRS-type literature in

 3 two of the restrooms here in the courthouse.  And I have the

 4 literature here with me, and I'll be happy to share it with

 5 you.  The court security officers have identified the person

 6 who left these materials in the restroom and believe that it

 7 was done so intentionally.  It was left there purposefully.

 8 The gentleman at issue was here for most of the day in the

 9 courtroom sitting on the defense side of the courtroom in a

10 light-blue plaid shirt.  Do any of you know who he is?

11 MR. BARRINGER:  I don't, Your Honor.

12 MR. RICHEY:  I do not, Your Honor.

13 THE COURT:  Do you know who he is, sir?

14 The security officers spoke to him and advised him

15 that there are federal laws that prohibit him from displaying

16 this sort of information in a federal building.  I did not

17 address it with him today, because I wanted to first address it

18 with you.  If he returns tomorrow, I will address it with him

19 and advise him that not only are there the federal laws that

20 the CSOs referenced to him, but also it would be considered a

21 matter of contempt of court and would be dealt with by the

22 Court accordingly if he was to continue to leave this type of

23 material here with the purpose of influencing potentially a

24 juror, and, also, that -- I could not tell him that he wouldn't

25 face possible charges for obstruction if that was his purpose.
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 2 I'll leave this here with Ms. Simms, if you wish to

 3 review the material.  There is a reference to an IRS agent who

 4 resigned after concluding that his duties as an IRS agent were

 5 in violation of his oath to uphold and defend the Constitution.

 6 A Mr. Joseph Bannister is the IRS agent, and he has this

 7 website that is cited here.  And that was a concern.  There are

 8 a couple of websites that are cited in the material.  

 9 Anyway, Ms. Heldmyer, do you wish anything else be

10 done?

11 MS. HELDMYER:  No, Your Honor.

12 THE COURT:  Defense?

13 MR. RICHEY:  No, Your Honor.

14 MR. BARRINGER:  No, Your Honor.

15 THE COURT:  Well, it is a matter, for everyone in the

16 courtroom, for your knowledge I will share with you that this

17 is a very serious matter, and I do take it seriously, and I

18 will certainly take it very seriously and will deal with it

19 very seriously and very sternly if it is to be continued by

20 this gentleman or anyone else.  And I will address it with him

21 tomorrow should he return.

22 MR. LINDSEY:   Your Honor, I've been watching these

23 people every day in and out, and that's the first time that

24 gentleman has ever been in this courtroom.  I've never seen him

25 before.
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 2 MR. LINDSEY:  My name is Lindsey.

 3 THE COURT:  All right.  Well, I have not seen him in

 4 the courtroom either.  There were actually three gentlemen that

 5 I have not seen in the courtroom before.  We did check -- I

 6 know, Randy, I believe you did check or someone checked to

 7 confirm that these leaflets or information had not been left on

 8 any of the jurors' vehicles; is that right?

 9 SECURITY OFFICER:  Yes, Your Honor.

10 THE COURT:  So we did confirm that this had not

11 happened.  And other than two restrooms, is that right?

12 SECURITY OFFICER:  Yes, ma'am.

13 THE COURT:  Men's rooms, hopefully.  Hopefully he

14 wasn't going in the ladies' room.  I will leave this for you,

15 and then if you would please leave it with Ms. Simms.

16 I'll see you all at 8:00 a.m.  We'll be in recess for

17 the evening.

18 (Proceedings adjourned.)
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 1 (Court in session.)  7 : 4 8 A M

 2 (Defendants present.) 

 3 THE COURT:  Good morning.

 4 Let me start off, Ms. Heldmyer, asking as to the

 5 government's case and what you have left.  I know we're in

 6 cross-examination now.  What do you have after Agent Schneider?

 7 MS. HELDMYER:  Your Honor, we have Regions Bank to get

 8 in a couple of the checks referenced and we have Special Agent

 9 Evans who will have some summary testimony and tax computations

10 and CTR summary and tax computations.  And I believe that's

11 probably going to be all that we're going to present.

12 THE COURT:  All right.  Thank you.

13 Mr. Richey, what do you anticipate as far as remaining

14 time in cross-examination of Agent Schneider?

15 MR. RICHEY:  At least the rest of the morning, Your

16 Honor.

17 THE COURT:  Okay.

18 Mr. Barringer, what do you anticipate?

19 MR. BARRINGER:  As far as cross-examination, Your

20 Honor?  I assume Mr. Richey covers most of the stuff, I can't

21 believe more than an hour, probably less.

22 THE COURT:  If we require the entire morning for the

23 remainder of cross of Agent Schneider, you will have some

24 rebuttal, I presume?

25 MS. HELDMYER:  Some.

Gwen B. Kesinger, RPR, FCRR
Official United States Court Reporter

Pensacola, Florida  32502
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 1 THE COURT:  All right.  As far as the Regions Bank 8 : 0 1 A M

 2 employee and Agent Evans, we can do that this afternoon.

 3 MS. HELDMYER:  I believe so.

 4 THE COURT:  All right.

 5 Mr. Richey, on the slim chance that we complete -- you

 6 all complete the examination of all of the government's

 7 witnesses before the end of business today, do you have

 8 witnesses here ready to go?

 9 MR. RICHEY:  We have some witnesses close.  I told

10 them yesterday that I didn't think that we'd get to them today.

11 We did run into two things, Your Honor, and I

12 apologize.  I don't have copies of it, I can make copies

13 later -- that we got a letter from -- regarding Richard

14 Mooneyhan from the rehab hospital where he's at and it says,

15 "Mr. Mooneyhan suffered an acute right basal ganglia hemorrhage

16 with resulting left hemiparesis and he requires assistance with

17 ambulation, transfers, toileting, and most activities of daily

18 living.  He needs a wheelchair for long distance and he also

19 suffers from left neglect.  And due to the above deficits, it

20 would place an undue hardship for him to have to travel." 

21 And so I received this and I asked for the following

22 documentation on it to see, but it appears because of the

23 stroke that he suffered, that he is unable to travel at all.

24 THE COURT:  Is he your only witness?

25 MR. RICHEY:  He's not the only witness, no.
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 2 your witnesses here ready to go this afternoon.

 3 MR. RICHEY:  Okay.  Well, I can arrange for that.

 4 THE COURT:  I don't know whether we'll get to them or

 5 not.  And I don't know how close they are, and you can

 6 reevaluate as the morning progresses, but I do not want to end

 7 up at 2 o'clock having -- with the government having completed

 8 its case and you looking at me and saying I don't have anyone

 9 here.

10 MR. RICHEY:  I understand.  I'll make some phone

11 calls.

12 THE COURT:  It may be that they have to come and sit

13 and come back tomorrow, but that's the way it works with

14 trials.  

15 And I don't know what to tell you about Mr. Mooneyhan.

16 It doesn't look good as far as him appearing as a witness in

17 this case.

18 MR. RICHEY:  His name has been mentioned quite a bit

19 and he was influential up through -- was it 2001?

20 DEFENDANT K. HOVIND:  2002.

21 MR. RICHEY:  Up through 2002.  So many of the accounts

22 that exist here, in fact the evidence that has come in, was

23 that Faith Baptist Fellowship Ministry was his ministry, and so

24 Dr. Hovind and CSE operated under him, and so they received

25 specific instructions from him.  So he is a key witness in the
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 2 THE COURT:  I can't control that.  That's not going to

 3 affect this trial.  It sounds to me, from my limited medical

 4 knowledge, that he's not likely to be in a position to travel

 5 here any time in the near future, if that is an accurate

 6 assessment of his medical condition.

 7 MR. RICHEY:  That's what they told me.

 8 THE COURT:  I don't know, and maybe, I don't know if

 9 you're investigating, if there's someone else within his

10 organization that can be called in his place.  I don't know.

11 That's your call.

12 What do you anticipate, Mr. Richey, as your need for

13 presentation of the defense for Mr. Hovind?

14 MR. RICHEY:  If Mr. Hovind does not take the stand,

15 probably one day.  If he does take the stand, I believe that

16 would be an additional day.

17 THE COURT:  All right.  Thank you.

18 Mr. Barringer, what do you anticipate, sir?

19 MR. BARRINGER:  Just a few hours, I would think, less

20 than half a day.

21 THE COURT:  Either way.

22 MR. BARRINGER:  Yes, either way.

23 THE COURT:  You do have a defense to present if -- I

24 think that's what you told me -- if Mrs. Hovind does not elect

25 to testify, you still have a defense?
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 2 THE COURT:  Ms. Heldmyer, are you still scheduled to

 3 begin the trial on Monday in front of Judge Collier?

 4 MS. HELDMYER:  I'm not.  My next trial is now

 5 scheduled for November 14.

 6 THE COURT:  That gives us a little bit of breathing

 7 room.  I was under the impression that trial was still

 8 scheduled.

 9 MS. HELDMYER:  Mr. Suttles trial was scheduled until

10 the Court granted that motion so that made me feel a lot

11 better.  So my next trial is on the 14th, and I'm pretty sure

12 that we'll be able to get done with this in time for that.

13 Your Honor, in terms of our Regions Bank witness, it

14 was a witness we did not anticipate having to call because of a

15 custodial issues with the defendants.  We are going to be

16 calling this witness to talk about a check, a cashier's check,

17 and cash.  She was not on our original witness list, so if the

18 Court wants to make inquiry as to the jury whether any of the

19 jurors know this person her name is Jennifer Johnson and she

20 works at Regions Bank here in Pensacola.  So the Court may want

21 to make inquiry to make sure no one knows her.

22 THE COURT:  Thank you.

23 Let me -- for the record, I think I need to make a

24 ruling more clear, if it isn't already clear in the record, and

25 it has to do with Glen Stoll.  And we've heard testimony about
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 2 early on there was an objection, I'm not sure if it was based

 3 on hearsay, but to the extent it was, I want the record to be

 4 clear as far as my ruling on that testimony.  

 5 First of all, I find that the conversations that have

 6 been relayed relating to Mr. Stoll and his statements are not

 7 hearsay because they've not been offered to prove the truth of

 8 the matters asserted by Mr. Stoll.  Obviously, the government

 9 is not intending to prove the principles espoused by Mr. Stoll,

10 and instead, they've been offered to establish Mr. Hovind's

11 state of mind.  

12 Also, I would find that they are not hearsay under 801

13 Federal Rules of Evidence, 801(d)(1)(d), because the statements

14 made by Mr. Stoll were made by, I would find, an agent or

15 servant of Mr. Hovind and that were made within the scope of

16 that agency relationship.  There has been sufficient evidence

17 in the trial thus far for me to conclude that Mr. Stoll did

18 operate as an agent of Mr. Hovind's.  There's certainly been

19 evidence that he was an adviser to Mr. Hovind, and I believe --

20 I can't quote or cite the actual evidence number or document

21 number -- but there was a letter, I believe, that's been

22 admitted into evidence that was authored by Mr. Hovind where he

23 refers to Mr. Stoll as a legal adviser and manager of CSE

24 Ministries.

25 In going through my notes last night, I wasn't sure I
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 2 Turning now back to jury instructions.

 3 MR. RICHEY:  Your Honor, one brief item before you go

 4 there.

 5 THE COURT:  All right.

 6 MR. RICHEY:  I still have not received the additional

 7 Jencks material, so when that's produced, then, we may need

 8 time to review that and have another opportunity to examine

 9 Agent Schneider regarding that unless the government produces

10 it this morning.

11 THE COURT:  Ms. Heldmyer, that was an issue we left

12 with last night.

13 MS. HELDMYER:  Obviously, Your Honor, we left at after

14 7:00 and were here before 8:00, so my legal assistant wasn't

15 even in the office during the time I was out of court.  I left

16 a message for him to do some quick research in our records to

17 determine if there was another time that Agent Schneider

18 testified, and I expect an answer from him sometime this

19 morning.  I anticipated, based on previous conversations that I

20 have had with Mr. Richey, that Mr. Richey was going to call

21 Special Agent Schneider as one of his witnesses any way which

22 would give us a little extra time to reconcile the problem.  

23 And on that same note, we are going to object to Mr.

24 Richey or Mr. Barringer attempting to introduce any documents

25 through Special Agent Schneider on cross-examination.
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 1 Obviously, he is here.  He is available for them to call in 8 : 1 1 A M

 2 their case in chief and conduct a direct examination and try to

 3 introduce any documents that they care to.  

 4 So with that understanding, I believe he'll probably

 5 be back on the stand.  If not, we certainly would not object if

 6 they find anything in any transcript that may be out there.  I

 7 don't recall personally, Your Honor, if he testified twice.  I

 8 remember once, but I could be wrong, and we'll have that answer

 9 very shortly.

10 THE COURT:  As I recall Agent Schneider's testimony,

11 he was not clear either how many times he testified.  But it

12 sounds like, for defense counsel, if such transcript exists,

13 and it's being investigated, it will be produced and I have

14 every reason to believe that.

15 MS. HELDMYER:  The problem will come in if he

16 testified and it wasn't transcribed because obviously that's a

17 time lag, but I'll cross that bridge, I suppose, when we come

18 to it.

19 THE COURT:  All right.

20 Anything else, Mr. Richey or Mr. Barringer?

21 All right.  As far as the willfulness, special

22 willfulness instruction on Counts 1 through 12, I'm still

23 working on a draft of that.  It is, however, going to be in

24 some substance, the one we did review or reviewed last night.

25 I am going to make a few changes.  I'm going to add a statement
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 2 clear than it is now stated in the instruction that the

 3 government must prove the intentional violation of the known

 4 legal duty.  I don't know that it's -- it's implicit in what

 5 language is there now, but I think I can make that more clear

 6 and I will do that.

 7 However, I disagree, Mr. Richey, with your assessment

 8 of good faith and that being separate and apart from

 9 willfulness.  Just a cursory review of Cheek and cases

10 following Cheek make it clear that it is part and parcel of the

11 willfulness element, and so that good faith language will

12 remain in that willfulness instruction.

13 I will not be giving a separate good faith

14 instruction.  The standard good faith instruction that we

15 looked at last night that was proposed by the defense, I have

16 to agree with the government, and it was my first thought, that

17 it doesn't fit in this case.  That is an instruction that, as I

18 mentioned, is typically given in a fraud case involving

19 commercial or business interest and that's just not -- it's not

20 appropriate here.  And there is certainly no need for me to

21 instruct the jury twice on good faith.

22 MR. RICHEY:  Your Honor, does my objection stand on

23 that?

24 THE COURT:  Yes, absolutely any objection that you've

25 made thus far in the case, in the trial, is on the record and



    12

 1 preserved. 8 : 1 4 A M

 2 MR. RICHEY:  Thank you.

 3 THE COURT:  On the -- let me back up.

 4 This willfulness instruction, I certainly will provide

 5 you with a copy of what I propose and we will discuss it before

 6 it's actually given.

 7 On the 5324, the 31 U.S.C. 5324 charge, the

 8 structuring counts, I have reviewed all of the case law that I

 9 can find, starting with Ratzlaf and continuing through the

10 Eleventh Circuit's decision in High, and I have to conclude,

11 after reviewing those cases and reviewing the statute, most

12 importantly, that willfulness is not an element of the 5324 (3)

13 prosecutions.

14 The statute was amended, as you all know.  Congress

15 excepted, from the criminal penalty provisions of 5322,

16 prosecutions under 5324.  That is expressed in the statute.

17 And then Congress added a penalty provision to 5324, which does

18 not mention willfulness.  And the only logical conclusion that

19 one can draw from that is that Congress clearly intended for

20 willfulness not to be an element of a 5324 prosecution.

21 The jury will be instructed in this case as indicated

22 in the instruction that we reviewed yesterday, that in order to

23 establish a violation of 5324, the government must establish a

24 knowing and purposeful intent to evade the reporting

25 requirements.  That does include the requirement for the
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 1 government to prove knowledge of the reporting requirements and 8 : 1 6 A M

 2 intent to evade those reporting requirements, but not the

 3 requirement to prove that the defendant knew that the

 4 activities or the actions were illegal.

 5 MR. BARRINGER:  If I might be heard, Your Honor, on

 6 this.

 7 THE COURT:  I don't want you to reiterate what you've

 8 already argued.

 9 MR. BARRINGER:  I'm not going in that direction.

10 THE COURT:  All right.

11 MR. BARRINGER:  But with respect to the reporting

12 requirements and specificity as to that, first of all, $10,000

13 is not listed in the statute, it only comes in the regulations.

14 So the question becomes that in terms of avoiding -- knowing

15 that they avoided the reporting requirements, means that there

16 is going to have to be a knowledge that $10,000 is not only in

17 the statute, which it's not, but also in the regulations.  I

18 mean, do you see where I'm talking about in terms of this

19 concept of knowledge? 

20 Secondly, the statute simply says coins or currency,

21 not cash or currency as the current instruction reads.  5313

22 (a) is clearly coins or currency, which denotes purely paper

23 money and coins, as opposed to this cash or currency

24 phraseology as it's listed now.  

25 And the third aspect of it, the one that is most
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 2 which is not part of the instructions right now, but is,

 3 specifically, within the instructions of 4789 and how to fill

 4 one out.  And so that's going to have to be, in terms of the

 5 knowledge of what the bank's requirements are for evasion,

 6 that's got to be part of the instruction now in order -- if

 7 we're not going to have a willfulness with intent to violate

 8 the law, then it has to be a knowledge of all the reporting

 9 requirements, which includes knowledge of when the bank's

10 business day ends as well.

11 THE COURT:  Ms. Heldmyer?

12 MS. HELDMYER:  That's an incorrect statement of the

13 law and it's not a pattern jury instruction.  And the United

14 States would urge the Court to stick with the pattern jury

15 instructions that the Court has wanted to do and has proposed

16 giving.  

17 The pattern jury instruction is what the Eleventh

18 Circuit considers to be the law as required to be proved by the

19 United States in Title 31, section 5321 and 5324.  And the

20 United States urges the Court just to follow the pattern jury

21 instruction.

22 THE COURT:  Well, I'll continue to consider that

23 argument.

24 MR. BARRINGER:  If I might, just very quickly, this is

25 the general instructions off of 4789, the third page of that,
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 2 single transaction if the financial institution has knowledge

 3 that they are by or on behalf of the same person and results in

 4 either currency received, cash and/or currency disbursed cashed

 5 out by the financial institution totaling more than 10,000

 6 during any one business day, which is defined for a bank of

 7 business days is the day on which transactions are routinely

 8 posted to customer's accounts as normally communicated to

 9 customers."

10 That's what the instruction -- that's what the form

11 has, which fits with what they are trying to do for purposes of

12 statute.  That has to be in there.  That has to all be part of

13 those elements in terms of what the knowledge is, in terms of

14 structuring or attempting to structure transactions.

15 Otherwise, the jury has no idea in terms of what constitutes a

16 structure on any one count because the instruction itself

17 doesn't define the time frame.

18 THE COURT:  All right.  Thank you.

19 MR. RICHEY:  Your Honor, if I could address, just

20 briefly, and I may be jumping ahead a little bit, but I'll try

21 to combine the two.  I acknowledge that the Court stated it

22 will not be giving a willfulness instruction in this, and

23 certainly, that's what -- with Congress removing that word, I'm

24 not challenging that.  What I am saying is that with the

25 knowingly and with the purpose to evade, that includes a mens
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 2 secrecy laws are an exception to the general rule that

 3 ignorance of the law is no excuse, then, although willfulness

 4 is not an element, it is a requirement that the government

 5 prove that they had actual knowledge of the law that was

 6 violated.  In addition to that --

 7 THE COURT:  Let me stop and address that.

 8 I disagree.  You cited to me one line out of Brian,

 9 which is not even a tax case, such as we have here, and it's a

10 line in the case that references Cheek, but Cheek doesn't refer

11 to anything other than the requirement that the government

12 prove that the defendant had knowledge of the pertinent legal

13 duty.  And that's the issue under the tax laws, is knowledge of

14 the pertinent legal duty, not knowledge that, you know, I, the

15 defendant, in violating 26 U.S.C. 7202 subsection A-134.  I

16 don't, I mean, I disagree with that.  

17 MR. RICHEY:  I would go ahead and cite two other

18 cases, then, for the Court.  Reynolds versus Hartford at 435 F.

19 3d, 1081 at page 1098.

20 THE COURT:  What does that say?

21 MR. RICHEY:  That's a Ninth Circuit case, 2006.  It

22 says that "in criminal cases, actual knowledge of illegality is

23 required for a willful violation of the criminal statute."

24 And then, in U.S. versus Hancock, 231 F. 3d, 557 at

25 page 562, the Ninth Circuit, 2000, in citing Ratzlaf and
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 2 201 -- said, and this is a quote, "The cases in which Brian

 3 refers" -- and that was citing Brian at 194 and 195 -- "cases

 4 in which Brian refers are cases in which the Supreme Court read

 5 the element that the actual knowledge of the law into complex

 6 statutes that punished willful failures to perform statutory

 7 duties."

 8 Now, in combination with that, the charge, 13 through

 9 57, at the very end, includes 18 U.S.C. Section 2.  It doesn't

10 make it a separate count, obviously, it combines it with it and

11 18 U.S.C. section 2, paren B says, "Whoever willfully causes an

12 act to be done, which if directly performed by him or another,

13 would be an offense against the United States is punishable as

14 principle." 

15 So U.S.C., 18 U.S.C. section 2 clearly includes

16 willfully provision.  Further, the Eleventh Circuit in U.S.

17 versus Broadwell, 870 F. 2d 594, they cite to U.S. versus

18 Vaccaro at 816 F. 2d 443, which is the Ninth Circuit 1987 case,

19 it says that the government must prove quote "that the

20 defendant's knew they were facilitating an unlawful activity."

21 THE COURT:  In what type of a charge?

22 MR. RICHEY:  That was in 18 U.S.C. 2 combined with --

23 THE COURT:  It was an aiding and abetting, what

24 offense?

25 MR. RICHEY:  It was an aiding and abetting --  I can't
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 2 THE COURT:  All right.  Well, I have those cases, but

 3 let me give you one as well, which is a Ninth Circuit case,

 4 United States versus Pang, P-a-n-g.  It's a 2004 case in which

 5 the Ninth Circuit noted and held that "Post-Ratzlaf, Congress

 6 amended the statute and excepted violations of 5324 from the

 7 penalty provisions of 5322, which require willfulness and added

 8 a penalty provision to 5324 that did not require knowledge that

 9 structuring was illegal.  This eliminated the willfulness

10 requirement imposed by Ratzlaf.  Ratzlaf has been superseded by

11 statute.  After these amendments, the prosecution needs to

12 prove that there was an intent to evade the reporting

13 requirement, but does not need to prove also that the defendant

14 knew the structuring was illegal."  And that's the same as this

15 Court finds and rules on this issue.

16 MR. BARRINGER:  The cite of that, Your Honor?

17 THE COURT:  I apologize.  I gave you the name, but not

18 the cite, 362 Fed 3d 1187, Ninth Circuit, 2004.

19 MR. BARRINGER:  Thank you.

20 THE COURT:  Again, that's dealing with the specific

21 statute at issue here.

22 All right.  Anything before the jury is brought in

23 this morning?

24 MS. HELDMYER:  Your Honor, I have some case citations

25 with regard to the Paperwork Reduction Act, if the Court is
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 2 THE COURT:  Yes.

 3 MS. HELDMYER:  The United States cited to Neff orally

 4 yesterday and in our pleading which is Document 60 in this

 5 case, our response to their motion to dismiss Counts 13 through

 6 57.

 7 There have been a number of cases since then that have

 8 cited the Neff case with approval, even after the amendments in

 9 1995.  It was amended in 1995, but there was nothing in those

10 amendments that affected the law as stated in Neff.  I've got

11 three tax court decisions from 2005 and 2006 and then an

12 unpublished Eleventh Circuit decision to give to the Court.

13 The tax court cites are Schneller, S-c-h-n-e-l-l-e-r, versus

14 Commissioner, found at 2006 Westlaw 1280907.  And Saxon,

15 S-a-x-o-n, versus Commissioner, 2006 Westlaw 741384, also 2006.

16 2005 case, Holliday, H-o-l-l-i-d-a-y, versus Commissioner, 2005

17 Westlaw 2560987.  Eleventh Circuit unpublished decision of

18 United States versus Kobres, K-o-b-r-e-s, from August of 1999

19 found at 1999 Westlaw 639036.

20 THE COURT:  And the Neff cite again?

21 MS. HELDMYER:  The Neff cite is 954 Fd. 2nd, 698.

22 THE COURT:  All right.  Thank you.

23 Mr. Richey, did you have anything else you wish to

24 submit on this issue?

25 MR. RICHEY:  Not at this time, Your Honor.
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 2 recess and the jury will be brought in and then I'll come back

 3 in.

 4 (Jury present.) 

 5 THE COURT:  Good morning.  

 6 Mr. Richey, you were in your cross-examination of

 7 Agent Schneider, and Agent Schneider is on the witness stand

 8 and still under oath.

 9 THE WITNESS:  Yes, ma'am.

10 THE COURT:  Mr. Richey, you may proceed.

11 CROSS-EXAMINATION 

12 BY MR. RICHEY: 

13 Q. Good morning.

14 A. Good morning.

15 Q. Agent Schneider, yesterday when we left off, we were

16 discussing the execution of the search warrant and some of the

17 details that occurred there.  And we had discussed the

18 entranceway.  I'm going to show you OBS-122J.

19 MR. RICHEY:  Your Honor, I believe this has been

20 admitted.

21 BY MR. RICHEY: 

22 Q. And is this the location there at 129 -- or I'm sorry, 29

23 Cummings Road?

24 A. Yes, it is.

25 Q. And so this is the circular driveway here; is that correct?
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 2 Q. And you would have pulled in here?

 3 A. Yes.

 4 Q. Is that correct?

 5 Is this the sign you were talking about or is there another

 6 sign somewhere, the post -- that's posted?

 7 A. The -- I don't recall seeing it at that time.  The time we

 8 served the search warrant -- actually, this picture was taken

 9 recently, so the sign is no longer there.

10 Q. Okay.

11 Let me show you OBS-122G.  This has also been admitted.

12 And this is from the entrance on Palafox; is that correct?

13 A. No.  That's not exactly correct.

14 Q. Is Palafox out here, where this mailbox is?

15 A. Yes, it is.

16 Q. Okay.

17 Was the notice something like this?

18 A. No.  I don't believe so.

19 Q. Okay.  Was this notice sign up the day of the execution of

20 the warrant?

21 A. I don't recall, no.

22 Q. Now, you said that the search warrant -- that hasn't been

23 admitted into evidence, has it?

24 A. No, sir.

25 Q. But that had two attachments to it?
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 2 Q. And it allowed you to obtain documents and information to

 3 help prove your criminal case; is that right?

 4 A. It commanded us to gather those, yes.

 5 Q. Okay.  But the purpose of it was to gather information for

 6 your criminal investigation, correct?

 7 A. Yeah, proof of a crime, yeah.

 8 Q. And while you were there, I mean, obviously, you couldn't

 9 have obtained all the documents and everything yourself, right,

10 that's why you had other agents?

11 A. Yes, sir.

12 Q. So your role was mainly a supervisory role to travel

13 throughout and see what was going on?

14 A. Yes, sir.

15 Q. And kind of keep control of the situation?

16 A. Generally, yes, sir.

17 Q. Okay.  So you didn't actually retrieve any of the

18 documentation off the computer yourself, did you?

19 A. No, sir.

20 Q. And the gathering of the documents from various locations,

21 you didn't actually do that yourself, did you?

22 A. Some of it, yes, sir.

23 Q. Some of it.  Where did you actually gather it yourself?

24 A. I can't recall specifically.  I know at the bookstore

25 location, I went back through to make sure relevant evidence
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 2 Cummings as part of my role, making sure all the relevant

 3 evidence was gathered pursuant to the warrant.

 4 Q. And did -- and again, this was April 14th, the day before

 5 tax returns are typically filed, right, that was the day?

 6 A. Yes, sir.

 7 Q. And the documents that we see here that have been admitted

 8 into evidence, that was only part of what you obtained that

 9 day; is that correct?

10 A. Yes, sir.

11 Q. In fact, didn't you obtain, I don't know, about 30, 35

12 boxes worth of documents?

13 A. Yes, sir.

14 Q. Okay.  And did you gather each one of those or did someone

15 else gather the documents?

16 A. They were gathered by a variety of agents there which we

17 track who gathered documents.

18 Q. You had a log.  When they took a document, they would log

19 it in where they obtained the documents from?

20 A. Well, as I explained earlier, when we gather the documents,

21 we have agents assigned that search, they gather these

22 documents.  We know Tate, the locating agent, where the

23 documents were located, and it's put into a computerized

24 program.  And I'm the seizing agent and we have a notation of

25 who actually recorded the finding, so we have all three steps
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 2 say which agent found which document in which location.

 3 Q. Okay.

 4 Also at this time, you also had other agents assisting in

 5 questioning the other individuals that were there, right?

 6 A. No, sir.

 7 Q. So you didn't have any agents watching and questioning the

 8 individuals who were there?

 9 A. No, sir.  At that time, we did not -- when we first started

10 the warrant, we questioned everybody, and I did not -- was not

11 even able to start the search until we finished identifying

12 everybody, attempting to question them, and releasing them and

13 having them off of the property.  Once we were able to do all

14 that, because that was our priority, we then would be able to

15 begin the search again and -- or start the search to begin

16 with.

17 The only people that did anything besides interviewing and

18 identifying the employees were our computer specialists who

19 just went around to assess the situation with the computers,

20 but nobody actually started any searching until we were through

21 identifying the employees.

22 Q. Okay.  And that took, what, about three hours?

23 A. I don't believe so.  I believe it was less than that, but

24 it did take some time, yes.

25 Q. And you recall Ms. Cooksey, her testimony, correct?
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 2 Q. And she testified about how it was a frightful experience

 3 for her.  Would you have disagreed with that?

 4 A. No, sir.

 5 Q. And did any of the -- any of the individuals there that

 6 were questioned, did they have any guns or weapons with them?

 7 A. Well, yes, sir.

 8 Q. On their person?

 9 A. No, sir.

10 Q. Okay.

11 Did Dan Woods have a gun on him?

12 A. No, sir.

13 Q. And so the reason he was arrested was because he just

14 wouldn't cooperate?

15 A. He attempted to push his way through one of our agents.  He

16 was detained, given an opportunity to leave for over an hour,

17 and only at that point did he refuse to leave the premises.  We

18 were forced to arrest him.  And he eventually pled guilty to

19 obstruction. 

20 Q. Okay.

21 And then there were also individuals that were held that

22 were not working there, correct?  For example, there was a few

23 spouses who brought -- wives who brought their husbands and

24 dropped them off and they were also detained; is that correct?

25 Or do you recall that?
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 2 persons who were, like everybody else, we didn't know who was

 3 who were identified, and we asked if they worked there and once

 4 we determined they didn't, they were free to go like everybody

 5 else.

 6 Q. Okay.  They were only free to go after you interrogated

 7 them, right?

 8 A. I don't agree with your description of it.  We identified

 9 them and attempted to ask them questions.  Interrogation is a

10 custodial term.  We weren't interrogating anybody.  We

11 attempted to ask them questions, and if they refused to answer

12 the questions, we let them go after we identified them.

13 Q. Isn't it true Diane Cooksey -- that she said she was told

14 she had to either answer then or she had to be taken before the

15 judge to answer?

16 A. I don't know if that's the way she put it in her testimony

17 here, but I don't recall specifically what she said.  I don't

18 have my notes.

19 Q. Well, if that were true, then she wasn't free to go then,

20 was she?

21 A. I disagree.

22 Q. Okay.  But you weren't the one doing the questioning of

23 her?

24 A. No, sir.

25 Q. Okay.
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 2 questioning?

 3 A. Each and every one, no, sir.

 4 Q. Okay.  In fact, you were roaming around from the different

 5 locations, weren't you?

 6 A. During the questioning, I had multiple opportunities where

 7 I was at or near questioning.  That's exactly when I observed

 8 exactly what was happening with Dan Woods and stepped in

 9 because I was sitting and observing one of the employees being

10 questioned and observed what was going on and devoted my

11 attention to that.

12 Q. Okay.

13 Now, with the documents, then, that were seized -- I mean,

14 we have here about two boxes of documents, is that a fair

15 accusation -- I mean, a fair -- is that a fair, whatever the

16 word is -- is that a fair assumption that there is about two

17 boxes of documents here?

18 A. I think that's a fair assessment.

19 Q. A fair assessment, very good.  But you said that there were

20 about 30-plus boxes of documents taken, right?

21 A. Yes, sir.

22 Q. So not all of those were necessary for your criminal

23 investigation; is that correct?

24 A. No, sir.

25 Q. But you still have those documents now, do you not?
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 2 have right here, that that was more than enough.

 3 Q. But the documents that you did retrieve that were not

 4 applicable to your criminal investigation, you have not turned

 5 back over, have you?

 6 A. They are all applicable to the criminal investigation.  As,

 7 you have had a chance to review.  But we just have -- once the

 8 case is concluded, all the things that weren't introduced in

 9 court, I'm sure will be turned back over.

10 Q. But you've had all those documents for two-and-a-half

11 years?

12 A. Yes, sir.

13 Q. Isn't it true that within those documents, there were

14 checks made out to CSE that were uncashed and you still have

15 possession of those?

16 A. I don't recall any of those, sir, no, sir.

17 Q. Okay.

18 Now, isn't it true that when you come in and execute a

19 warrant, that typically, you may or may not know what happens,

20 right?  I mean, you knew there were guns there at the Hovind --

21 at the property, right?  Did you know beforehand that the

22 Hovinds had guns there?

23 A. I had information to believe that they had weapons there,

24 yes, sir.

25 Q. And so isn't it true that when you come in, you really want
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 2 safe, I mean, you want to go home that night, right?

 3 A. Of course.

 4 Q. And you don't want to have an incident where anyone is

 5 injured, correct?

 6 A. Correct.

 7 Q. Okay.  And so you follow procedure, there are guidelines

 8 for you to follow, correct?

 9 A. There is general guidelines, yes, sir.

10 Q. Okay.  But as the supervising agent, then, you can decide

11 whether or not to follow guidelines or not -- whether to follow

12 guidelines or not; is that right?

13 A. I don't understand your question.

14 Q. Well, you're the one in charge, so you can decide, well,

15 we're not going to follow this particular procedure?

16 A. Well, I guess being the procedure situation dictates what

17 happens on a search warrant, and we have procedures to follow,

18 legal procedures, those are followed.

19 Q. Okay.  But when you went there, your testimony was that a

20 number of times you did not -- or you did things that you

21 typically wouldn't have done?

22 A. Those aren't procedures, if that's what you're referring

23 to.  Those are ways in which we -- tools and techniques that we

24 conduct during the search warrant and we're trained certain

25 ways, but there are no listed-out procedures of some of the
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 2 Q. Okay.  And when you met with Mr. Hovind that morning, did

 3 he, again, challenge your authority that you didn't have the

 4 authority to be there?

 5 A. In one form or fashion, yes, sir.

 6 Q. Do you remember -- I mean, you've discussed certain

 7 documents that you received from Dr. Hovind, letters and

 8 correspondence and things of that nature, correct?

 9 A. Yes.

10 Q. Okay.  Let me just show you something.

11 MR. RICHEY:  Your Honor, this has not been admitted

12 into evidence.

13 BY MR. RICHEY: 

14 Q. I just want to see if you recall this one.  Did you

15 receive -- or do you recall ever receiving this particular

16 document?

17 MS. HELDMYER:  Is there a number on this?

18 MR. RICHEY:  No.  I'm just trying. . .

19 THE WITNESS:  I mean, it appears to be addressed to

20 me.  

21 BY MR. RICHEY: 

22 Q. Okay.

23 A. I don't know if that's one we provided to you or not, off

24 the top of my head.

25 Q. Do you remember if you ever received this document?
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 2 documents from Mr. Hovind.

 3 Q. What about this, would this refresh your memory at all

 4 whether you had actually received this document?

 5 A. No, it wouldn't.  But I have no reason -- I'm sure that I

 6 have received this one along with many other numerous

 7 documents.

 8 Q. Okay.  Let me just ask, did you reply to this document?

 9 A. On advice of counsel, I did not.

10 Q. So that particular day when you met Dr. Hovind, you said

11 typically you would not have allowed him -- I mean, if you go

12 in to search a place, you wouldn't have allowed the individual

13 freedom to roam around, but you did allow that to Dr. Hovind

14 that day, correct?

15 A. We allowed him a little bit more freedom, in the spirit of

16 cooperation, to open doors in his presence, to go around.  We

17 allowed him as we made our first contact and entry into the

18 residence, where we suspected guns to be present, since we

19 found him outside, we allowed him to walk back with us and

20 attempted to call out the individuals that were still inside.

21 That's not something I would have normally done, but in

22 this case, we erred -- frankly, we erred on the side of trying

23 to minimize the accusations that could be leveled at a later

24 date.

25 Q. Okay.
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 2 keep his cell phone, correct?

 3 A. Yes, sir.

 4 Q. And to make phone calls?

 5 A. Yes, sir.

 6 Q. And you also had a few conversations with him, albeit brief

 7 or whatever?

 8 A. Yes, a couple of times during the day.

 9 Q. And he also talked with some of the other officers or

10 agents there?

11 A. I don't know if he spoke with them.  I'm sure he made

12 comments in their presence.

13 Q. Okay.  And so wouldn't it be a fair -- wouldn't it be fair

14 to say, then, that the reason why you did that is because you

15 wanted to hear what he said?  You wanted to hear the

16 conversations he was making, the phone calls he was making, and

17 try to get more information out of him?

18 A. No, sir.

19 Q. So you wouldn't have done that?

20 A. That was not the intent, no, sir.

21 Q. And then -- but if you had thought that you were in danger

22 at all, you wouldn't have allowed him to -- that freedom, would

23 you have?

24 A. Sir, he was escorted at all times.  We had at least one

25 agent with him everywhere he went, and he was not allowed
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 2 Q. Okay.

 3 A. But we allowed him a lot more mobility and freedom until

 4 the point where he started creating problems for us by riling

 5 up his employees, at which time we had to have him leave for

 6 safety and control purposes.

 7 Q. You say he was -- I'm sorry, what did you say that he was

 8 doing to the employees?

 9 A. I just said that he was riling them up, specifically, Dan

10 Woods.  He agitated the situation, instructed him to not comply

11 with our orders, which caused Dan Woods to be detained.  At

12 which time Mr. Hovind was given the option that he was no

13 longer being compliant, that he was no longer allowed to stay

14 on the premises while we finished our search.

15 Q. Okay.

16 A. His wife, however, stayed as long as she wanted and

17 returned later because we did not have that same type of

18 problem.

19 Q. His instruction with Dan Woods, was that because he thought

20 Dan Woods could go ahead and retrieve what he needed?

21 A. No, sir.

22 Q. Was it because he thought you didn't have the authority to

23 stop him from getting what he needed?

24 A. I don't know what he thought.

25 Q. Okay.
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 2 obtain through the search warrant was cash, correct?

 3 A. Yes, sir.

 4 Q. Is that because you thought it was connected with drugs?

 5 A. No, sir.

 6 Q. Why, then, did you need to take cash?

 7 A. As evidence of the tax crimes that we were investigating.

 8 Q. How is cash evidence of a tax crime?  If having cash --

 9 you're saying if someone has cash, that's evidence of a tax

10 crime?

11 A. Well, sir, in answer to the first part, why is it evidence

12 of a crime, is that a large amount of currency that we found

13 there corroborated the information we had prior to conducting

14 the search warrant, that the employees were being paid in cash,

15 that no withholding was being -- with no taxes and FICA were

16 being withheld, that money was being taken out of the bank on a

17 regular basis.  All of these things that we suspected of

18 potential crimes being investigated was corroborated by the

19 fact that we found a large amount of cash and further

20 corroborated by the fact we found a large amount of cash put in

21 various locations in the house, to include their master

22 bedroom, so at that point it wasn't until we determined that

23 there were large amounts of cash that we received the currency

24 pursuant to the warrant.

25 Q. Okay.  So the warrant said that you could seize cash or
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 2 there was a large amount that you decided to seize it?

 3 A. Yes, sir.

 4 Q. Didn't you, in fact, make a phone call to see if you could

 5 go ahead and seize it?  Didn't you make an inquiry about that?

 6 A. We made -- yes, I mean, we made an inquiry to get my boss's

 7 concurrence that we wanted to deal with this large amount of

 8 cash, and so, yes, we did.

 9 Q. And the large amount of cash that you found, wasn't it

10 about $42,000, you said?

11 A. Yes, sir.

12 Q. And so that was evidence of a tax crime, is what you're

13 saying?  Having $42,000 there at the premises was evidence of a

14 tax crime?

15 A. In this case, yes, sir, it was.

16 Q. Okay.

17 And do you know, haven't they at times had functions where

18 they needed to have cash on hand or do you know that, CSE?

19 A. I don't know what you're referring to.

20 Q. Do you know if CSE has ever had large functions or things

21 like that where they have to have a fairly large amount of cash

22 on hand because they were selling materials and doing different

23 things, do you know if that has ever been necessary?

24 A. I don't believe it's ever been necessary for their

25 activities.  We found other sources of cash there to include
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 2 that you can use to make change.

 3 Q. And that was part of what you took?

 4 A. No, sir.

 5 Q. Okay.  So the bank bags that you found, you left that cash?

 6 A. Those smaller amounts of cash that were obviously part of

 7 the regular business operations, we did not touch.  There were

 8 four locations of a major source of cash that we took, and as I

 9 recall, I mean, one of them was specifically in their master

10 bedroom dresser drawers.  One location was in the safe by Jo

11 Hovind's desk.

12 Q. Okay.  Did you actually take the cash that was found and

13 count it right there before it was all commingled in one

14 location?  Did you do that?

15 A. Now, there are two different questions.  The first question

16 you're asking was the cash counted before it being commingled,

17 I don't understand that question.

18 Q. Well, isn't it true that you took the currency from the

19 various locations and put it all in one location?

20 A. We brought it to one location where we were documenting

21 each amount in front of Mrs. Hovind, yes.

22 Q. And did you personally do that?

23 A. No.

24 Q. Did you personally count the cash that was there?

25 A. No.
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 2 decided that you would take the 42,000, but leave the other

 3 cash that you found, right?

 4 A. When I saw the large amounts of cash and I saw where the

 5 large amounts were found, I decided that I wanted to take it as

 6 part of the warrant because it was authorized.  I made a phone

 7 call to make sure that we didn't have any -- that we had

 8 concurrence with it, and then I seized it as part of the

 9 warrant.

10 Q. Okay.  And can you tell me, then, you said that it was

11 evidence of a crime, but you weren't at that time doing any

12 collection; is that correct?

13 A. Correct.

14 Q. And isn't it true that Mr. Hovind informed you that you

15 didn't have a right to take the money?

16 A. Yeah, he said something to that effect, yes.

17 Q. And, again, yesterday, we looked at this particular

18 document, OBS-17, which has been admitted into evidence, and in

19 your testimony prior, you read from different excerpts of this,

20 do you recall this, this document here?

21 A. Yes, sir.

22 Q. And so on page 15 of Exhibit OBS-17, yesterday we looked at

23 this regarding summons, but then it also continues to say, "The

24 IRS follows a set pattern of procedures for assessing a

25 deficiency in income taxes and collecting those assessed taxes.
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 2 the IRS will issue a notice of proposed assessment, giving the

 3 taxpayer an opportunity to seek administrative review of the

 4 determination within the next 30 days.  If the taxpayer fails

 5 to request administrative review or if the review sustains the

 6 liability, a notice of deficiency is issued.  This notice

 7 permits the taxpayer to petition the United States tax court

 8 for redetermination --

 9 THE COURT:  Mr. Richey, the court reporter needs to

10 take down what you're saying.  If you could slow down.

11 MR. RICHEY:  I'll slow down.

12 BY MR. RICHEY: 

13 Q. -- "for redetermination of the assessed deficiency without

14 first paying the taxes allegedly due.  If no petition is filed

15 by a taxpayer within the 90 days from the issuance of the

16 notice of deficiency, the tax court loses jurisdiction over the

17 case.  At that time the IRS issues a demand for payment --

18 THE COURT:  Mr. Richey, please slow down.

19 MR. RICHEY:  I'm sorry.

20 BY MR. RICHEY: 

21 Q. -- "now the taxpayer must legally pay the tax.  If the

22 taxpayer fails to do so, the IRS may collect the tax through

23 judicial proceedings or through its power of levy and

24 distraint." 

25 But your testimony is you were not there levying; is that
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 2 A. Yes. 

 3 Q. Then it continues, "The power of levy and distraint gives

 4 the IRS the ability to seize the assets of taxpayer and sell

 5 them, applying the proceeds to the outstanding tax liability. 

 6 The Supreme Court has held that the exercise of these powers is

 7 constitutional and that such extra-judicial seizures and sales

 8 do not violate the protection of the Fourth Amendment against

 9 unreasonable search and seizures because the taxpayer will have

10 ample opportunity for judicial review of the deficiency.  The

11 Court has referred to the power of the IRS to levy on a

12 taxpayer's property as an essential part of our self-assessment

13 tax system which enhances voluntary compliance in the

14 collection of taxes."

15 Now, one of the things that you had discussed yesterday --

16 was that a true reading of that?

17 A. Yes, sir.

18 Q. One of the things that you had discussed yesterday was

19 regarding prior actions that Mr. Hovind had taken, and based on

20 those actions, you believed that he would not comply with you;

21 is that correct, comply with your request?

22 A. Yes, sir.

23 Q. And one of those -- and we heard and you heard Revenue

24 Officer Powe, was that her name, Powe?

25 A. Yes, sir.
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 2 correct?

 3 A. I believe so, yes, sir.

 4 Q. When they seized the vehicles back in 1996, I believe it

 5 was?

 6 A. Yes, sir.

 7 Q. Okay.  And so based on that, that was part of what you used

 8 to determine that Mr. Hovind would not comply with what you

 9 requested; is that correct?

10 A. That, along with other actions surrounding those issues,

11 yes.

12 Q. Okay.

13 And then this continues on, "The Supreme Court has noted

14 some constitutional limitations on the exercise of the

15 government's power of levy and distraint.  In GM Leasing, the

16 Court held that the IRS could not make a forced entry on to the

17 taxpayer's premises in order to seize property without a Court

18 order.  However, the agents could take the taxpayer's property

19 which was not in an enclosed area.

20 "In some limited circumstances, the IRS will levy upon the

21 property of a taxpayer without first providing the

22 opportunities for administrative or judicial review discussed

23 above.  The IRS is authorized by statute to dispense with these

24 procedures and immediately seize the property if it believes

25 that the taxpayer intends to remove or hide himself or his
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 2 emergency procedure is known as jeopardy assessment and has

 3 been sustained by the Supreme Court against a Fourth Amendment

 4 challenge." 

 5 Is that a correct reading?

 6 A. Yes, sir.

 7 Q. Okay.

 8 Now, under authority of the warrant, then, you took this

 9 $42,000 of cash because you believed that it was evidence of a

10 criminal act, correct?

11 A. Yes, sir.

12 Q. And where is that cash today, do you still have it in your

13 possession?

14 A. No, sir.

15 Q. What did you do with it after it was seized?  Where did it

16 go?

17 A. Sealed it and put it in our safe.

18 Q. In your safe at your IRS office or at the bank?

19 A. IRS office.

20 Q. Okay.  And is your IRS office -- it's locked down?

21 A. Yes, sir.

22 Q. And it has -- I mean, is it as secure as a bank?

23 A. I doubt it's as secure as a bank vault, but it's relatively

24 secure.

25 Q. But you were told that you could keep it there at your
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 2 A. I kept it there at my office, yes, sir.

 3 Q. Were you told that you could keep it there or was that just

 4 a decision that you made?

 5 A. Decision that I made, put it in the office safe.

 6 Q. Okay.  And so you said that it's not there today; is that

 7 correct?

 8 A. Correct.

 9 Q. So what did you do with the 42,000?

10 A. Well, as you well know, we reviewed all the evidence and we

11 were going through all the evidence.  In June, a jeopardy

12 assessment was made based upon some of the evidence found in

13 the search warrant for prior years, prior to the years charged

14 in this indictment, and once that jeopardy assessment was made,

15 a notice was delivered to Mr. Hovind and liens filed on all his

16 property because of what appeared to be the attempt to, yet

17 again, conceal his assets and move them out of the reach of the

18 government.

19 Q. Okay.  So for some reason, with the 42,000 locked in your

20 safe, you thought that he could go in there and reach that and

21 take it out of the government's possession and so you had to do

22 a jeopardy assessment in order to keep him from obtaining that?

23 A. No, sir.  That's not what I said.  And what I said was,

24 they did a jeopardy assessment, because in the overall scheme

25 of things, that cash was just but one part of the jeopardy --
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 2 to, yet again, conceal and disguise ownership of.  And for that

 3 reason, that's why the lien was filed on all the properties.

 4 It was filed as a nominee lien, meaning, it didn't matter which

 5 name it was under.

 6 Q. Okay.  So assuming, again, that -- I'm sorry, strike that.

 7 So the jeopardy assessment was performed because you were

 8 afraid that other property would be lost and that would be the

 9 property at 21 Cummings Road and 29 Cummings Road, that he

10 could hide that from the IRS?

11 A. The property at 400-block of Cummings, the property at 5724

12 Palafox, the property at 5800 Palafox, and the property at 116

13 Cummings, all those properties are being changed into other

14 names, and there was concern by the civil side -- this is not

15 my assessment, this is the civil side -- that the civil agents

16 that were working the case, that referred the case, based upon

17 what we found, that those properties were in jeopardy of being

18 disposed of.  

19 So for that reason and the fact we found a large amount of

20 cash, led us to believe that they had no problem in operating

21 in cash.  Money was taken out the same day of the search

22 warrant totaling $70,000, was taken out in $35,000 cash and a

23 $35,000 check that was later cashed.

24 Q. Okay.

25 A. So for those reasons, we believed all the assets were in
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 2 performed totaling $550,000.

 3 Q. Okay.  Let me clarify a couple of things:  Because you said

 4 that "we" determined that a jeopardy assessment was made, but a

 5 few minutes ago you said that you didn't have anything to do

 6 with that, that it was the civil agents.  And then yesterday,

 7 you testified that the civil agents couldn't do anything unless

 8 you authorized it, because you had put a freeze on the civil

 9 proceedings.  So you removed that freeze, correct?

10 A. No, sir.

11 Q. Oh, so they acted outside their authority, is that what

12 you're saying, you didn't authorize them to do that?

13 A. Sir, what I said was is that when I speak about "we," I

14 spoke about the IRS.  The civil agents were -- knowing what was

15 going on with the criminal investigation, and we had what we

16 considered we call a "Z freeze," which is a module freeze, in

17 general -- knew, specifically regarding these earlier years

18 that were not impacting our criminal investigation, yes, we

19 okayed and I okayed for them to proceed with their jeopardy

20 assessment on the years that were outside the scope.  

21 So what he was assessed with was only 1996 through 1998,

22 totaling $550,000 of tax due and owing.  That's what was

23 jeopardy in the civil assessment.  The criminal investigation

24 was from 1999, I believe, through the following years is what

25 ended up as the criminal investigation years.
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 2 you allowed it to be removed from your custody to pay for a

 3 civil jeopardy assessment that you didn't authorize; is that

 4 correct?

 5 A. No.

 6 Q. You did authorize the jeopardy assessment?

 7 A. I knew one was occurring, yes, sir.

 8 Q. So yesterday when you said that the civil -- that all civil

 9 actions with the IRS, their collection, their assessment, all

10 that freezes when you put a freeze on, then that wasn't true,

11 then?

12 A. Sir, yesterday I explained the situation that they are not

13 allowed to proceed without our okay.

14 Q. Okay.  So you gave your okay for this jeopardy assessment?

15 A. Oh, yes, sir.

16 Q. Okay.

17 A. We needed to protect the tax revenue.

18 Q. Right, because you were afraid that Mr. Hovind would get

19 rid of all the property that's there, the houses and the

20 property, and sell all that off and you were afraid that he

21 could take the $42,000 cash in your safe, that's why you needed

22 to do a jeopardy assessment, right?

23 A. No, sir.

24 Q. Well, that's what you said.  You said you were concerned

25 that Mr. Hovind would remove all the property and you listed
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 2 A. Sir, you added in there about the $42,000 in the safe.  I

 3 knew he wasn't going to come in and take the $42,000 in the

 4 safe.

 5 Q. Okay.  But you said that that was evidence of a crime?

 6 MS. HELDMYER:  Objection, asked and answered, Your

 7 Honor.

 8 THE COURT:  Sustained.

 9 BY MR. RICHEY: 

10 Q. So if he wasn't going to come take the cash out of the safe

11 and it was evidence of a crime, then where is the cash today as

12 the evidence of this crime?

13 MS. HELDMYER:  Objection, same objection, Your Honor,

14 asked and answered.

15 THE COURT:  Overruled.

16 THE WITNESS:  The cash, once we had a chance -- once

17 the jeopardy assessment had been done and there was a jeopardy

18 assessment on the books, we reviewed the cash to make sure that

19 the bills themselves didn't have any markings, that would be

20 relevant to keep, despite the fact of keeping the cash itself.

21 Once we determined the bills had no markings, myself

22 and a revenue officer who did the jeopardy assessment and had

23 the jeopardy, unsealed the box, determined that the cash was

24 still in the original packaging and took the cash to the bank

25 to be properly accounted for.  At which time it was applied to
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 2 were presented and given to Kent Hovind.

 3 Q. Now, you said the officer who prepared the jeopardy

 4 assessment, who was that?

 5 A. Revenue Officer Cathy Sands, I believe.  I know she did the

 6 collection effort.  There was a revenue agent, Jerry Adkins,

 7 who was also involved in the examination end of it.

 8 Q. Okay.  You said that she did the collection.  So you

 9 authorized further actions of civil collections?

10 A. Applying this money to the jeopardy.

11 Q. So you didn't need the cash any longer for your criminal

12 investigation, is that what you're saying?

13 A. We kept the currency and we converted it to pay this and we

14 still have documentation that the cash was there, and it's

15 still accounted for.  But frankly, we've saved Kent Hovind

16 interest on that from accruing by applying it immediately to

17 the ultimate tax due and owing.

18 Q. Tax due and owing that -- did you review that whole process

19 and see if an actual assessment and a notice of deficiency was

20 sent to Mr. Hovind?

21 A. I was present when the notice of deficiency was handed to

22 him, which he refused to touch and it had to be sat down right

23 next to him.

24 Q. Okay.

25 A. So yeah, I was present when the notice of deficiency was
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 2 Q. So why were you there if that's not part of your functions?

 3 A. We were there in a separate capacity because of his

 4 threats.  We were there as an armed escort to assist the

 5 collection division in serving the notice of deficiency.

 6 Q. Okay.  You said his threats.  But the day that you were out

 7 there on the execution of the warrant with guns present, you

 8 didn't feel threatened, did you?

 9 A. Yes, sir.

10 Q. You felt threatened?

11 A. We found guns, he lied about the location of guns.  Of

12 course, we feel there is a threatening presence there.  Now,

13 did we -- and afterwards, the day afterwards, he got on his

14 radio broadcast claiming that he hoped we were dealt with

15 harshly to all his listeners.  So when we served the notice of

16 deficiency, there was ample reason to believe there was a

17 potentially threatening situation and we were there to make

18 sure no one got injured.

19 Q. Now, two things:  First of all, you said that you went

20 against your better judgement to allow him to go around and

21 open things and do things because you didn't want to shed bad

22 light on the IRS and you didn't think that there was any danger

23 in that, but now you're saying that you did feel threatened on

24 the day of the search?

25 A. I didn't say I didn't feel there was any danger in that.
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 2 this put us at increased risk, but we accepted the risk and

 3 allowed it to occur any way, especially in the light of later

 4 finding that he had guns hidden in different locations in the

 5 house, specifically in his office desk drawer, that it was

 6 loaded that we were not informed about and lied to about.

 7 Hindsight 20/20, I don't know that I would do the same thing

 8 again, but we erred on the side of attempting to be as

 9 cooperative as possible and give him as much leeway as possible

10 despite the increased risk.

11 Q. At any time that you've ever met with Mr. Hovind, did he

12 have a gun in his hand?

13 A. Certainly not.

14 Q. Did he ever tell you that he was going to shoot you?

15 A. No, I don't believe so.

16 Q. Did he ever say that he would physically break your arm or

17 impose physical danger?

18 A. Yes.

19 Q. And when was that?

20 A. He asked -- he asked a hypothetical of what would I do if

21 he tried to physically stop me from leaving the premises of the

22 search warrant with that cash.  He was concerned about his

23 cash.

24 Q. Okay.

25 A. And at that time he made indication, wanted to know what my
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 2 physically attempting to stop me.  So, I mean, he did make

 3 that, but other than that, no other threats of. . .

 4 Q. How did he say he was going to physically stop you?  Did he

 5 say he was going to use a gun or a knife or did he elaborate?

 6 A. He didn't elaborate.

 7 Q. Okay.  So then based on that, you felt like he was

 8 threatening you?

 9 A. There was a lot more that I felt that he was threatening

10 about.

11 Q. For example, you made reference to the radio broadcast and

12 we all heard that yesterday and your threat there was that he

13 read in the Bible that David prayed to God that he would smite

14 his enemies, and so that's your fear, that Dr. Hovind is

15 praying to God and God is going to hear that and smite you?

16 A. No, sir.

17 Q. Well, there was one other occasion when Dr. Hovind went to

18 your office, and he said I'm going to pray -- you know, "I pray

19 for you," and didn't you, in fact, say, or the other agent

20 there say, "Is that a threat?"

21 A. Well, he said more than I'm going to pray for you.  He

22 said, "Everybody is praying for you by name," and when asked if

23 that was a threat, he said, no, and he elaborated, I believe,

24 during the same conversation that, that God knows how to deal

25 -- "I've read the Bible and God knows how to deal with people
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 2 Q. Okay.

 3 A. So at that point, I do believe that was a threat, that God

 4 knows how to deal with people who go after his ministry.  I

 5 took that as a threat.

 6 Q. Now, when you were sworn in to tell the truth, part of what

 7 you were sworn in to say was that you would tell the truth, the

 8 whole truth, and nothing but the truth, so help you God, right?

 9 And did you take that as a threat?

10 MS. HELDMYER:  Objection, Your Honor.

11 THE COURT:  Sustained.

12 BY MR. RICHEY: 

13 Q. So Dr. Hovind praying that God -- praying to God, you took

14 that as a threat?

15 A. No, sir.

16 Q. Just when it had to do with you, him praying about you?

17 A. Sir, he was making statements that basically were saying

18 that he was fine if something happened to us and that

19 somebody -- and he was talking to the general public, making a

20 statement that I think is very reasonable to assume that in the

21 context of everything that was seen, the numerous weapons, the

22 TEC-9 machine pistol, the SKS sub machine gun, the pistols, and

23 weapons that he refused to disclose when we were there, the

24 threats on the radio, his comments to me personally, the veiled

25 threats -- I considered them veiled threats in person -- and I
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 2 were in a threatening context.  So I think that's reasonable

 3 for me to believe at the time and because of that it was

 4 reported as such to our internal affairs office, TIGTA.

 5 Q. You're aware that Dr. Hovind says he's a minister?

 6 A. Yes, sir.

 7 Q. And you're aware that he says CSE is a ministry?

 8 A. Yes, sir.

 9 Q. And you're aware that Dinosaur Adventure Land is part of

10 that ministry, that's what he says?

11 A. Yes, sir.

12 Q. And so based on that, you believe that Dr. Hovind has a

13 direct connection to God and God will answer his prayer on you,

14 right?

15 MS. HELDMYER:  Objection, Your Honor.

16 THE COURT:  Sustained.

17 BY MR. RICHEY: 

18 Q. Now, when you discussed the weapons, Exhibit OBS-120A,

19 these were some of the weapons that you found; is that correct?

20 A. Yes, sir, there is a couple of them.  You see the shotgun

21 up at the top and a rifle, yes, sir.

22 Q. And did -- you testified that you called ATF; is that

23 correct?

24 A. Correct.

25 Q. And ATF is who?
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 2 of Alcohol, Tobacco, Firearms, and Explosives as part of

 3 Homeland Security.

 4 Q. And I'll show you also OBS-120E.  These were some of the

 5 other weapons found; is that correct?

 6 A. Yes, sir.

 7 Q. And after you called ATF, they sent an agent out; is that

 8 correct?

 9 A. Yes, sir.

10 Q. And the agent found that these were not illegal weapons; is

11 that correct?

12 A. Yes, sir.  They are not banned weapons.

13 Q. But you didn't seize the weapons, right, because they

14 weren't evidence of a crime?

15 A. Correct.

16 Q. Okay.  And then OBS-120M, is this the revolver that was

17 found in Mr. Hovind's desk?

18 A. Yes, sir.

19 Q. Okay.  And today, you said that it was loaded; is that

20 correct?

21 A. That's my understanding, yes, sir.

22 Q. But last time you said, at first, you didn't know if it was

23 loaded; is that correct?

24 A. No, sir.

25 Q. You didn't say that?
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 2 Q. So you always knew that that weapon was loaded?

 3 A. You can see it by the picture there, sir, the way it was

 4 displayed with the rounds loose right around the barrel or

 5 around the cylinder.

 6 Q. The rounds around the cylinder, this is how you found it?

 7 A. This is how it was displayed for the picture, sir.  It was

 8 my understanding it was found loaded and displayed for the

 9 picture after being unloaded.

10 Q. Do you find it?

11 A. No, sir.

12 Q. Someone else found it?

13 A. Yes, sir.

14 Q. And they took it apart and they set it up like this?

15 A. That was my understanding, yes, sir.

16 Q. One of the other things that you had mentioned was that the

17 information you obtained off from the computers, that it was

18 1.7 Terabytes; is that correct?

19 A. That's what I remember being told, yes.

20 Q. And you said that was one of the largest seizures you had

21 ever had?

22 A. What I was told by our computer people was that was one of

23 the largest things they have ever done as far as quantity of

24 data.

25 Q. Was that because of all the graphics and videos and things
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 2 A. I have no idea, sir.

 3 Q. Now, some of the other documents that you looked at was,

 4 for example, PR-1.  And is this something you received during

 5 the -- or you found during the execution of the warrant?

 6 A. May I refer to my notes?  I'll tell you where we found

 7 them.  This was one of the items off of Kent Hovind's laptop.

 8 So this was an item seized as part of the computer records.

 9 Q. Oh, okay.  So this was on the computer?

10 A. Yes, sir.

11 Q. Okay.  And right at the first it says, "Dear CSE or DAL

12 staff member, thanks for all your help in this ministry.  I'm

13 sure we'll all be shocked judgement day to see all the souls

14 that were saved and lives that were fired up for the Lord

15 because of our efforts here.  I pray that God will richly bless

16 you for your loyal support for the Lord's work." 

17 So is there any doubt in your mind that Dr. Hovind believed

18 that the work that they were doing there was for God?

19 A. No, sir.

20 Q. Okay.

21 And then No. 1 says, "In order to be more efficient in our

22 ministry here, No. 1, every week we withdraw, transport, and

23 store a large quantity of cash to meet the support of our

24 growing staff.  It would simplify several things for our

25 financial staff, as well as be safer for the ministry to give
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 2 Martha right away if you still need to be paid in cash."

 3 Is that correct?

 4 A. That's what it says.

 5 Q. And one of the documents that we saw that you came across

 6 or someone came across during the search was an envelope that

 7 had some cash in it for an individual; is that correct?

 8 A. Yes, I believe so, sir.

 9 Q. And you didn't take that cash, did you?

10 A. No, sir.

11 Q. And then No. 4 says, "As temperatures rise, so often do

12 tempers.  Please spend time in God's word every day and watch

13 out for Satan to try to cripple our ministry or our people any

14 way he can.  We especially want to thank those who labor in the

15 heat all day.  We appreciate your sacrifice for the Lord."

16 When you interviewed the individuals there, what was it

17 that you were looking for from them?

18 A. We asked them some very basic questions about identity.

19 Q. Okay.

20 A. About their position at CSE or Dinosaur Adventure Land, we

21 asked them their wages, what they were paid, who their

22 supervisor was.  We asked them regarding -- if Kent Hovind had

23 made any statements to them regarding his tax viewpoints.  And

24 we asked them have they personally filed income tax returns and

25 that, pretty much as I recall, summarizes most of the questions
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 1 asked or attempted to be asked of the people who were working 9 : 3 4 A M

 2 there.

 3 Q. Okay.  So when you said that summarizes the questions.  Had

 4 you, in your meeting prior to going there, sat down and said

 5 okay, these are the questions that we're going to ask the

 6 individuals that come?

 7 A. I drew up an outline and made multiple copies of it, and

 8 the outline was given to a few people.  As a result of the

 9 numerous people we encountered, which exceeded our expectation

10 at the time or all at once, these are passed out to people to

11 use.  Anybody who conducted an interview had these outlined

12 questions.  Whether they wrote on the sheet or wrote on another

13 sheet of paper, it was the same.  I think there were nine

14 questions asked or something like that.

15 Q. So you're saying the officers that actually did the

16 questions, they actually wrote down the answers?

17 A. Yes, sir.

18 Q. And did you keep those in your possession after they were

19 taken?

20 A. I was -- the people who actually wrote them prepared

21 memorandums based upon their notes, and then I pretty much

22 ended up with all the originals as well as their individual

23 memorandums.

24 Q. Were any of them tape-recorded?

25 A. No, sir.
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 2 A. No, sir.

 3 Q. Not even with Mrs. Hovind or Dr. Hovind?

 4 A. No, sir.  That's not our practice.

 5 Q. So your -- strike that.

 6 And you said you, yourself, made some notes later on;

 7 is that correct, about conversations that were had or did you?

 8 A. Like I mentioned yesterday, I made some notes periodically,

 9 some after, some in the midst, just depending, but, yes, I made

10 notes close in proximity to the activities there.

11 Q. Notes regarding conversations that were had or just notes

12 of the activities going on?

13 A. Primarily, either conversations or statements that I might

14 have heard.

15 Q. Okay.  And were those -- did any of those have to do with

16 Dr. Hovind or Mrs. Hovind?

17 A. Yes, sir.

18 Q. Okay.  And do you still have those in your possession

19 today?

20 A. Most likely, most of those might be located still at my

21 office, but they were all converted to memorandum form soon

22 after and provided to you.

23 Q. Okay.

24 And another document that you looked at was PR-4.  Can you

25 recall looking at this?
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 2 Q. And this was also something that was retrieved during the

 3 search warrant?

 4 A. Yes, sir, that was actually from the bookstore office, as I

 5 referred to it, their executive office on one of the shelves.

 6 Q. Okay.  And in the subject line, it says "developing

 7 leadership skills to be more useful for the Lord."  Is that

 8 correct?

 9 A. Yes, sir.

10 Q. Okay.  And this memorandum was to all the CSE staff,

11 correct?

12 A. Yes, sir.

13 Q. And then No. 5, it says, "This one thing I do, whatever you

14 do for the Lord, work to do your best, take pride in your work.

15 If you're growing off the drive or pack orders, see how fast

16 you can do it. Try to break the record so you can get more done

17 for the Lord with your life.  You will reap what you sow.

18 Someday you will have others working for you, fixing your house

19 or car, or children or employees that work for you like you

20 work for others."  

21 Is that correct?

22 A. Yes, sir.

23 Q. So in the discussions you had with the individuals and the

24 notes that you reviewed, did any of them refer to CSE as a

25 ministry?



Schneider - Cross/Richey     60

 1 A. I'm sure they did. 9 : 3 9 A M

 2 Q. Okay.  Did any of them refer to it that they were

 3 missionaries?

 4 A. Yes, sir.

 5 Q. Okay.

 6 Another document you looked at and read was PR-5, do you

 7 recall this one?

 8 A. Yes, sir.

 9 Q. Okay.  And one of the particular things that you read was

10 No. 4, it says, "With the purchase of the new property and

11 working on the grounds, there is more loose dirt.  Please check

12 your feet before you track dirt in on the carpets and floors.

13 If you do track in mud, please clean it up yourself."

14 You have children, right?

15 A. Yes, sir.

16 MS. HELDMYER:  Objection, Your Honor.

17 THE COURT:  I don't know what the next question is,

18 but I can't imagine that there is anything about whether or not

19 this man has children is relevant to this case, so I'll sustain

20 the objection.

21 BY MR. RICHEY: 

22 Q. Is this something that you've ever said or your wife's ever

23 said?

24 MS. HELDMYER:  Objection, Your Honor.

25 THE COURT:  Sustained.
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 2 Q. And then another document was PR-7, and this, you also

 3 obtained from the computer?

 4 A. If I may refer one more time?

 5 Q. Certainly.

 6 A. No, sir, it's not.  This was taken from the bookstore

 7 office at a desk on the northeast side, in the second drawer on

 8 the right side of the desk.

 9 Q. Okay.  It's addressed to staff members at CSE, correct?

10 A. Yes, sir.

11 Q. Okay.  And that first sentence says, "Thank you for using

12 your time, energy and talents for the Lord here at CSE."  

13 Is that correct?

14 A. Yes, sir.

15 Q. Okay.

16 And then the second paragraph says, "Even though God's

17 reward is wonderful to anticipate, when we get to heaven, we

18 all want to see some reward for our labors down here on Earth.

19 While CSE is not a big corporation with giant salaries, we do

20 want to provide for your needs as best we can.  We really want

21 to do more for everyone on staff and know that everyone

22 deserves a raise.  We also know that many of you could make

23 more money in the secular world.  We have tried for years to

24 follow the teaching in Luke 10:7, 'The laborer is worthy of his

25 hire.'"
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 2 about that this was the first time that she had ever worked in

 3 a ministry as opposed to in the secular world, do you recall

 4 that?

 5 A. Yes, sir.

 6 Q. So was this also something that seemed commonplace in the

 7 conversations that were had with the individuals that day or do

 8 you know?

 9 A. I can't say for sure.

10 Q. Okay.

11 MS. HELDMYER:  Your Honor, may we approach?

12 THE COURT:  Yes.

13 (At the bench:

14 MS. HELDMYER:  Your Honor, I don't know where this

15 line of questioning is going, but it appears to be that Mr.

16 Richey is trying to establish some sort of -- that they -- an

17 argument that the ministry is not required to withhold taxes,

18 and that's just not the case, and it's not the law.  And I

19 would object to any characterization that if he's trying to

20 show this is a ministry, that's fine, but ministries have to

21 withhold income tax and FICA tax, too.  But I object to this

22 line of questioning.

23 MR. RICHEY:  Your Honor, I think it's open question

24 because all these documents were admitted.  The government got

25 to pick and choose what portions of each document they wanted
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 2 THE COURT:  It still has to be relevant.

 3 MR. RICHEY:  It is relevant as to what was in

 4 Dr. Hovind's mind.

 5 THE COURT:  But if Dr. Hovind believed that the

 6 ministry did not have to pay taxes, he didn't pay taxes because

 7 of that, that's not going to be a defense.

 8 MR. RICHEY:  That's not our defense.

 9 THE COURT:  Well, I'm going to allow you to continue

10 on a little bit, but what's likely going to come from this is

11 an instruction to the jury at the close of the case that a

12 ministry or a church has to pay employment taxes.  It's only

13 going to be fair so. . . are you --

14 MS. HELDMYER:  Thank you.

15 (Bench conference concluded.)

16 THE COURT:  All right.  Mr. Richey, you may proceed.

17 BY MR. RICHEY: 

18 Q. And one other thing that -- look at PR-16 is -- and this is

19 a document that you saw and admitted through you a week and a

20 half ago; is that correct?

21 A. Yes, sir.

22 Q. And this is something that you obtained there during the

23 warrant?

24 A. Yes, sir.

25 Q. Okay.  And when you were asked regarding this, you were
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 2 application for employment.  Do you recall saying that?

 3 A. Not specifically, but I still believe that that's what it

 4 is.

 5 Q. Okay.  And can you read what it says right there?

 6 A. Yes, it says "application for missionary service."

 7 Q. Okay.  And on page 2, "qualifications," one of the

 8 qualifications is "good knowledge of the Bible;" is that

 9 correct?

10 A. That's what's written there, yes, sir.

11 Q. And then on page 3 of that, the question is asked, "Is

12 there anything special you would like us to know about you or

13 your testimony?"  

14 And the second sentence says, "I never leave a job

15 unfinished and I try to use the gifts that God has given me to

16 the best of my ability."  

17 Is that correct?

18 A. Yes, sir.

19 Q. And then it says, "Can you tell us why you would like to

20 work for CSE?"  

21 And it's written, "I have always enjoyed working in

22 ministry, and I believe that CSE is making a difference in

23 children and adults all over the world.  That is something I

24 would love to be a part of." 

25 Correct?
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 2 Q. And then the next page is titled "questions for serious

 3 prospective ministry workers at Creation Science Evangelism." 

 4 Is that correct?

 5 A. Yes, sir.

 6 Q. Okay.  And down here, for example, No. 5, "How did you hear

 7 about our ministry?"  

 8 No. 8, "Were you raised in a Christian home?" 

 9 No. 9, "What type of church did you go to?" 

10 No. 10, "How often do you attend and how long have you been

11 going there?" 

12 Are those typical questions that you see when people apply

13 for jobs?

14 A. Not in secular corporations.

15 Q. Okay.  And then also Exhibit PR-17, did this come from the

16 computer?

17 A. I'll refer one more time to my notes.

18 Q. Certainly.

19 A. No, sir.  This actually came from the four-drawer file

20 cabinet in Jo Hovind's desk in the second drawer of the

21 residence of 29 Cummings.

22 Q. And this was written to "Dear Jo," correct?

23 A. Yes, sir.

24 Q. Do you take that as Jo Hovind or do you know if it was

25 someone else?
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 2 Hovind.

 3 Q. Okay.

 4 And at the bottom here, it says, "Thanks for all you do for

 5 the Lord.  Without dedicated people like you, our outreach

 6 would be minimal.  Only eternity will tell the real score."

 7 Is that correct?

 8 A. Yes, sir.

 9 Q. Now, you also looked at a number of documents regarding

10 payroll, graphs that were discovered, and where were those

11 graphs discovered?

12 A. If you can give me the exhibit number.

13 Q. PR-32A, B, PR-33, and 34.  If they are not in the same

14 place, I'll back up and you can tell me individually?

15 A. They are not in the same place.

16 Q. 32A?

17 A. It was found in the four-drawer file cabinet near Jo

18 Hovind's desk, the second drawer.

19 Q. And 32B?

20 A. That was the same location.

21 Q. How about 33?

22 A. It was found in the bookstore office, in the right desk

23 drawer of Kent's desk.

24 Q. Okay, 34A?

25 A. That was found back in the second drawer of the four-drawer
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 2 Q. Okay, 34B?

 3 A. Same location.

 4 Q. Thirty-five?

 5 A. It was found in the roll-top desk in Jo Hovind's office

 6 area in the main house of the living room.

 7 Q. Okay.  And 36?

 8 A. It was found in that same roll-top desk.

 9 Q. Okay.  So none of these were found on the computer?

10 A. None of those that were displayed were found on the

11 computer.

12 Q. And so do you know, then, who prepared these?

13 A. Specifically those, no.

14 Q. Okay.

15 Well, let's look at the first one, 32A, and that says

16 "total payroll," correct?

17 A. Yes, sir.

18 Q. Can you show me on there where it says "CSE" or "Dinosaur

19 Adventure Land"?

20 A. No, sir.

21 Q. Does it have any indication of what company or business or

22 church or who this belongs to?

23 A. On this specific chart, no, sir.

24 Q. Exhibit 32B, these are two different charts, correct?

25 A. Yeah, one is a graph and the other is a chart.
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 2 A. Yes, sir.

 3 Q. Any indication here that it belongs to CSE or Dinosaur

 4 Adventure Land?

 5 A. There is no notation on the chart itself, no.

 6 Q. And 33, does that have any notation?

 7 A. It doesn't appear to.

 8 Q. Okay.

 9 34A, this one does say "CSE workers" there, correct?

10 A. Yes, sir.

11 Q. 34B?

12 THE COURT:  Mr. Richey, I do not want to spend the

13 entire day reminding you to speak from the microphone.  Please

14 do so.

15 BY MR. RICHEY: 

16 Q. 34B, does that have a notation of what it belongs to?

17 A. It doesn't appear to.

18 Q. Okay.

19 And then 35 -- PR-35, that does say "CSE stewardship

20 accountability," correct?

21 A. Yes, sir.

22 Q. For the first quarter of 2003 and 2004?

23 A. Yes, sir.

24 Q. Now, you worked in payroll before, correct?

25 A. I wouldn't say I worked in payroll, but I was -- I've done
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 2 Q. Okay.  I thought that you said that -- yesterday, that you

 3 did payroll for a law firm for two years?

 4 A. A small group of lawyers, I said that I did handle such

 5 things as payroll.  I wouldn't say that I worked in payroll.  I

 6 handled things and one of my duties was the payroll of our

 7 staff.

 8 Q. Okay.  And if you could look at PR-39, and on this

 9 particular document, it notes right here "prayer time for

10 ministry;" is that correct?

11 A. Yes, sir.

12 Q. And during the execution of the warrant that morning, was

13 that one of the things that went on shortly after everyone

14 arrived, was prayer time?

15 A. They had some kind of devotion where we had gathered all

16 the individuals from the search warrant site together, yes,

17 sir.

18 Q. Okay.

19 One more thing in this document, what do you understand

20 this area here to be?

21 A. I don't know.  It appears to be a list of people and their

22 responsibilities.

23 Q. And who is listed at the very top of that list?

24 A. Well, where the top of your blue mark is, it says "Jesus."

25 Q. And on the second page of that document, under purpose, it
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 1 says "feel the load -- "feel load for ministry more than 9 : 5 7 A M

 2 clock." 

 3 Is that right?

 4 A. Yes, sir.

 5 Q. And then it says, down lower, "I expect and build your

 6 people, compliments, training, respect, on time, right?

 7 A. Yes, sir.

 8 Q. Okay.

 9 And one of the things that you did in your investigation is

10 you also looked at the website, correct?

11 A. Yes, sir.

12 Q. And we also looked at yesterday a catalog or brochure of

13 items, do you recall that?

14 A. Yes, sir.

15 Q. Okay.  And down here, it says, "Sample paragraph for web

16 donations.  If you would like to make a donation to further the

17 cause of creation evangelism, please write the amount of

18 donation in the blank provided.  Donations can be designated

19 for: free seminar, tape series, and book package for prisons or

20 missionaries.  Our cost is $100 per package.  Expand CSE

21 ministry, click here for link to ongoing projects.  Expansion

22 of Dinosaur Adventure Land museum and displays, click here for

23 link to ongoing projects, general fund of CSE."

24 Is that correct?

25 A. Yes, sir.
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 2 to prisons or missionaries, right?

 3 A. That's what appears, yes, sir.

 4 Q. Or either to expand the CSE ministry and it says, "Click

 5 here for links to ongoing projects." 

 6 Did you click on those links?

 7 A. I can't recall if I clicked on every link, but I looked

 8 around at a lot of stuff.

 9 Q. So when it said "ongoing projects," for example, for CSE

10 ministry or for the expansion of Dinosaur Adventure Land, would

11 that have been the purchase of property or building up the

12 playground or anything like that, or do you know?

13 A. I believe it included those things from what I reviewed off

14 the website.

15 Q. Okay.  And then it also ends "general fund of CSE,"

16 correct?

17 A. Yes.

18 Q. And isn't it true that when you seize the funds, the

19 $42,000, that Mr. Hovind told you that those were not his

20 funds?

21 A. That's what he said, yes, sir.

22 Q. Okay.

23 Another document that you looked at was PR-59.  Do you

24 recall this document?

25 A. Yes, sir.
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 2 Mandy Duke?

 3 A. Yes, sir.

 4 Q. And the subject is, "I don't like you, you're fired"?

 5 A. Yes, sir.

 6 Q. And then it has a number of Word documents there; is that

 7 correct, six Word documents?

 8 A. That's what it shows on this, yes, sir.

 9 Q. It says "day one creation, day two creation, day three

10 creation, day four creation, day five creation, day six

11 creation." 

12 Is that right?

13 A. Yes, sir.

14 Q. And it says, "Amanda, I've decided you're not too cool."

15 And then it says, "Jonathan is cool, be like him."

16 Did you check to see if -- do you know if Dr. Hovind

17 actually sent this to Amanda Duke?

18 A. What is the document number again, please?

19 Q. PR-59.

20 A. I know I got it from one of the mailboxes from one of the

21 pst files off of the server.  I can't tell you right this

22 second which mailbox, if it was in a sent items folder.  It

23 appeared to have been sent.  That's the best I can recall right

24 now without reviewing it.

25 Q. In reviewing the other records -- because you also received
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 2 the documents that you obtained, it had a list of individuals

 3 who had worked there and how long they had been there and

 4 things like that, right?

 5 A. Yes.

 6 Q. And isn't it true that Amanda Duke continued to work, and

 7 in fact, worked on these various documents even after this

 8 e-mail was sent or do you know that?

 9 A. No, I don't know that.

10 Q. And do you know who Jonathan is?

11 A. I assume it was Jonathan Sampson, but I don't know.

12 Q. And do you know if Jonathan had a crush on Amanda?

13 A. I have no idea.

14 Q. So you don't know if Jonathan actually sent this to Amanda?

15 A. Well, it was in Kent Hovind's mailbox, so somebody would

16 have to have access to his e-mail.

17 Q. And you don't know if everyone there had access to Kent

18 Hovind's e-mail, do you?

19 A. No, sir.

20 Q. In fact, one of the documents we looked at showed Kent

21 Hovind was gone more than 200 days a year, right?

22 A. Mostly on the weekends, yes, sir.

23 Q. Now, another document that you looked at was OBS-11.  Do

24 you recall this document?

25 A. Yes, sir.
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 2 during the raid; is that correct?

 3 A. Yes, sir.

 4 Q. Okay.  And the numbering along the side, you didn't do

 5 that; is that correct?

 6 A. Correct.

 7 Q. Someone else had done that?

 8 A. Yes, sir.

 9 Q. Okay.  And this letter begins, "Dear Mr. Hovind, thank you

10 for your letter regarding the Internal Revenue Service, IRS,

11 and the tax collection process," correct?

12 A. Yes.

13 Q. "We are writing in response to your letter dated," and it

14 gives a date, May 8, 1997, correct?

15 A. Yes.

16 Q. And we'll compare this with OBS-No. 48 -- oh, before we do

17 that, what's the date on this letter?

18 A. It appears to be June 11, 1998.

19 Q. Okay.

20 And this is OBS-48.  What's the date on that letter?

21 A. February 4, 1999.

22 Q. Okay.  And that was also to Kent Hovind, correct?

23 A. Yes.

24 Q. And it also begins, "Thank you for your letter regarding

25 the Internal Revenue Service, IRS, and the tax collection
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 2 gives a date of January 22, 1999; is that correct?

 3 A. Yes, sir.

 4 Q. So based on these two documents, there were different

 5 letters that Dr. Hovind sent, correct?

 6 A. Yes, sir.

 7 Q. Okay.  And so these are two different responses from the

 8 IRS, correct?

 9 A. Well, they are substantially the same letter, but, yes, at

10 two different times.

11 Q. Okay.  Back to OBS-11, it says, "Paragraph 2, we know that

12 well-intentioned taxpayers are sometimes influenced by

13 propaganda which attempts to dismiss, on a variety of grounds,

14 the validity and applicability of all or portions of the laws

15 and procedures that pertain to the assessment and collection of

16 federal taxes," correct?

17 A. Yes, sir.

18 Q. And if we look at OBS-48 -- maybe I can do this so you can

19 actually compare the two.  Actually, let me do this.

20 MR. RICHEY:  Your Honor, may I approach the witness?

21 THE COURT:  Yes, sir.

22 BY MR. RICHEY: 

23 Q. I'm going to hand you OBS-11.  I'm going to put up OBS-48.

24 Is the second paragraph the same wording?

25 A. It appears to be the same.
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 1 Q. I'm going to read the third paragraph and you compare and1 0 : 0 8 A M

 2 tell me if it's the same.

 3 "A U.S. citizen has the right to express an opinion of the

 4 tax system and government policies related to it as well as to

 5 join groups which express such criticisms.  Once a person moves

 6 from expressing dissatisfaction to actually evading taxes, the

 7 IRS has an obligation to ensure that the federal tax laws are

 8 enforced." 

 9 Is that the same?

10 A. Yes, sir, and I've read down the next three paragraphs as

11 well, and they are all the same, too.

12 Q. Okay.  So you read down to the statutes-at-large?

13 A. No.  Under "officially published."  So that all appears to

14 be the same exact letter.

15 Q. In that one it says, "Officially published by the

16 government printing office since 1926, the United States Code

17 contains 60 titles of which the Internal Revenue Code is Title

18 26.  Because the U.S. Code was the first compilation of the

19 federal laws of the land, it was, in its entirety, considered

20 prima facia evidence of the existence of these laws, all of

21 which had already been enacted by Congress."

22 Is that correct?

23 A. Yeah, and it was generally identical with a little

24 difference, but that's what it said.

25 Q. Was that particular paragraph the same or different?
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 2 different.

 3 Q. What were the two words?

 4 A. It said in this one that you just read, it has "it was in

 5 its entirety."  And this one it says "the Code in its

 6 entirety."  That was the only difference.

 7 Q. Okay.  And both of these letters came from the IRS; is that

 8 correct?

 9 A. Yes, sir.

10 Q. And you believe that the statements -- well, do you have

11 any reason to believe that the statements are incorrect?

12 A. No, sir.

13 Q. And this says that there are 60 titles in the United States

14 Code; is that correct?

15 A. I'm not a lawyer, I don't know.

16 Q. That's what it says, though, correct?

17 A. Yes, sir.

18 Q. And again, referring back to OBS-17, do you recall this?

19 A. Yes, sir.

20 Q. Okay.  So on OBS-17, this is page 9 of that document.

21 Right here it says, "The U.S.C. is divided into 50 titles.  Of

22 these 50 titles, 20 and part of another have been enacted into

23 positive law." 

24 Is that correct?

25 A. Yes, that's what it says.
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 2 that there are 60 titles in the United States Code, correct?

 3 A. Yes, sir.

 4 Q. So those ten codes that the IRS refers to, are those the

 5 secret laws or do you know?

 6 MS. HELDMYER:  Objection, Your Honor.

 7 THE COURT:  Sustained.

 8 BY MR. RICHEY: 

 9 Q. Do you know what those ten --

10 MS. HELDMYER:  Objection, relevance.

11 THE COURT:  Sustained.  He's told you he's not a

12 lawyer. 

13 BY MR. RICHEY: 

14 Q. Do you have any knowledge of that?

15 MS. HELDMYER:  Objection, relevance.

16 THE COURT:  Sustained.  He's told you he's not a

17 lawyer.

18 BY MR. RICHEY: 

19 Q. Do you know if Dr. Hovind had any knowledge of that?

20 A. No, sir.

21 Q. Do you know if he believed that those were the secret

22 banking laws or the secret IRS laws?

23 MS. HELDMYER:  Objection.

24 THE COURT:  Overruled.

25 THE WITNESS:  No, sir.
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 2 Q. But you don't have any question that the IRS, in fact, told

 3 him on two occasions that there were 60 titles in the United

 4 States Code?

 5 MS. HELDMYER:  Objection, asked and answered, Your

 6 Honor.

 7 THE COURT:  Sustained.

 8 Mr. Richey, it's time for our morning break.

 9 Ladies and gentlemen, we'll be in recess for the next

10 20 minutes.  Please don't discuss the case amongst yourselves,

11 nor with anyone else during the morning recess, and as always,

12 please don't attempt to form any opinion about the merits of

13 the case at this time.  We'll be in recess until 10:35.

14 All right.  You're excused.

15 (Jury out.)

16 THE COURT:  I was making a joke, I need a big digital

17 clock.  I was fighting with the Roman numerals.

18 You may step down, Agent Schneider.  Please don't

19 discuss your testimony during the recess.

20 THE WITNESS:  Yes, ma'am.

21 THE COURT:  Ms. Heldmyer, anything before we return at

22 10:35?

23 MS. HELDMYER:  No, Your Honor.  

24 THE COURT:  Mr. Richey? 

25 MR. RICHEY:  No, Your Honor.
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 1 THE COURT:  We'll be in recess until 10:35.1 0 : 1 5 A M

 2 (Recess.) 

 3 (Jury present.) 

 4 THE COURT:  Mr. Richey, you may proceed.

 5 MR. RICHEY:  Thank you, Your Honor.  May I approach

 6 the witness again?

 7 THE COURT:  Yes.

 8 BY MR. RICHEY: 

 9 Q. I'm going to hand you, again, OBS-11.

10 THE COURT:  Mr. Richey, I think it would be helpful if

11 you could enlarge the area that you're going to be focusing on.

12 Would that be helpful to the jury?  

13 THE JURY:  Yes.

14 MR. RICHEY:  I'll do that when I read something

15 specific.

16 BY MR. RICHEY: 

17 Q. I have OBS-48 up here and you have OBS-11, and we'll just

18 read or looked at this paragraph here.  Is that bottom one, is

19 that the same as what you have?

20 A. The one starting in 1947?

21 Q. Correct.

22 A. It continues on the next page, but generally, it appears to

23 be the same.

24 Q. Generally, you said, is it the same or is there substantial

25 differences?
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 2 Q. And then that last paragraph, it says, "Copies of the

 3 statutes at large should be readily available for your review

 4 at a law library or a large public library.  You may wish to

 5 consult an attorney regarding any specific questions you have

 6 regarding case law.  You also have the option of bringing your

 7 concerns to the judicial branch."

 8 And the judicial branch would be the courts, correct?

 9 A. I would assume so.

10 Q. And then continuing, "However, the courts have spoken very

11 clearly on these issues.  The IRS encourages anyone who is

12 tempted to pursue such action to reconsider and get an

13 objective opinion from someone such as a certified public

14 accountant, enrolled agent, or attorney."

15 Is that correct?

16 A. That's what it says on that screen, yes.

17 Q. Okay.

18 Now, in these two documents, then, is there any reference

19 at all to a specific statute in Title 26?

20 A. There doesn't appear to be.

21 Q. Okay.  In fact, the IRS told Dr. Hovind to go to a library

22 to look it up, correct?

23 A. Regarding specific questions of case law, it mentions

24 there.

25 Q. Regarding specific case law, it says to consult an
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 2 A. Can I see the first comment?  

 3 Q. Yes.  

 4 So it really gives him three options, go to a law

 5 library -- excuse me, it gives kind of four options, go to a

 6 law -- or to a library, go to an attorney, go to court, or go

 7 to a CPA, enrolled agent, or attorney, correct?

 8 A. Yes, sir.

 9 Q. And we saw in many situations in this case where, in fact,

10 Dr. Hovind did go to court, didn't he?

11 A. Yes, sir.

12 Q. And then in some of the checks that you viewed yesterday,

13 there were also checks made out to attorneys.  I believe you

14 identified a local law firm here that was paid by one of the

15 checks; is that correct?

16 A. Yes, sir.

17 Q. Did you interview them?

18 A. No, sir.

19 Q. In regards to the summons that you issued to Mr. Hovind and

20 to CSE and to others, did you ask him -- I mean, you asked him

21 to bring in books and records and things like that, correct?

22 A. Correct.

23 Q. Did you ask him to bring in cash?

24 A. No, sir.

25 Q. Okay.
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 1 Now, you said that when you looked at the cash, you looked1 0 : 4 3 A M

 2 at it for markings, why is that?

 3 A. It's something I've learned to do because sometimes people

 4 mark things on bills that might be pertinent, might indicate

 5 what the purpose of that bill was for.  In my other experience,

 6 sometimes it has markings that show it goes through

 7 non-traditional banking systems, so I look for things such as

 8 that as well.

 9 Q. When you said it would go through non-traditional banking

10 systems, does that mean somehow they've marked it so it can be

11 traced?

12 A. There is a thing called a "hawala," which is a

13 non-traditional banking system used throughout the Middle East

14 primarily, but you always see bills by people who travel a lot,

15 and these are informal currency exchange systems whereby people

16 can transfer large amounts of money.  And the money is marked

17 with the symbol of the hawala.  Whoever is responsible for

18 transferring money, their symbol is a source of pride and can

19 be recognized as the quality of that person's integrity with

20 conducting the transaction.  And these are a common tool used

21 among people that are involved in -- in an attempt to hide the

22 transfer of funds.

23 Q. Okay.  So you say it's in an attempt to hide the transfer

24 of the funds, but by the marking, it's traceable, right?

25 A. No, not necessarily.  There are thousands of hawalas out
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 2 a library of them.  Like I said, it's an informal way of

 3 transferring money that's done between trusted individuals in a

 4 variety parts of the world.  So besides being able to document

 5 this informal money transmitting system was being used, you

 6 can't -- it's not like a bank which keeps records of

 7 transactions.

 8 Q. Okay.

 9 A. So that's one of the things that we would look for, for

10 markings, or I would.

11 Q. Did you find any of that on these?

12 A. No.  I don't recall finding anything.  I would have kept

13 the bills out separately.

14 Q. And let me see.  I don't mean to jump back.  Just on this

15 one thing, we looked at this, correct?

16 A. Yes, sir.

17 Q. PR-59 and you saw the date there, July 31, 2003?

18 A. Yes, sir.

19 Q. And then I'll show you what was admitted as PR-15A; is that

20 correct?

21 A. Yes, sir.

22 Q. And that shows Amanda Duke?

23 A. Yes, sir.

24 Q. And on PR-15B, it says "missionary name of Duke, Amanda."

25 Is that correct?



Schneider - Cross/Richey     85
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 2 Q. And it says "week of March 29 through April 3," correct?

 3 A. Yes, sir.

 4 Q. And the date is April 9, 2004?

 5 A. Yes, sir.

 6 Q. Okay.  And the date on this e-mail, again, was July 31st,

 7 2003, correct?

 8 A. Yes, sir.

 9 Q. And in fact, on this exhibit from Amanda Duke, PR-15C,

10 isn't that the envelope that you found with the cash in it?

11 A. Yes, sir, it appears so.

12 Q. And so Amanda Duke's timecard and this time sheet, that was

13 in with the cash?

14 A. Yes, sir.

15 Q. Now, another document that we looked at or that you looked

16 at, I believe it was yesterday, it was OBS-60B.  This was a

17 non-disclosure agreement, correct?

18 A. Yes, sir, a blank one.

19 Q. And when you worked with a law firm, do you know if anyone

20 there ever had to fill out a non-disclosure agreement?

21 MS. HELDMYER:  Objection, Your Honor, relevance.

22 THE COURT:  Sustained.

23 BY MR. RICHEY: 

24 Q. Is this something that you've ever seen before, a document

25 of this type?
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 2 Q. No?

 3 A. No.

 4 Q. You've never seen a non-compete or a non-disclosure

 5 agreement?

 6 A. No, sir.

 7 Q. Okay.

 8 If we look down at the bottom under where it says "phone,"

 9 it says "non-disclosure agreement."  And then it says "Remedies

10 at Law, copyright 1996."  

11 Is that correct?

12 A. That's the way it appears, yes, sir.

13 Q. "Remedies at Law," what is that?

14 A. An organization located in Edmund, Washington that promotes

15 the use of corporation soles, that have since been enjoined

16 from promotion of that type of structuring of an organization

17 to avoid taxes.

18 Q. Now, I'm going to ask you where the particular documents

19 are to back up the statement that you just made?

20 A. Which one would you like to know about, sir?

21 Q. Well, you said Remedies at Law has been enjoined from --

22 and correct me if I'm misstating it, enjoined from creating

23 corporation soles and entities like that?

24 A. Yes, sir, that's my understanding.

25 Q. Okay.  But we looked yesterday at a document that dismissed
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 2 said that you thought that the Court had ordered Mr. Hovind to

 3 comply with the summons.  Do you recall that?

 4 A. Yes, sir.

 5 Q. Okay.  So your statement that you just made about the

 6 enjoinment of Remedies at Law could be incorrect, correct?

 7 A. No, sir.

 8 Q. Oh, so your statement is not incorrect about what you just

 9 said of Remedies at Law?

10 A. No, sir.  I've seen the injunction that has -- it stopped

11 them from creating corporation soles.  He has been enjoined.

12 As of this moment, he's now under injunction.

13 Q. Okay.

14 Was he enjoined from creating non-disclosure agreements?

15 A. I have no idea about non-disclosure agreements, sir.

16 Q. Well, you said you're familiar with the court order, does

17 the court order say in there you can do this?

18 A. I can't recall it specifically.  I can't recall it

19 verbatim.

20 Q. Just to be clear, Remedies at Law, we've heard of someone

21 named Glen Stoll, is it your understanding that Mr. Stoll has a

22 substantial part -- I don't know what -- but some substantial

23 part of Remedies at Law?

24 A. Yes, sir.

25 Q. And again, OBS-62, this was another document that was
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 2 document?

 3 A. If I may refer again to my notes?

 4 Q. Certainly.

 5 A. Excuse me.  It was found as part of a binder from Remedies

 6 at Law along with other documentation regarding the creation of

 7 a corporation sole and trust, underneath that corporation sole,

 8 in the desk of Tanya Hovind.

 9 Q. Okay.  And here it does say "Remedies at Law" at the top,

10 and then under that it says "Glen Stoll, director and general

11 counsel." 

12 Is that correct?

13 A. Yes, sir.

14 Q. And it says "mandatory banking guidelines for ministerial

15 accounts." 

16 Is that correct?

17 A. Yes, sir.

18 Q. Is there a date on this document anywhere?

19 A. I don't see one, sir.

20 Q. Okay.  And in this first paragraph, it says -- I'm sorry --

21 MR. RICHEY:  Counsel, OBS-62.

22 MS. HELDMYER:  That's okay.

23 BY MR. RICHEY: 

24 Q. The middle sentence, it says, "Remember, you are

25 representing a ministry under church jurisdictional authority
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 2 Is that correct?

 3 A. That's what it says.

 4 Q. And then he wants -- No. 4 is he wants to be notified -- it

 5 says, "Notify us first to arrange for transactions of 10,000 or

 6 more," correct?

 7 A. Yes, sir.

 8 Q. At the very bottom, it says, "Remedies at Law is a private

 9 law firm that was founded in 1989 as the Family Defense League.

10 The director and general counsel of Remedies at Law maintains

11 its nontaxable status as a mandatory exception consistent with

12 508(C)(1)(A) of the Internal Revenue Code as an educational,

13 religious corporation sole of the church, is not for profit,

14 and has its charter on file with the Secretary of State in

15 Oklahoma."

16 Is that correct?

17 A. That's what it says.

18 MR. RICHEY:  Your Honor, I need to retrieve some more

19 documents.

20 THE COURT:  All right.

21 BY MR. RICHEY: 

22 Q. In Document OBS-109 -- you looked at this yesterday; is

23 that correct?

24 A. Yes, sir.

25 Q. And this was a letter from Senator Bill Nelson?
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 2 Q. And it was addressed to Mr. Maury Adkins, correct?

 3 A. Yes, sir.

 4 Q. And then under that is "Creation Science Evangelism,"

 5 correct?

 6 A. Yes, sir.

 7 Q. And do you know who Mr. Maury Adkins is?

 8 A. Yes, sir.

 9 Q. You've met him on a few occasions?

10 A. Yes, sir.

11 Q. And was it the first time that you met him when you took

12 the summons to the premises that first day?

13 A. Yes, sir.

14 Q. Any doubt in your mind that he was the individual that you

15 gave the summons to?

16 A. No, sir.

17 Q. Okay.

18 And the letter says, "Dear Mr. Adkins, thank you for

19 contacting me with your concerns about the Internal Revenue

20 Service and our federal income tax system."

21 Do you know what those concerns were?

22 A. No, sir.

23 Q. Then it continues, "The IRS stresses the need to maintain

24 public confidence in the fairness of our tax laws, and is

25 committed to ensuring that everyone pays their fair share."
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 2 pays their fair share?

 3 A. It sounds like a fair statement.

 4 Q. Wouldn't it be more correct to state that everybody should

 5 pay their legal share, what they are required to pay?

 6 MS. HELDMYER:  Objection, Your Honor, relevance.

 7 THE COURT:  Sustained.

 8 BY MR. RICHEY: 

 9 Q. So you think that's a fair statement, to say that -- pay

10 their fair share?

11 A. It's a letter from the senator to Mr. Adkins.  It's a fine

12 statement in general terms.  I don't see anything wrong with it

13 at all.

14 Q. "For as long as the income tax has existed, various groups

15 and individuals have advocated and promoted willful

16 noncompliance.  The courts have repeatedly rejected their

17 arguments as frivolous and routinely impose financial penalties

18 for raising such groundless defenses."

19 Do you see anywhere here in this -- well -- strike that.

20 "I appreciate you voicing your concerns and encourage you

21 to contact the IRS directly or visit their website at

22 www.IRS.gov for clarification on any questions you have

23 regarding specific tax laws."

24 Is that a correct reading of that?

25 A. Yes, sir.
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 1 Q. Okay.  So do you see anywhere here in this letter where1 1 : 0 0 A M

 2 Senator Nelson cites a specific statute?

 3 A. No, sir.

 4 Q. In fact, he tells him to go to the IRS directly, correct?

 5 A. Yes, sir.

 6 Q. And in the two documents we just looked at, OBS-11 and

 7 OBS-48, as we read through them, the IRS didn't point him to

 8 any particular statute, did it?

 9 A. In those two letters, no, sir.

10 Q. And we discussed that Mr. Hovind sent letters to you on

11 various occasions.  How many times did he send you letters, do

12 you know?

13 A. I don't know.

14 Q. Okay.  And one of the documents that we looked at was

15 OBS-97, and this was regarding the summons, and this was one of

16 the letters you also received, correct?

17 A. It appears so, yes, sir.

18 Q. In all the letters that you received from Dr. Hovind, how

19 many times did you send him back a specific response to his

20 questions?  For example, when he asked you about your

21 delegation of authority or what authority you had, you said you

22 didn't write back under advice of counsel, correct?

23 A. Yes, sir.

24 Q. And who was that counsel?

25 A. Scott Simpson.
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 2 A. Well, for the same feeling I had myself, which was these

 3 were not questions being asked in good faith, and for that

 4 reason, it wouldn't have matter what our reply was.  And at

 5 this time, Mr. Hovind had been told by the Eleventh Circuit

 6 Court of Appeals that he was a taxpayer, but yet he still

 7 wanted to deny that fact.  So there was no reason in continuing

 8 with written correspondence with someone who did not want to

 9 hear an answer.

10 Q. So you had decided and counsel decided that you didn't need

11 to respond because he just wouldn't listen?

12 A. We decided his letters were frivolous and were not sent in

13 good faith, and so we decided not to respond to them since he

14 had been given letters in the past.

15 Q. And you just made reference to the Court of Appeals, which

16 is OBS-12; is that correct?

17 A. I believe that's the one, 1999.

18 Q. Does that look accurate?

19 A. No.  That's not the one I was referring to.  I don't

20 believe that's the Eleventh Circuit decision that I was

21 referring to.

22 Q. Do you know if there was another document that was admitted

23 into evidence from the Eleventh Circuit?

24 A. I can't recall off the top of my head.  If you flip to the

25 back, I can tell by the actual ruling if this is the one that I
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 2 Q. Back here?

 3 A. Yeah, this is the one I was referring to, yes, sir.  I

 4 apologize.

 5 Q. And in this particular document, it says, "The underlying

 6 premise of Hovind's appeal is that in order for his income to

 7 be taxable, the government must prove that he is a taxpayer

 8 within the definition of 26 U.S.C. sections 7701(a)(14) and

 9 1313(b), and therefore subject to the Internal Revenue Code.

10 Without such a finding, Hovind argues the government's taking

11 of his property was theft.  In addition, Hovind contends that

12 he was deprived of property without due process of law when he

13 had to pay $11,700 to retrieve his property from the IRS, and

14 he was deprived of important information by the denial of his

15 motion to compel admissions and productions of documents."

16 Is that correct?

17 A. Those are what his claims were, yes, sir.

18 Q. Okay.  And we heard testimony from Officer Powe that the

19 vehicles were seized, and here it makes reference to the paying

20 of 11,700.  Do you know if that was to get those vehicles back?

21 A. Yes, it was.

22 Q. It was.  So Mr. Hovind did, in fact, pay the money; is that

23 correct?

24 A. My understanding is that he brought someone else in with

25 him that paid the money.
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 2 A. But he did pay the assessed amounts in order to get his

 3 vehicles back.

 4 Q. And then it says, "On appeal, Hovind fails to raise many

 5 issues he asserted in the district court.  He does not argue

 6 that the IRS failed to assess him properly by sending

 7 deficiency notices or by filing a substitute return pursuant to

 8 26 U.S.C. 6020(b)(1).  As a consequence, he has abandoned his

 9 claims that the IRS violated 26 U.S.C. sections 7429, 7432, and

10 7433, and his request for an injunction."

11 So by that, then, isn't it saying that, okay, he had raised

12 this below, but he failed to do it here, or do you know?

13 A. It appears to me -- and I'm not a lawyer -- but it appears

14 to me that he decided that he was okay with the lower court's

15 ruling since he didn't raise that issue on appeal to the

16 Eleventh Circuit.

17 Q. And we saw that in a number of the cases that we looked at,

18 that they were dismissed because he failed to comply with

19 procedural things, right?

20 A. There were procedures that he was reminded of several times

21 and continued not to comply with, yes, sir.

22 Q. Right.  He failed to do -- 

23 And then it continues Hovind also -- here, "Hovind also

24 does not raise the issue that the IRS violated his right to

25 privacy by seizing the vehicles from his property without a
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 2 abandoned.

 3 "In addition, the government argues that the district court

 4 could only consider Hovind's claim under 26 U.S.C. section

 5 7433, civil damages for certain unauthorized collection

 6 actions."

 7 So here the government is saying, hey, you brought it under

 8 the wrong statute, you should have done this, correct?

 9 A. I don't know.

10 Q. "Hovind does not address this issue on appeal and it is

11 likewise deemed abandoned."

12 So what we see from all these court cases is that

13 Mr. Hovind just doesn't know what he's doing in court.  Would

14 that be a fair assumption, a fair assessment?

15 A. I don't believe so, sir.

16 Q. So you believe that he complied with everything in court?

17 A. I believe someone who didn't know what they were doing

18 would not have been able to file all these lawsuits, file the

19 injunctions, file the petitions to quash like he has, and he

20 knows very well what he's doing, and he's doing things the way

21 he wants them done, sir.

22 Q. But the court in every one of those dismissed them for the

23 various reasons of noncompliance?

24 A. Right.

25 Q. Even in this appeal, we see he failed to raise the argument



Schneider - Cross/Richey     97

 1 so the court couldn't, then, address them?1 1 : 0 9 A M

 2 MS. HELDMYER:  Objection to counsel testifying, Your

 3 Honor.

 4 THE COURT:  Sustained.

 5 BY MR. RICHEY: 

 6 Q. So you believe that Mr. Hovind, then, was -- knew how to

 7 conduct court cases?

 8 A. I believe that he was filing things for one specific

 9 purpose and they were to delay any assessment of tax, any

10 collection of tax, any criminal investigation.  I believe

11 that's what his purpose was behind every single legal action

12 that he did.  So the fact that he didn't comply and drug it out

13 a little bit longer, I think was to his advantage.

14 Q. Okay.  So on this OBS-12, you're saying, then, that he

15 didn't comply with paying the 11,700?

16 A. I believe he paid -- he had the 11,700 paid so he could get

17 his cars back.  And I think without the IRS being forced to

18 seize the vehicles, IRS would have never seen any of that

19 money.

20 Q. Even though the testimony from Agent Powe was that there

21 was not an assessment, there was no notice of deficiency or

22 substitute for return, and she did a jeopardy assessment just

23 as you had done with the cash, correct?

24 A. That is an assessment.  It's done in jeopardy situations.

25 So there is an assessment done.
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 1 Q. Right, but it's not done with the 30-day notice and 90-day1 1 : 1 1 A M

 2 notice and things like that, is it?

 3 A. That's why they call it jeopardy because they believe the

 4 property is in jeopardy of being disposed of, and it requires

 5 the government to protect its interest; thus, the notices

 6 aren't required.  And I'm not a revenue officer, but I know

 7 that from my experience.

 8 Q. And of course, the IRS has attorneys to handle these

 9 matters, correct?

10 A. Which matters are you talking about?

11 Q. I mean the cases that you were named in, the IRS had

12 attorneys that handled it?

13 A. Not necessarily.  There was attorneys that I consulted

14 with, but it was ultimately requested that the Department of

15 Justice and U.S. Attorney's Office handle these matters in

16 court.  So there were multiple attorneys that were consulted to

17 handle the matters.

18 Q. So you, in particular, didn't have to handle it.  I mean,

19 you didn't have to hire an attorney to represent you?

20 A. Correct.

21 Q. And you testified before that if an issue came up, for

22 example, the letter you received, you could consult an

23 attorney?

24 A. Yes, sir.

25 Q. So you always had availability of counsel that you didn't
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 2 A. Yes, sir.

 3 Q. Okay.

 4 And if we could look at OBS-74S.  And you identified this

 5 yesterday and you were named in this; is that correct?

 6 A. Yes, sir.

 7 Q. And Chuck Evans, he was named.  Is he here today?

 8 A. Yes, sir.

 9 Q. Where is he located?

10 A. He's at the counsel table with myself.

11 Q. Any of the other individuals here, are they here in the

12 courtroom today?

13 A. Yes, sir.

14 Q. Who would that be?

15 A. Michelle Heldmyer is the prosecuting attorney.

16 Q. Okay.  And this document -- let me zoom in -- right here at

17 the bottom, doesn't that say "criminal complaint, Remedies at

18 Law, 1993"?

19 A. Yes, sir.

20 Q. Okay.  So then this would appear to be just the standard

21 form that Remedies at Law had available, correct?

22 A. Possibly.  I don't know for sure.

23 Q. And then in the same document -- sorry, OBS-74A, we flip

24 back and there is an affidavit of Kent Hovind?

25 A. Yes, sir.
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 2 2:30 p.m. several IRS agents, several TIGTA agents, and two

 3 Escambia County sheriff deputies arrived at the church ministry

 4 located at 29 Cummings Road.  I was not there at the time and

 5 my son Eric went out to ask them what they wanted.  An agent,

 6 who identified himself as Travis Anderson from the U.S.

 7 Treasury Inspector General for Tax Administration, said he

 8 needed to talk to me for a few minutes, but would not tell Eric

 9 what it was about.  After a brief conversation, they left."

10 Who is Travis Anderson?

11 A. He's an agent with TIGTA.

12 Q. Is he an agent that you referred to yesterday that was

13 doing an investigation?

14 A. No.

15 Q. Didn't you say yesterday that there was a report made

16 against you that TIGTA had to investigate or was -- am I

17 incorrect?

18 A. There was, sir, yes, sir, but this is not the agent.

19 Q. Number 2, "At about 4:15 p.m. I called Travis Anderson's

20 cell phone 904," -- I'm not going to read it -- "to see what he

21 needed me for.  He said it was his responsibility to ensure the

22 safety of the agents and investigate threats.  He told me his

23 agents knew I had guns in the house and felt threatened by me.

24 They apparently told him there had been veiled threats made to

25 the agents.  He asked me if I would hurt the agents in any
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 2 Now, this was June 24, 2004, correct, or -- that he went

 3 out there?

 4 A. That sounds about right.

 5 Q. And just to put it in timeline, the execution of the

 6 warrant was April 14th, 2004?

 7 A. Yes, sir.

 8 Q. So a couple of months prior.

 9 Now, when he said the agents "knew I had guns in the house

10 and felt threatened by me," were you one of those agents?

11 A. I was one of those agents, yes, sir.

12 Q. Okay.

13 And so you had been out there, you had seen the guns, you

14 had seen pretty much everything that was there, and two months

15 later, you felt threatened because of the guns, right?

16 A. That's not accurate, sir.

17 Q. Well it says, "He told me his agents knew I had guns in the

18 house and felt threatened by me."

19 Is that accurate?

20 A. This isn't my writing and his wording isn't accurate, no.

21 Q. Okay.  "They apparently told him there had been veiled

22 threats made to the agents."

23 Now, you testified earlier this morning that you had

24 heard -- or you took veiled threats that he had made or you

25 took certain things -- let me strike all that.
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 2 had with Dr. Hovind, some of the things he said, you took as

 3 veiled threats, right?

 4 A. Yes, sir.

 5 Q. "He asked if I would hurt the agents in any way." 

 6 Number 3, "I assured him that I had never threatened his

 7 agents in any way, nor made veiled threats, and would never

 8 harm anyone.  I have never threatened or harmed anyone in my 35

 9 years of being a Christian.  Vengeance belongs to God and I let

10 him handle things for me.  I have told the agents that I am

11 praying for them, as are thousands of others."

12 That's what you had referred to earlier in your testimony;

13 is that correct?

14 A. That was part of his comment, yes.

15 Q. "I told them I hope this investigation would end with them

16 returning all the stolen church property and all being my

17 friends and bringing their families to visit Dinosaur Adventure

18 Land."

19 Did you take that as a threat, an invitation to Dinosaur

20 Adventure Land?

21 A. I believe that's an inaccurate statement in this affidavit.

22 Q. Okay.  Well, if he invited you and your families to

23 Dinosaur Adventure Land, would that be a threat to you?

24 MS. HELDMYER:  Objection, relevance, Your Honor.

25 THE COURT:  Sustained.
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 2 Q. Number 4, "He said he felt better hearing me say that and

 3 the conversation ended."

 4 Number 5, "In retrospect, I recall about a week earlier

 5 when my son Eric and I went to try, once again, to get

 6 identification from the IRS agents, and I told Chuck Evans and

 7 Andy Howard we were praying for them.  Chuck Evans said, 'Is

 8 that a threat?'.  

 9 "And I said, 'No, that is not a threat. I'm just concerned

10 for your soul.'  

11 "If he feels threatened or intimidated by me or our

12 ministry, it may be a case of Proverbs 28:1, but the agents

13 face no threat of harm for me or any of the people involved in

14 this church ministry."

15 Number 6, "On 6/25/04 at about 11:30 a.m., I left a message

16 on Mr. Anderson's cell phone and told him I did not want his

17 agents to feel threatened in any way, so the guns that were at

18 the ministry that day, had been returned and that I was willing

19 to put the few remaining ones in storage if that would set

20 everyone's mind at ease."

21 Do you know, did Mr. Hovind just use the guns with him and

22 his sons to go out and just practice sometimes, or do you know

23 what they were used for?

24 A. I have no idea, but --

25 Q. So you didn't ask him that day when you saw all the guns?
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 2 Q. "I asked him to call my cell phone to instruct me on how I

 3 could diffuse this situation.  I asked if he had read the 22

 4 affidavits about the IRS abuse we had sent to Scott Schneider."

 5 So yesterday you testified that you weren't sure if you had

 6 received the affidavits, but here, he said he sent them to you.

 7 Does that refresh your memory?

 8 A. No, sir.  I do recall that I got a pile of paperwork that

 9 included some affidavits that came through the commissioner

10 mail to me because my name was referenced on there.  I never

11 received my own copy and my own mailings of these items,

12 because along with them were the TIGTA complaint, and I would

13 have recalled that without a doubt, because that was how I was

14 first made known about the details of the complaint.

15 Q. But you haven't produced those affidavits today or in the

16 evidence that's been presented, have you?

17 MS. HELDMYER:  Objection, Your Honor, relevance.

18 THE COURT:  Sustained.

19 BY MR. RICHEY: 

20 Q. Number 7, "On 6/28/04 at 7:30 a.m., Mr. Anderson called me

21 to tell me he just got my message.  He said he felt assured

22 there was no danger to the IRS agents from me.  I told him that

23 the agents had been in our ministry several times to serve

24 papers, and obviously felt no threat, as they did not bring any

25 deputies with them.
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 2 complaining of being threatened, it must be for show to try to

 3 get me arrested on bogus charges, since they could not answer

 4 my simple questions about the law."

 5 So when you received the TIGTA complaint, did you write to

 6 Mr. Hovind or send him anything at that point?

 7 A. No, sir.

 8 Q. And is it your testimony today that, in fact, you never

 9 responded to any of his letters, correct, in writing?

10 A. That's not accurate.  I did send him letters, but

11 responding to the questions about my authority, no, I did not.

12 Q. Okay.

13 What about this, he says "answer my simple questions about

14 the law," did you ever send him any copies of the law or

15 citations to specific laws in the tax code?

16 A. Again, no, I did not, because I don't believe any of his

17 requests were in good faith.

18 Q. Number 8, "Mr. Anderson told me he had not read the

19 affidavits I referred to in my message, but he assured me he

20 would if I sent them to him.  He said his job was two-fold, to

21 ensure the safety of the agents and to ensure they did not

22 abuse their power.  I told him that I was very glad to hear

23 about his organization, since I felt the IRS agents had clearly

24 abused their power, as the affidavits would show."

25 Number 9, "He further told me that bringing the sheriff's
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 2 his cases and did not reflect in any way on me.  I assured him

 3 again that the agents had nothing to fear from me, other than

 4 the legal process, since I felt they had done wrong to our

 5 ministry and I was intending to pursue the legal remedies.

 6 "He said he was glad to hear that and felt that it was very

 7 clear to him that I had no intention of hurting anybody, IRS or

 8 anyone else."

 9 And then it's signed by Kent Hovind, correct?

10 A. Yes, sir.

11 Q. And you were named a party in this case, correct?

12 A. Yes, sir.

13 Q. Okay.  But you're saying that you never received a copy of

14 this, it was never served on you?

15 A. Correct.

16 MS. HELDMYER:  Your Honor, I'm sorry, may we approach

17 again?

18 THE COURT:  Yes, you may. 

19 (At the bench:

20 MS. HELDMYER:  Mr. Richey just read the affidavit as

21 if it were true.  I'm asking for a limiting instruction for the

22 jury that that was hearsay, and it was not offered for the

23 truth of the matter asserted, because obviously, that was what

24 Mr. Richey intended was to try to show that it was true.  And I

25 would like a limited instruction.
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 2 MR. RICHEY:  To show the intent of Dr. Hovind, his

 3 state of mind.

 4 THE COURT:  All right.

 5 MS. HELDMYER:  Thank you.

 6 (Bench conference concluded.)

 7 THE COURT:  All right.  Ladies and gentlemen, as I

 8 believe I've told you in the past, typically we do not permit

 9 evidence to be admitted if it is considered to be hearsay or an

10 out of court statement that is offered in court to prove the

11 truth of the matters that are asserted within that statement.

12 You've just heard from Mr. Richey and Agent Schneider

13 about an affidavit that was authored by Mr. Hovind.

14 Ordinarily, if it had been offered for the truth of the matter

15 asserted within that affidavit, it would not have been

16 admissible because it would have been hearsay.  You are

17 instructed that you are not to consider the affidavit or its

18 contents as proof of the matters that are asserted within that

19 affidavit.  In other words, you cannot consider it for the

20 truth of those matters.  However, you may consider it for a

21 limited purpose and that limited purpose is as evidence of

22 Mr. Hovind's state of mind at the time the affidavit was

23 authored.

24 Do you understand?

25 You may proceed.
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 1 MR. RICHEY:  And then we saw the documents --1 1 : 2 8 A M

 2 THE COURT:  Excuse me, Mr. Richey, what was the

 3 exhibit number, was it OBS-74A?

 4 MR. RICHEY:  74A, Your Honor.

 5 THE COURT:  All right.  Thank you.  All right.  I

 6 apologize.

 7 BY MR. RICHEY: 

 8 Q. -- and that case was eventually dismissed, correct?

 9 A. Correct.

10 Q. But you've testified that you felt that -- you said

11 yesterday that based on this lawsuit, there became a safety

12 issue to you; is that right?

13 A. Yes, sir.

14 Q. And that's because you thought other officers might act on

15 it?

16 A. If you read the bottom part of one of the last pages there,

17 it actually announces that this is a warrant and that anybody

18 who were to obtain this, U.S. marshal or any private citizen

19 acting on this, would have the ability of a peace officer or

20 protection of a peace officer within the United States.

21 I didn't know who Mr. Hovind distributed this to, so as a

22 result, I informed the other agents in the office that we need

23 to be aware of anybody possibly attempting to make an arrest of

24 us based upon this false warrant.  And so I took this to be

25 another tactic -- I'm aware of tactics from people who believe
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 2 agents aware of this, and I made my family to be aware of

 3 people surrounding our residence.  So, yes, I took it from that

 4 and I reacted in that way.  I didn't overreact, but I reacted

 5 in a prudent manner for my safety and to be aware of my

 6 surroundings.

 7 Q. You're familiar with warrants, right?

 8 A. Yes, sir.

 9 Q. And so what you were just referring to, that would be this

10 page here; is that correct?

11 A. Yes, sir.

12 Q. And again, down here at the bottom, it says "Remedies at

13 Law form, criminal complaint," correct?

14 A. Yes, sir.

15 Q. When you said the other officers might act on it, were you

16 concerned that the deputies that had come out on that day, on

17 April 14th, 2004, might act on it?

18 A. I was not worried about legitimate law enforcement

19 officers, okay.

20 Q. Okay.

21 A. I was worried about Kent Hovind and some of his like-minded

22 followers who might act on it, because they don't either --

23 they don't recognize the authority of the government either.

24 So for that reason, I believed it to be something that I ought

25 to, at least, be aware of and be concerned about in some form
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 2 Q. You said that he doesn't recognize authority.  As we noted

 3 in the affidavit, you said he, again -- that he, again, asked

 4 you for -- to provide your authority; is that correct?

 5 MS. HELDMYER:  Objection, hearsay, Your Honor.

 6 THE COURT:  Sustained.

 7 BY MR. RICHEY: 

 8 Q. Again, reference to OBS-109, Maury Adkins.  On what other

 9 occasions have you met with Mr. Adkins?

10 A. Several occasions, several times.

11 Q. And that was regarding your investigation here?

12 A. Yes, sir.

13 Q. Okay.

14 And we saw yesterday some checks, many checks, in fact,

15 that were paid to Maury Adkins; is that correct?

16 A. Yeah, I believe we did see several of them, yes, sir.

17 Q. Okay.  And did Mr. Adkins, in fact, provide you information

18 in your investigation?

19 A. Yes, sir, he did.

20 Q. Did you, in fact, promise Mr. Adkins that the money that

21 was collected and seized, that you would split that with him;

22 he would get a portion of it?

23 A. No, sir.

24 Q. You never said that?

25 A. No, sir.  I never said that.
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 2 A. Yeah, I believe I have on at least one occasion.

 3 Q. Okay.  Let me show you this just to refresh your memory.

 4 Would this have been a correspondence that you sent to

 5 Mr. Adkins?

 6 A. I don't recall that name on the top column.  It might be.

 7 I don't know.

 8 Q. What about this?

 9 A. Yes, that's my handwriting.  Yes.

10 Q. And it didn't come from you personally, did it, it came

11 from you as a CID agent?

12 A. Yes.

13 Q. Did you ever send him this document?

14 A. Yes, I did.

15 Q. Okay.

16 Isn't this document used by the IRS to, in fact, give the

17 individuals some of the funds or proceeds that are confiscated?

18 A. It's to allow them to apply for a reward should their

19 information be crucial in collecting taxes due to the

20 government that wouldn't otherwise be obtainable.

21 Q. And did you, in fact, tell him that he would get some?

22 A. No.  I never -- your question earlier was, did I promise

23 him to split, or did I promise that he would get any, and the

24 answer is no.  And I stick by that answer.

25 Q. Can you just review that to yourself?
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 2 Q. And so based on this, you're again saying that you never

 3 made any promise to him to receive any funds?

 4 A. That wasn't your question, sir.  Your question to me was

 5 that if any of the money collected would be split with him or

 6 that he would receive any money from that collection, and my

 7 answer is still no.

 8 Q. But he would receive some funds based on his assistance

 9 with you, correct?

10 A. I wouldn't characterize it that way, sir.  I'd be happy to

11 explain if you want to ask me the direct question.

12 Q. Can you review this letter?  Is this a letter that you also

13 sent?

14 A. Yes, sir, it is.

15 Q. Okay.

16 So you had some kind of relationship with him, didn't you?

17 A. He was an individual that I was speaking with regarding

18 this case, yes, sir.

19 Q. And did Maury Adkins also testify before the grand jury?

20 A. Yes, sir, he did.

21 Q. And any of the other witnesses that have testified during

22 the course of this trial, did they testify before the grand

23 jury?

24 A. I don't believe any of the witnesses that have testified

25 thus far, except for myself, have ever testified before the
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 2 Q. So of all the testimony that was given to the grand jury,

 3 you're the only one that's been present in court that actually

 4 testified before; is that correct?

 5 A. As I recall, yes, sir.

 6 Q. Now, you oversee the -- you began this investigation back

 7 in 2001, correct?

 8 A. Yes, sir.

 9 Q. And you oversee the criminal investigation up to what

10 point, or are you still overseeing that?

11 A. Well, I'm still involved with the investigation, I always

12 have been.  But I believe it was -- after it became a grand

13 jury investigation, I don't recall the exact date, if it was

14 late 2004 or sometime in 2005, because of my duties being

15 assigned to the joint terrorism task force, Special Agent Chuck

16 Evans stepped in to take over the lead of the investigation so

17 we could push it to a conclusion.

18 Q. Okay.  But you're still involved with that, somewhat.  I

19 mean, you haven't been relieved of your duties and in

20 investigating and proceeding with this; is that correct?

21 A. I'm still an active part of the investigation, yes, sir.

22 Q. And by an "active part," what do you mean by that?

23 A. Well, meaning that -- well, Chuck Evans took over as the

24 lead case agent.  He and I pretty much worked in tandem.  I had

25 a better historical knowledge of the case, but he was free to
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 2 stuff, we worked together with during the final year that it

 3 took to complete the case.

 4 Q. Okay.

 5 So then OBS-42, this has already been admitted into

 6 evidence, and this is something that you also received; is that

 7 correct?

 8 A. Yes, sir.

 9 Q. Okay.  Now, in this -- and this is signed by Kent Hovind,

10 correct?

11 A. It appears to be, yes, sir.

12 Q. And it says, "Glenda told me that you came to our ministry

13 office today to deliver papers to Tanya Hovind."

14 It doesn't say what kind of papers, does it?

15 A. I don't believe so, sir.

16 Q. Okay.  And did you tell them what kind of papers they were

17 or did you just ask for Tanya Hovind?

18 A. I don't recall.  I very well might have kept it to myself.

19 Q. Because you don't usually tell people, hey, I'm going to

20 tell this person they have to come in and testify before the

21 grand jury.  I mean, that's not something that's typically

22 announced, correct?

23 A. No.  I mean, it depends on the situation whether it would

24 cause a problem with them showing up or accepting service or

25 making it difficult for us to find them.  It would depend on
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 2 Q. And then -- another document that you introduced yesterday

 3 was OBS-44.  Do you recall this?

 4 A. Yes, sir.

 5 Q. Okay.  And in here -- for example, here in the second

 6 paragraph, it says, "It seems that because we run our ministry,

 7 Creation Science Evangelism, in an efficient, organized, and

 8 businesslike manner, the IRS is trying to say that it is a

 9 for-profit business.  I believe that it is my duty as a

10 minister and evangelist, who is entrusted with the running of a

11 ministry, to do so properly and efficiently.  To do less would

12 be a disservice to God, a disservice to the members of our

13 church, and a disservice to the Christian community as a whole.

14 "I do not see the IRS trying to accuse the Catholic church,

15 the Lutheran church, or the Jewish synagogue as being

16 for-profit businesses merely because they are well-organized

17 and well-run in a businesslike manner.  This is merely good

18 stewardship.

19 "I sincerely believe that anyone, even an atheist, who

20 takes a close look at the evidence and message presented by

21 Creation Science Evangelism will see our dedication to the

22 truth using sound science.  From a Christian perspective, the

23 importance of this work to spread the Gospel cannot be

24 overstated."

25 And then it continues, "The only logical conclusion from
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 2 Justice to attempt to stop the spread of the truth about

 3 creation science and to perpetuate the lies and myths of

 4 supporting various evolution theories.  I do not want your

 5 grand jury to be used as a pawn in this charade by the IRS.  I

 6 firmly believe that if you have all the facts, you will reach a

 7 just conclusion."

 8 Now, do you know if Mr. Hovind thought that you really just

 9 had a problem with his creation science message?

10 A. I'm sorry.  Rephrase your question again.  I don't think I

11 was. . .

12 Q. Yeah.  Do you know if Mr. Hovind thought that you just

13 didn't like his message about Christian science or creation?

14 A. A statement in here purports to be that fact, but I believe

15 that to be nothing more than an attempt to sway the grand jury

16 that something improper was happening.

17 Q. Do you recall INC-90, right, the catalog?

18 A. Yes, sir.

19 Q. And you looked at this yesterday and you looked at a number

20 of things in it?

21 A. Yes, sir.

22 Q. And many of these documents -- I mean, for example, this

23 first page here, it says "foreign languages" and they have it

24 in Spanish, French, Japanese and Russian, correct?

25 A. Yes, sir.
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 2 mostly things about creation, I would guess, and then some kids

 3 videos here; is that accurate?

 4 A. Well, those creation courses that you're mentioning, CS 103

 5 primarily, more than half of it deals with his antigovernment

 6 stance and his belief that the government has no authority and

 7 his problem with the income tax system.  So one of the courses

 8 that he sends out, again, it doesn't just deal with creation.

 9 Q. So you looked at all these videos; is that correct?

10 A. I've seen several of them, yes, sir.

11 Q. And you've watched them all the way through?

12 A. Some courses, but he had an outline, so I knew which ones

13 would be primarily creation.  That's why I point out 103.  I

14 don't know about 102 and 101 appear to be more on that message.

15 But CS 103, I did watch, and it did contain half of it being

16 antigovernment, antitax type of material.

17 Q. So that's your assessment of CS 103, correct?

18 A. My assessment is that contained a good bit of that type of

19 material, yes, sir.

20 Q. Just as yesterday in the radio program that we heard, we

21 heard about all those threats and all the antigovernment

22 information that was broadcast on that; is that correct?  I

23 mean, that was your assessment of that radio broadcast as well,

24 wasn't it?

25 A. My assessment was that it contained a threat and that as
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 2 sir.

 3 Q. Okay.

 4 In the description here, it says, "This course focuses --

 5 CS 103 says, "This course focuses on the impracticality of

 6 biological evolution and teaches that fossils and human organs

 7 do not prove evolution, but make very strong evidence for

 8 intelligent design.  Evolution has affected humans and has made

 9 a detrimental mark on human history.  Communism, Nazism, and

10 their caustic influences are not dead, but rather are

11 constantly eating society's values today."

12 Isn't it true, then, that Dr. Hovind, in discussing what

13 occurred in the radio broadcast, didn't he say that he just

14 wants to do what's right and he wants the government to follow

15 and obey the law as well?

16 A. I believe he made that statement, yes, sir.

17 Q. And didn't he also say that he thought that the IRS was

18 doing wrong?

19 A. I believe he said we broke laws and we ought to go to jail

20 for a very long time, as I recall his words.

21 Q. You're saying that he said that yesterday in the broadcast?

22 A. I believe that's what he said in the broadcast, yes, sir.

23 Q. Do you also recall that he said that one of the prophesies,

24 one of the Christian prophesies, is a dominant world

25 government?
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 2 Q. And that he felt that our society was heading in that

 3 direction?

 4 A. Yes, sir.

 5 Q. Okay.  Did you also hear him say that he believed that the

 6 IRS took his property without due process?

 7 A. I heard him say that, yes, sir.

 8 Q. Okay.  And then he also said that we should pray and that

 9 every Christian should take a stand on the matter?

10 A. I don't know in what context.  I remember a little bit

11 about that, yes, sir.

12 Q. Okay.  You also recall that he said that he never told

13 anyone that they shouldn't pay their taxes?

14 A. I don't recall that specifically, no, sir.

15 Q. Do you recall that he also said that he pays every tax he

16 owes?

17 A. Yes, I heard that comment.

18 Q. Okay.  He also said that Congress passes the laws and that

19 we should obey the laws?

20 A. Yes, sir.

21 Q. You also heard him talking about attorneys, right?

22 A. You'll have to refresh my memory a little bit more.  I

23 don't recall.

24 Q. He was just making jokes about attorneys and that attorneys

25 are the ones responsible for -- I guess how I term it, and you
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 2 problem today?

 3 A. I don't remember that, that comment, no, sir.

 4 Q. On the next page of that, then, it has the debate series,

 5 and then most of this is about evolution; is that correct?

 6 A. It appears to be so, sir.

 7 Q. And on this page, would you say it's a fair assessment that

 8 it mostly also deals with Dr. Hovind's beliefs about creation

 9 and his opposition to evolution?

10 A. Yes, sir, it appears so.

11 Q. And then this page seems to be more things for children,

12 right?

13 A. I don't know.  It says "topical series," sir, so it appears

14 to be.

15 Q. It says "Why evolution is stupid.  School ideas, tips for

16 teachers, public school presentation, children's video about

17 dinosaurs, how to make money and spend it God's way, magic

18 tricks, where's the bride, and nails." 

19 You never saw any of these?

20 A. I think I saw part of how to make money and spend it God's

21 way.  I think that's about all I saw out of this.

22 Q. On that one, then, it says "A great motivational message

23 for all ages.  This is Dr. Hovind's most requested chapel

24 message.  Many parents have called this the best message on

25 work, ethics, and serving God they have ever seen."
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 2 health, Leviathan, fire-breathing dragon, don't swing at first

 3 pitch."  

 4 And the other side it has all these "creation versus

 5 evolution," correct?

 6 A. It appears so.

 7 Q. Even at the bottom, it has "Darwin's black box?"

 8 A. Yes, sir. 

 9 Q. Next page, again, deals with evolution, creation, things of

10 that, correct?

11 A. It appears so, sir.

12 Q. Again, the next page, same type of theme?

13 A. It appears so, yes, sir.

14 Q. Next page, there is one here on faith and freedom.  It

15 says, "This handbook is a must for all who need to know how our

16 First Amendment religious freedom applies to specific

17 situations.  This valuable book will prevent intimidation by

18 militant antireligion forces and help preserve our God-given

19 national heritage."

20 Did you look at that one?

21 A. No, sir.

22 Q. Did he consider -- do you know if Dr. Hovind considered you

23 and a militant antireligion force?

24 A. I have no idea.  That's the first time I ever heard that

25 term being used.
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 2 A. I'm sure he has, yes.

 3 Q. Again, it appears to be more on creation and Bible?

 4 A. Yes, sir.

 5 Q. And then clear back here, after all those pages, we then

 6 get to a page that you looked at yesterday, correct?

 7 A. Yes, sir.

 8 Q. The first one is Citizen Rule Book.  It says, "a great

 9 pocket sized book for the serious patriot.  This book contains

10 the U.S. Constitution, the Declaration of Independence, and

11 important information explaining the rights of a jury.

12 Everyone serving on a jury should have this book."

13 And it says, "The Fourth -- I don't know how you pronounce

14 that -- "Reich of the Rich."  It says, "The fact that

15 civilization is presently faced with this greatest crisis of

16 the ages is beyond question.  This book takes a penetrating

17 look at cause and effect, evidence that may totally

18 revolutionize your outlook on world affairs."

19 Now, you referred to the books on this page as

20 anti-government yesterday; is that correct?

21 A. I believe so, yes, sir.

22 Q. And so you read all these books?

23 A. I've skimmed through them.

24 Q. Skimmed through them?

25 A. Yes, sir.
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 2 Rich, could you point to me where he comes out against the IRS?

 3 A. No, sir.  As I mentioned yesterday, they were mostly

 4 governmental conspiratorial in nature.

 5 Q. And that's your characterization, not the author's,

 6 correct?

 7 A. Oh, absolutely.

 8 Q. And you would say the same for In the Minds of Men?  Did

 9 you review that one?

10 A. It's not jumping to my mind.  There were several books that

11 we took a sample of when we were over there.  I remember Fourth

12 Reich of the Rich.  I remember seeing The Seven Men who Rule

13 the World from the Grave, but In the Minds of Men doesn't come

14 to mind. 

15 Q. Seven Men who Rule the World from the Grave, it says, "The

16 author warns us of the dangers of believing unreservedly the

17 ideas of these seven influential men and reminds us of the only

18 man whose life and words we can trust completely, Jesus

19 Christ." 

20 Do you know who or in what reference or who it referenced

21 to those seven men? 

22 A. I don't recall right now, no, sir.

23 Q. Could Hitler have been one of them?

24 A. Very likely, yes, sir.

25 Q. And then on the next page, it also lists then three more
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 2 "Detailing the leadership role held by early American clergy,

 3 In Caesar's Grip reveals their importance in defining America's

 4 independence.  However, many clergy today have inadvertently

 5 and unknowingly declared dependance on an even more intrusive

 6 and treacherous government than the British." 

 7 Did you read that one?

 8 A. Again, I skimmed through it.

 9 Q. Hush Money, did you read that one or skim through it?

10 A. I believe I had a copy of that I could skim through, yes.

11 Q. And this says, "An indispensable book for concerned,

12 religious, and freedom-loving Americans.  Hush Money, a

13 condensed version of In Caesar's Grip, exposes the root causes

14 of immorality, government tyranny, and corruption, and the

15 inability of the state-licensed church to offer any hope of

16 conquering these problems."

17 How about The Shadows of Power?

18 A. I can't specifically recall if I had a copy of that.

19 Q. So in this, we saw seven books, correct?

20 A. Yes, sir.

21 Q. And then it moves on to "Living Dinosaurs"?

22 A. Yes, sir.

23 Q. Next page, it says "Bible Related," correct?

24 A. Yes, sir.

25 Q. And then it has the heading of "Health and Creation
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 2 A. Yes, sir. 

 3 Q. And then "Home School, Youth and Kids," another page under

 4 that, another page under that, and then "Fossils and More," and

 5 then, "Other Items to Purchase," correct?

 6 A. Yes, sir.

 7 Q. So in all those pages we saw, we saw seven books, and from

 8 that, then, did you determine that CSE is antitax and

 9 antigovernment?

10 A. No, sir.

11 Q. Did you determine that Dr. Hovind is antitax and

12 antigovernment?

13 A. From everything I've seen, those books were but a small

14 part of it, but, yes, from everything I've seen, he does not

15 believe in the tax system, and I don't believe he believes in

16 the authority of government over himself in any way.

17 Q. Okay.

18 THE COURT:  Mr. Richey, do you still have some more

19 material to cover?

20 MR. RICHEY:  Yes, Your Honor.

21 THE COURT:  Ladies and gentlemen, we're going to take

22 our lunch recess now.  We're going to only take a little bit

23 shorter lunch today.  We'll be in recess until 1:15, so an hour

24 and five minutes.  Please, do keep that in mind as you order

25 your lunch.  We'll reconvene at 1:15.
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 2 with anyone else during the lunch recess; and also, please

 3 avoid any reports of the trial, should there be any; avoid any

 4 literature about the trial, should there be any; and also very

 5 importantly, do not attempt to form any opinion about the

 6 merits of the case at this time.  

 7 Do have a nice lunch and we'll see you back ready to

 8 go at 1:15.

 9 (Jury out.)

10 THE COURT:  You may step down.

11 Anything, Ms. Heldmyer, before we return?

12 MS. HELDMYER:  Yes, Your Honor.

13 We have some certified records or certifications of

14 lack of records that I would like to submit into evidence this

15 afternoon when Special Agent Schneider is finished.  I have one

16 problem.  Obviously, we want to put in the certifications for

17 lack of records for the filing of 941's and 940's, which we can

18 do for CSE and Mr. Hovind.

19 We -- obviously, there is more than one way to report

20 income or to report activity to the IRS.  We have also, along

21 with those, we have a pile of certifications from the IRS that

22 there have been no income taxes filed by either Mr. or Mrs.

23 Hovind, no income taxes filed by any corporation or any trust

24 regarding CSE or any of its entities.

25 I have no difficulty with just offering into evidence
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 2 in exchange for not offering the other records, I asked for a

 3 stipulation from defense counsel that there would be no

 4 argument -- if we did not put those records in, that there

 5 would be no argument that there was any types of other types of

 6 reporting to the IRS of any kind of income.  In other words, if

 7 I don't put those in, I do not want an argument from the

 8 defense that there was some other way that either of these

 9 defendants reported income to the IRS.

10 I was not able to get that agreement, so I'm in a

11 little bit of a quandary.  I certainly don't mind limiting the

12 number of documents that I offered, but I believe that I should

13 be allowed to get a good faith representation at the very least

14 from the defendants that they believe they are not going to be

15 arguing that there is any other form of income reported to the

16 IRS if we don't put the certifications into evidence.

17 THE COURT:  Mr. Richey?

18 MR. RICHEY:  Your Honor, I just had requested to look

19 at the documents briefly.  I believe the documents regarding a

20 lack of -- well, I need to look at them further, but I believe

21 that some of them are going to certify that Dr. Hovind never

22 reported his personal income tax.  It's irrelevant here.  It

23 has been brought up a number of times, but, still, those

24 particular documents are irrelevant as to this particular case.

25 THE COURT:  Well, I think the question is, when you
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 2 tried or did report his income in some other way?  That's the

 3 question.

 4 MR. RICHEY:  The only thing I can think of off the top

 5 of my head is the fact that some 1099s are reported, but again,

 6 my case is not about his personal income tax, and I'm not going

 7 there with that, so.

 8 THE COURT:  So is that your representation to the

 9 Court, that you are not going to introduce or seek to introduce

10 any evidence from any witness about his efforts?

11 MR. RICHEY:  Or argue that he made a reporting of his

12 personal income tax to the IRS, absolutely not.

13 THE COURT:  Or any other kind of tax?

14 MR. RICHEY:  Of any other kind of tax?  That's kind of

15 a broad scope.

16 THE COURT:  Taxes are the issue here.  The question

17 is:  Are you going to seek to introduce any evidence in your

18 case about Mr. Hovind's efforts to report income or pay taxes

19 of any kind?

20 MR. RICHEY:  Well, there's already been evidence that

21 certain taxes were paid, for example, on the jeopardy

22 assessment, I don't know that the government is going to say

23 that I can't argue that.

24 THE COURT:  I think that's different than what she's

25 referring to, but that's already in evidence anyway. 
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 2 no.

 3 THE COURT:  Are you satisfied with that, Ms. Heldmyer?

 4 MS. HELDMYER:  I am as to Mr. Hovind.  Obviously, Mrs.

 5 Hovind was part of the business, and I would like the same

 6 representation from Mr. Barringer.

 7 THE COURT:  I haven't gotten there yet.

 8 MS. HELDMYER:  I apologize, Your Honor.

 9 THE COURT:  Mr. Barringer, no argument about

10 relevance.  Right now, I want to know what your intent is when

11 you present your case.

12 MR. BARRINGER:  I am not going to put on any evidence

13 that she attempted to contact the IRS in terms of reporting her

14 income, because as far as I can see, she had no income.  The

15 reference that she was part of the business and those esoteric

16 concepts, I've done too many tax cases to know that's not the

17 test for whether or not she had income and whether or not it

18 can be established that any income can be directed towards her.

19 None can.  She's not charged with that.  It's irrelevant.  I've

20 said it, I'm sorry.  

21 But with respect to my case, no, I'm not going to talk

22 about that at all.  I do not understand that's what the offer

23 was.  I thought it was do you stipulate that she didn't submit.

24 I'm not going to stipulate to that because it isn't relevant,

25 it doesn't apply. 
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 2 read to the jury?

 3 MS. HELDMYER:  I am not, Your Honor.  I just want at

 4 that a good faith representation that we are not going to get

 5 bitten if we do not at least offer the rest of these tax

 6 returns or lack of record, certifications, and assessments, et

 7 cetera, into evidence.  As long as I have representation, not

 8 only about income taxes, but obviously there wasn't a DBA out

 9 there or there wasn't any other attempt to pay employment

10 taxes.

11 THE COURT:  I have the representations of both, and

12 you do, of both attorneys.  If something slips in under the

13 radar, which I don't anticipate that it will, I certainly would

14 consider the motion to reopen your case and introduce those

15 exhibits.  We can argue about relevance later if that becomes

16 necessary.

17 MS. HELDMYER:  Okay, thank you, Your Honor.  The only

18 other thing, I am concerned because I approached defense

19 counsel about these records.  These were provided in discovery

20 and they had not notified me of any problems that they were

21 going to have, so I'm a little concerned that we may be arguing

22 about some other things this afternoon.  I have a number of

23 summary exhibits that I intend to introduce into evidence

24 through Special Agent Evans, if we can get to him this

25 afternoon, and I think they need to notify me if they have any
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 2 These are things that they've had for a couple of

 3 weeks.  I hope there is not a problem because we could have

 4 fixed things or changed things if there was an argument about

 5 those charts two weeks ago.  These were created in Washington,

 6 DC for us.  Now would be a little hard to change.  But I'm just

 7 a little concerned because I haven't heard.

 8 THE COURT:  Well, I don't want to assume anything

 9 either, however, I will be concerned as well if there are

10 problems, because not only have you had the exhibits, but I

11 have heard reference from Ms. Heldmyer on several occasions as

12 to her expected -- the expected summary testimony from Agent

13 Evans in this case.

14 MR. RICHEY:  Your Honor, we received last week, about

15 Thursday, an e-mail of a summary chart that apparently has been

16 prepared.  As long as the foundation is laid of who prepared it

17 and what was done, that -- you know, we'll see from there.  But

18 what she's talking about other summary charts, I'm not sure,

19 just throwing out we provided summary charts -- I mean, two

20 weeks ago we received two boxes full of papers.  That was just

21 before trial started, all the documents --

22 THE COURT:  I don't know.

23 MR. RICHEY:  -- as far as the summary chart, one was

24 provided last week.  I don't know if that's what she's

25 referring to.
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 2 specifically, what are you planning?

 3 MS. HELDMYER:  Yes, Your Honor.  We've provided --

 4 it's STR-217A, 217B, 217C, 217D, PR-58A.  We're talking about

 5 the charts that we've made on the employment tax computations,

 6 which we gave prior to trial, and the charts on the

 7 structuring, PR-58A and B, C and D, E and F, which were all

 8 prepared prior to trial and provided, and INC-248, as well as

 9 the one we e-mailed to them on Wednesday, which is STR-218,

10 that -- only one of those was e-mailed last week.  We created

11 it last week.  The rest of them were provided prior to trial.

12 MR. RICHEY:  Well, Your Honor, in regards to those,

13 again, they are summary charts.  My objection would be that

14 they can use summary charts, certainly, if whoever is

15 testifying can lay the foundation and where they got the

16 information and with where it came from.  My objection will be

17 that the summary chart does not go back to the jury.  The

18 summary chart can only be admitted for demonstrative purposes

19 and only used here in trial.  But they are not actual exhibits

20 that go back to the jury.

21 THE COURT:  Ms. Heldmyer?

22 MS. HELDMYER:  We'll be asking that they be admitted

23 into evidence and provided to the jury, and we can provide case

24 law in support of that.

25 THE COURT:  I typically do submit them to the jury,
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 2 instruction that goes along with summary charts, but they are

 3 routinely admitted into evidence in this courtroom, and they do

 4 go back to the jury.

 5 MS. HELDMYER:  Thank you, Your Honor.  I just wanted

 6 to make sure there weren't going to be any problems coming up

 7 this afternoon.

 8 THE COURT:  Anything else?  

 9 MR. RICHEY:  The only other issue I have is also that

10 during his testimony, Agent Schneider said that he made certain

11 notes during the -- during various times, one of which was the

12 execution of the warrant.  Again, I would consider those to be

13 Jencks material and they have not been provided.

14 THE COURT:  Ms. Heldmyer?

15 MS. HELDMYER:  Your Honor, the rough notes are not

16 required to be turned over.  They were converted to memorandum.

17 We have provided the memoranda.  And unless the defense has any

18 reasonable basis to believe that there is any difference

19 between the rough notes and memoranda, they are not entitled to

20 the discovery of those.

21 THE COURT:  Mr. Richey?

22 MR. RICHEY:  That's hard to compare rough notes when

23 you don't have them.

24 THE COURT:  The law doesn't require that they be

25 provided, or the rule does not.
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 2 We'll be in recess until 1:15.

 3 (Recess.)

 4 (Jury present.)

 5 THE COURT:  Mr. Richey, are you prepared to proceed?

 6 MR. RICHEY:  Yes, Your Honor.

 7 THE COURT:  You may do so.

 8 MR. RICHEY:  Thank you, Your Honor.

 9 BY MR. RICHEY: 

10 Q. I just wanted to clarify a couple of things.

11 I believe that you said -- okay, initially, you left in

12 about, in 2003 for 6 or 8 months to go to Iraq; is that

13 correct?

14 A. I wasn't gone that long in Iraq, but I did -- I was part of

15 a program that our agency spearheaded an effort to locate the

16 assets hidden by the Saddam regime.  So I was part of that

17 effort and because of my affiliation with that, I was putting a

18 lot of my effort toward that side of my job during that period

19 of time.

20 Q. Again, that was from, what time period?

21 A. I don't know.  Easter 2003, I got a call from Washington

22 and then from then, I don't know.  I was back in the country,

23 but traveling between Washington until, probably, July, and

24 then August and September I was still involved with

25 coordination some of the follow-on teams and some of the
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 2 October of 2003, from -- just roughly.

 3 Q. And then did you say you also went again in 2004 or 2005?

 4 A. No, sir.

 5 Q. Okay.  So it was only that one time?

 6 A. Yes, sir.

 7 Q. And then we were looking at Exhibit OBS-44, and this was

 8 the affidavit of Kent Hovind.  I believe that we had read

 9 through to this paragraph here; is that correct?

10 A. I believe so.

11 Q. And then the next page, he gives a brief summary of his

12 life history, so to speak; is that correct?

13 A. Yes, sir.

14 Q. And then on page 3, he says at the top, "Our ministry is

15 now and always has been involved full-time in using creation

16 science for evangelism as commanded by our Lord Jesus Christ.

17 So our ministry is all about using the real physical science

18 that all mathematicians and scientists agree on how it applies

19 to the various theories and the origin of the either."

20 Down further he makes reference to teaching high school

21 science for 15 years, correct?

22 A. Yes, sir.

23 Q. And then it talks a little bit more about it.  On page 4,

24 he says, "In 1989, I took a vow of poverty and to commit all my

25 resources to spreading the word of God and the truth about his
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 2 Evangelism, both as an expression of my personal calling as a

 3 minister and as the name for my church ministry.  Our vision

 4 for Creation Science Evangelism, CSE, was to organize and

 5 operate CSE as ecumenical and nondenominational outreach

 6 ministry to offer education, support, and educational materials

 7 to any individual, organization, ministry, congregation, or

 8 denomination who are interested in learning and sharing the CSE

 9 evidence and message."

10 But you weren't investigating CSE back in 1989, were you?

11 A. I wasn't.

12 Q. Okay.

13 And do you know if the IRS or if the CID -- was there a

14 file prepared by the CID on him back in 1989?

15 A. Well, you asked if the IRS.

16 Q. Okay.

17 A. IRS, I know, conducted examinations of Kent Hovind for the

18 years '89, '90, and '91, and I believe that that is what set up

19 some of the taxes due and owing that were eventually collected

20 on later.  Now, my understanding of what I had reviewed

21 indicates that this included his receipt of monies as a result

22 fee from speaking engagements on the topic of creation.  So

23 back even in '89, he did have a review by the IRS for his

24 income from those sources.

25 Q. You're saying that you reviewed those actual documents?
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 2 or the other.  I'm aware of it, that back in '89 there was

 3 other action.

 4 Q. Was -- sorry -- was CID conducting an investigation?

 5 A. No.  It was IRS.  It was not criminal back in '89.

 6 Q. And the third paragraph, he says, "As a minister for

 7 Creation Science Evangelism, I have traveled to 49 states and

 8 35 countries to educate Christians everywhere about the science

 9 surrounding the subjects of creation and evolution.  I have

10 spoken over 700 times a year since 1997 and over 900 times in

11 2004.  I have included with this affidavit a partial list of my

12 speaking engagements."

13 One of the things that was made mention of, was that -- I

14 believe it was from one of the documents that you read

15 yesterday, or -- no, actually, I'm sorry.  I believe it was

16 from the recording that Dr. Hovind made mention that part of

17 the things that was seized was his personal calendar or his

18 travel calendar; is that correct?

19 A. Yes, sir.

20 Q. And you did take that?

21 A. Yes, sir.

22 Q. And you needed that for what purpose?

23 A. It was a documentation of where and when he was scheduled

24 to conduct what would possibly be money raising activities, but

25 as a result of his request, we provided an entire copy of his
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 2 documented his receipt of.

 3 Q. Okay.

 4 And down here, he says, "The point that I hope to convey

 5 here is that since 1969, my entire life has been dedicated to

 6 Christian ministry as an ordained minister and educator.  I

 7 have been called by God to preach the word" -- excuse me, "I

 8 have been called by God to preach the truth of the word of God,

 9 exposing Christians and non-Christians alike to the science,

10 theories, and arguments surrounding both creation science and

11 evolution is my calling.

12 "It is my experience when people hear all the facts and

13 realize that much of what is taught as facts in support of

14 evolution is really lies, yet are being taught in our schools

15 anyway, they become motivated and more involved."

16 Then he says, "Property used by CSE consists of the

17 parsonage and Dinosaur Adventure Land, as well as the various

18 office equipment, computers, and other assets, which are just

19 enough to allow it to continue the function and serve the

20 ministry effectively." 

21 MS. HELDMYER:  Your Honor, I have the same hearsay

22 concerns I had this morning.

23 THE COURT:  Sustained.

24 Mr. Richey, you need to move on.  Sustained.

25 BY MR. RICHEY: 
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 2 other minister who actually lives there at CSE?

 3 A. Besides?

 4 Q. Mr. Hovind?

 5 A. No, sir.

 6 Q. But you're not disputing that he lives right there at CSE

 7 and at Dinosaur Adventure Land, correct?

 8 A. I don't dispute that he lives at 29 Cummings Road, no.

 9 Q. And that's where Dinosaur Adventure Land is also located?

10 A. On a parcel of property connected to there, yes.

11 Q. And that's also where you went and were able obtain most of

12 these documents was there at 29 Cummings Road, correct?

13 A. Yes, sir, there in the buildings connected in the area

14 there, yes.

15 Q. On the next page, page 5, he says, "Beginning in 1999, we

16 merged CSE with Faith Baptist Fellowship.  Faith Baptist

17 Fellowship offered us a church and congregation to fellowship

18 directly, and through their organization, we were able to

19 subcontract virtually all operational functions of CSE's

20 ministry."

21 You had talked about in performing the jeopardy assessment

22 that one of your concerns was the transfer of property into the

23 names of other entities; is that correct?

24 A. Yes, sir.

25 Q. And you're familiar with, then, Faith Baptist Fellowship?



Schneider - Cross/Richey    140

 1 A. Somewhat, yes, sir. 1 : 2 8 P M

 2 Q. Okay.

 3 And then following it says, "In 2002, Pastor Richard

 4 Mooneyhan resigned from Faith Baptist Fellowship."

 5 Did you ever talk with Pastor Mooneyhan?

 6 A. I attempted to.

 7 Q. In your investigation, you attempted to?

 8 A. Yes, he refused to provide testimony.

 9 Q. And when was that?

10 A. I'm not sure, it was 2004, 2005.  I'm not really sure.

11 Q. And then following this -- okay.

12 "And the congregation elected to dissolve the fellowship

13 rather than endure controversy over who was fit to replace

14 Pastor Mooneyhan."

15 So in your investigation did you investigate as to who

16 operated Faith Baptist Fellowship and this about the

17 congregation and who they were?

18 A. Yes, sir.

19 Q. You did.  And what did you find?

20 A. I found, based upon my conversation with others and my

21 review of information that was available, was that Faith

22 Baptist Fellowship was not, to my knowledge, a church.  And

23 that Pastor Richard Mooneyhan had been a pastor of a legitimate

24 church prior to 1999, but it was not Faith Baptist Fellowship,

25 and that he had worked at a Christian school.
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 2 actual congregation that in any way supported this, and I found

 3 no evidence through all the records that I reviewed that there

 4 was any subcontracting of operational functions to Faith

 5 Baptist Fellowship.

 6 It appeared to me to be a name that was used in order to

 7 make it appear that it was operating as part of a church and

 8 that -- and that's what its purpose was.

 9 Q. Okay.  So you said it wasn't a legitimate church, so what

10 do you consider is a legitimate church?

11 A. I could find no information of a congregation.  The

12 information I had was by -- I was told that there was no Faith

13 Baptist Fellowship.  That no church, even if it was a home-run

14 church, existed at the time that this creation of CSE as a

15 ministry of Faith Baptist Fellowship occurred.

16 Q. First of all, you said others told you and now you just

17 said that someone told you.  Who are you referring to, these

18 others and the someone?

19 A. Well, one of the witnesses -- one of the individuals I

20 spoke with was Maurice Adkins, who actually resided with Pastor

21 Mooneyhan during this period of time.

22 Q. When he resided with Pastor Mooneyhan, wasn't that, in

23 fact, when they were both incarcerated?

24 A. No, sir.  Afterwards.  Yes, sir, he resided at the house

25 with Pastor Mooneyhan for awhile after incarceration.  So they
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 2 him afterwards.  So that was the person that I knew that about.

 3 The rest of the background and history, I spoke with people at

 4 the places where Pastor Mooneyhan used to work.

 5 Q. When you say you spoke to people?

 6 A. I spoke to the church secretary and I believe another

 7 pastor at the -- I believe it was the -- I apologize for not

 8 having the exact name, like the First Baptist Church of Sitra

 9 Central Florida.  I believe that's what it was.  And then I

10 spoke to someone at the Christian school that he had worked at

11 at one point, and both of those, he was terminated of

12 employment because of antitax and antigovernment views.

13 Q. Okay.  So you only went to the prior places he had been to

14 determine if he had a current congregation?

15 A. I looked for all other public references of Faith Baptist

16 Fellowship and could find none.  I found no other information

17 on Faith Baptist Fellowship, other than what was provided by

18 Mr. Hovind in all of his documents.  I found no other

19 independent information and corroborated that with Mr. Adkins'

20 testimony or statements to me, didn't believe that there was

21 any legitimate church.  And from my review of all the financial

22 records and everything taken from the search warrant that I had

23 seen, I found no compelling information to suggest that CSE

24 ever was a legitimate part of an actual church and that, by any

25 means, this would control it, which though in my opinion, still
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 2 Q. Okay.  So you also don't believe that CSE is a valid

 3 ministry; is that correct?

 4 A. I believe that it's fine calling it a ministry.  I have no

 5 problem personally.  My opinion is they are talking about

 6 creation, but that, again, is not the issue here.

 7 Q. The issue that you believe, based on your investigation,

 8 your criminal investigation, and based on the opportunities you

 9 had to go in and obtain evidence from CSE and from Dinosaur

10 Adventure Land and talk to the individuals there, that this was

11 not a legitimate church, is that what you're saying?

12 A. I'm saying, based upon the operation, it did not appear to

13 be a church for the purposes of taxes, though that would still

14 have no bearing on employment tax one way or another.

15 So for purposes of what we're doing here today, I don't

16 believe whether I drew a conclusion one way or another would

17 have any bearing on whether he would have the duty to require

18 withholding and paying over of employment taxes.

19 Q. But you believe that Dr. Hovind believes that -- or would

20 you agree that Dr. Hovind believes that it has a bearing on

21 whether he was a ministry or not?

22 A. Sir, I would agree that he says that. I don't believe he

23 has a good faith belief in that, no, sir.

24 Q. This continues on also that, "In 2002 after Faith Baptist

25 Fellowship dissolved, Remedies at Law helped us to establish a
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 2 institution after I retire as a minister."

 3 Is that correct?

 4 A. That's what it says.

 5 Q. And then he says, "Because I have been harassed by the IRS

 6 ever since Creation Science Evangelism began to make inroads

 7 into the classroom, I can only conclude that this grand jury

 8 has been convened by the assistant U.S. attorney at the request

 9 of Special Agent Scott Schneider of the IRS, criminal

10 enforcement division.  

11 "Mr. Schneider, it seems, is on a personal crusade or jihad

12 to terminate the ministry of CSE.  Every lawyer I have

13 consulted, informs me that as a minister, I'm not liable for

14 the tax.  It seems the real purpose for this IRS investigation

15 is to prevent the truth about the theory of evolution and

16 creation science from spreading.  In short, it appears to be a

17 politically motivated attack on the Christian church, and it

18 would appear that your grand jury is being intentionally

19 deceived to bring an indictment for a tax crime that does not

20 and could not exist since neither the church, nor I, are not

21 liable for the tax to begin with."

22 Down here at the bottom, he says, "I don't recall how many

23 letters were sent back and forth between myself and the

24 Internal Revenue Service, probably four or five, and then I did

25 not hear from them until I got a call on February 16, 1996 from
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 2 the parsonage at 7 o'clock in the morning, along with the

 3 police, and seized the ministry cars.  I was gone preaching at

 4 the time, but when I arrived home I worked at getting the cars

 5 back and settling this problem.

 6 "The Internal Revenue Service said I owed them about

 7 $10,000, mostly in penalties and interest from an unjustified

 8 bill they had sent and I responded to.  One friend from the

 9 ministry who knew a lot about the IRS and had seen some of

10 their incredible abuses, came to visit the house and said,

11 'Brother Hovind, you need your cars back, even though you are

12 100 percent right, it will take you years to fight them and get

13 them back.  I will pay the money for you and get your cars

14 returned.'  

15 "So he paid the $10,000 and had the cars returned, and I

16 did not hear from the Internal Revenue Service for several more

17 years."

18 Now, you recall the document that we looked at, the letter

19 that was sent from the IRS OBS-11 and 48 told them to go to, to

20 either go to the library and look it up, to contact an

21 attorney, to go to court, or then at the end, it said to

22 contact an attorney, an enrolled agent, or CPA.  Do you recall

23 that?

24 A. Yes, sir.

25 Q. Okay.  So this next one says, "To be sure I was doing
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 2 three tax professionals, an attorney, an IRS enrolled agent,

 3 and a tax consultant asking them for their professional

 4 opinions as to whether I was required to file or pay some tax.

 5 They each wrote back lengthy letters, about ten pages each,

 6 telling me unanimously that, no, I was not required to file a

 7 tax form since I was not involved in a taxable activity.  I can

 8 supply these letters if you would like me to."

 9 Do you know who he was referring to, which individuals?

10 A. Yes, sir.

11 Q. Which individuals were those?

12 A. John Schlobach, Guy Curtis, Henry Ortiz, I can't remember

13 his first name.  Three individuals that come to mind.

14 THE COURT:  Agent Schneider, can you move a little

15 closer to the mike?

16 THE WITNESS:  Yes, ma'am, I'm sorry.  

17 MR. RICHEY:  Your Honor, I'm not certain about this,

18 but I believe OBS-39 has been admitted.

19 THE COURT:  Ms. Simms can tell us.  No, it hasn't.

20 MR. RICHEY:  Oh, it hasn't.

21 BY MR. RICHEY: 

22 Q. And Guy Curtis, you mentioned him.  He is an attorney, is

23 that correct, out of Nebraska?

24 A. Yeah, I don't know without looking at it.  I know one of

25 them was an enrolled agent, allegedly, and one of them is an
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 2 Q. And John Schlobach, I believe he was the IRS enrolled

 3 agent?

 4 A. Yes, who has since been barred from practicing in front of

 5 the IRS because of his practices.

 6 Q. That wasn't so at this time, was it? 

 7 A. I don't know the dates offhand.

 8 Q. And then down further -- and I believe you referred to

 9 these yesterday, it says, "I also contacted the IRS to get a

10 copy of my IMF, individual master file, and had it decoded.  I

11 was shocked that someone in the IRS had lied to the IRS

12 computer and put false data into my file.  They had me coded as

13 an underground coal miner in the Virgin Islands.  I have never

14 been to the Virgin Islands and sure don't mine coal there, but

15 it began to make sense why I had been harassed and threatened

16 for years."

17 And yesterday, we saw this document here, OBS-83C, correct?

18 A. Is that the FOIA request?

19 Q. Yes.

20 A. Yes.

21 Q. And one of those, in particular, asked for an IMF to be

22 looked at. 

23 A. I know there were several that were asking for that, yes.

24 Q. He says, "I continued to forge ahead with the Creation

25 Science Ministry God had called me to.  I believe it was about
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 2 again.  I always answered their letters right away and asked

 3 them several questions like, which tax am I liable for, which

 4 form should I fill out.  I also sent them copies of the letters

 5 I had received from the tax professionals saying I was not

 6 obligated to file a tax form or pay a tax since I was not

 7 involved in a taxable activity.  They never responded to my

 8 questions or my letters and still do not today.  Getting no

 9 response from Agent Schneider -- from Agent Schneider or from

10 anyone else from the IRS, I considered the matter closed and

11 went about preaching the Gospel as I had been doing for many

12 years." 

13 THE COURT:  Do you have a question, Mr. Richey?

14 BY MR. RICHEY: 

15 Q. And so --

16 THE COURT:  Is this a question related to what you

17 just read?

18 MR. RICHEY:  Yes.

19 THE COURT:  Okay.

20 BY MR. RICHEY: 

21 Q. So again, your testimony, as you've already stated, is that

22 you were informed that you didn't need to respond to the

23 letters that he had submitted, correct?

24 A. Yes, sir, because he had received other responses.  He just

25 didn't like them.
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 2 Ladies and gentlemen, I want to remind you again that

 3 you are not to take these statements for their truth, do you

 4 understand?  All right.  Go ahead.

 5 BY MR. RICHEY: 

 6 Q. And then he recounts that, "On April 14th, 2004 at

 7 7:30 a.m. I was preparing for staff devotions when IRS Special

 8 Agent Scott Schneider drove up into our driveway, along with

 9 about 15 other Internal Revenue agents and 20 or so Escambia

10 County officers.  Scott Schneider was holding a warrant in his

11 hand to search the premises at 29 Cummings Road for information

12 about Faith Baptist Fellowship.

13 "I said, 'Hi, Scott, why have you never answered my

14 letters?'. 

15 "He said only, 'I have a warrant.'. 

16 "I looked at the warrant and said, 'There is no affidavit

17 attached to this warrant which is required by law, so this is

18 an illegal search that you are asking for, and I do not grant

19 permission to enter any of these buildings until the law has

20 been complied with.'

21 "The Escambia County deputy in charge said, 'Mr. Hovind, if

22 you don't let him search these buildings, I will have to arrest

23 you and take you to jail.'

24 "So, under threat of going to jail, they forced their way

25 into the buildings over my protest.  Scott Schneider ordered
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 2 hold services and devotions while the IRS agents began taking

 3 them out one by one for questioning and began searching the

 4 entire premises, seizing whatever they liked.

 5 "They took 16 boxes of materials including hundreds of

 6 items not even remotely covered by the warrant, as well as the

 7 entire ministry cash savings to be used to purchase the next

 8 property."

 9 So Agent Schneider, would you agree that your view and

10 Mr. Hovind's view are completely different of the events that

11 occurred that day?

12 A. Sure.  I think that's reasonable.

13 Q. You believed that you were coming there -- well, you came

14 with a warrant, so you came with what you considered proper

15 authority, correct?

16 A. What the rest of the United States considers proper

17 authority, but yes.

18 Q. Oh, so you're testifying for the rest of the United States;

19 is that my understanding here?

20 A. My belief is, it's commonly accepted that a judge signs a

21 warrant and that gives officer legal authority to conduct a

22 search.

23 Q. So I just want to make sure that you're testifying as to

24 your belief and not what everyone else believes?

25 A. Of course.
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 2 THE COURT:  Sustained.

 3 BY MR. RICHEY: 

 4 Q. But it's clear that Mr. Hovind believed that you were there

 5 without proper authority, correct?

 6 A. The comment that you just read right there is not a

 7 reasonable conclusion, in my opinion.

 8 Q. Based on your opinion?

 9 A. Based on my opinion, that's not a reasonable belief.  So he

10 had no reasonable belief to believe that we were breaking the

11 law, if this statement is true.

12 Q. Okay.  So his comment that there is no affidavit attached

13 to the warrant, to you, that's unreasonable?

14 A. Yes, sir.

15 Q. Okay.

16 Now, he mentions here that you took 16 boxes, but you said

17 there is probably more likely 30 or so, right?

18 A. Something like that, from a combination of both property

19 locations.

20 Q. And then it says here that you took, as well, the entire

21 ministry cash savings to be used to purchase the next property;

22 is that correct?

23 A. I have no idea.

24 Q. Okay.  So you didn't know what that cash was there for; is

25 that correct?
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 2 Q. I need to retrieve another document.

 3 And Agent Schneider, yesterday we saw a number of checks

 4 that were introduced.  Do you recall that?

 5 A. Yes, sir.

 6 Q. Okay.  And of those checks, you made note that two

 7 particular ones, one for $50,000 and later, another one for

 8 $50,000 were put into a money market account; do you recall

 9 that?

10 A. Yes, sir.

11 Q. And based on that, then, you then followed that and saw

12 that it was used to purchase a particular piece of property; is

13 that right?

14 A. Yes, sir.

15 MR. RICHEY:  Your Honor, I'm not able to find a couple

16 of documents, I'm not sure.

17 THE COURT:  Ms. Simms, would you try to help?

18 BY MR. RICHEY: 

19 Q. And so let me show you what was already admitted as

20 INC-178A, and again, this shows contributions made by Eric and

21 Joan Bryant to CSE; is that right?

22 A. Yes, sir.

23 Q. These were contributions back in 1999?

24 A. Yes, sir.

25 Q. And then this e-mail from Eric Bryant to Kent Hovind?
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 2 Q. It says, "Hi, Doc, could you send a record of all donations

 3 to my accountant for tax purposes?" 

 4 Then it gives the address, and then down below it says,

 5 "P.S., I want to help make that motor home possible.  I would

 6 like to address that and other projects in early January,

 7 2000."

 8 Isn't it true or do you know that, in fact, it was Eric

 9 Bryant who donated the $100,000 for the purchase of that

10 property?

11 A. No, sir.  I don't know that to be true at all.

12 Q. Okay.  But you don't know it not to be true either, do you?

13 A. Other than that large contribution from Eric Bryant, I

14 haven't viewed any other receipts, and I did look through them,

15 and if there is, it wasn't documented to my knowledge.

16 Q. Or you didn't find it?

17 A. Correct.

18 Q. So isn't -- isn't it possible as well that the $42,000,

19 roughly, that you confiscated on April 14th, 2004, that that

20 had also been donated by someone for the purchase of property?

21 A. Anything is possible, sir.

22 Q. Okay.

23 Again, this is INC-180A, and this is something that you

24 also received -- is this something you received when you

25 executed the warrant?
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 2 Q. Certainly.

 3 A. INC?

 4 Q. INC-180A.

 5 A. Yes, sir, it was.

 6 Q. Okay.  And this was in regards to Mr. Hovind preaching at

 7 Faith Baptist Church of Satsuma?

 8 A. Holding a seminar over there, yes, sir.

 9 Q. Okay.  And then it says here, "We are attaching hereto

10 several documents that will provide information on

11 correspondence exchanges with Dr. Hovind.  No. 1, letter and

12 documents received from Dr. Hovind to explain and support his

13 position of noncompliance; No. 2, response letter to Dr. Hovind

14 dated August 16th, 2001 from the church minister of education

15 and administration with another request for his cooperation.

16 No further word has been received from him."

17 My question is, Agent Schneider, where is No. 1 and No. 2?

18 A. They weren't attached to this item.

19 Q. And is it possible that they were there somewhere else with

20 other letters and you just didn't put them together?

21 A. Sir, if it was in proximity, if the attachments were there,

22 they would have all been compiled together because I was very

23 careful with that.  So, no, they wouldn't have been in any

24 proximity to this letter.  They weren't in the boxes.  So was

25 it somewhere else in the house?  Maybe.  I don't know.
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 2 personally went through every one of the 40 boxes?

 3 A. Yes, sir.

 4 Q. Is that what you're saying?

 5 A. Yes, sir.

 6 Q. But you don't recall there being checks made out to CSE

 7 that were not cashed that you confiscated?

 8 A. Sir, we came across some coins, as an example, and I

 9 returned those that was obviously a mistake.  They were gold

10 coins.  And when he came back to receive a copy of the items

11 that we returned to him, he asked for a copy of his scheduled,

12 those were returned at the same time.  So if I came across

13 something like that, I would have pulled it out to return it.

14 Q. Okay.  But what I'm saying is that, in going through all of

15 that, you don't know if you came across those two items?

16 A. I'm saying those two items were not in close proximity when

17 I went through.  If it was related to that item and it was

18 pulled for possible evidentiary value, we would have pulled the

19 two attachments along with it.

20 Q. Okay.

21 So certainly based on the evidence you've presented here

22 today and last time, we don't know what this letter says; is

23 that correct?

24 A. Correct.

25 Q. And so you never saw that and so you don't know in
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 2 A. Referencing this letter, I do not.

 3 Q. Nor do you know what the church said back, correct?

 4 A. Correct.

 5 Q. But you did -- there were, attached to this INC-80 -- 180B,

 6 correct, or at least in close proximity?

 7 A. Yes, sir.  I mean, if -- that would have been right there

 8 with the other items, correct.

 9 Q. Okay.

10 And this right here, it says, "This is important tax

11 information and is being furnished to the Internal Revenue

12 Service.  If you are required to file a return, a negligence

13 penalty or other sanction may be imposed on you if this income

14 is taxable and the IRS determines that it has not been

15 reported."

16 Is that a correct statement of what's written there?

17 A. Yes, sir.

18 Q. And these are preprinted forms by the IRS; is that correct?

19 A. Yes, sir.

20 Q. I mean, First Baptist Church of Satsuma, they didn't create

21 this 1099, did they?

22 A. No, sir.

23 MR. RICHEY:  Is it okay if I just leave the document

24 here?

25 BY MR. RICHEY: 
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 2 that you also obtained, this is something also that you

 3 obtained during the execution of the warrant?

 4 A. Yes, sir.

 5 Q. And just a few moments ago in your testimony, you said that

 6 Dr. Hovind, in your review of the evidence, that he primarily

 7 just traveled on the weekends.  Do you recall saying that?

 8 A. Yes, sir.

 9 Q. Okay.  This here says, "Dr. Hovind's travel schedule --

10 traveling schedule," correct?

11 A. Yes, sir.

12 Q. It says, "This week, leaves Friday, 3/12/04, 5:00 p.m. and

13 returns Tuesday, 3/16/04, 11:48 a.m."

14 Is that correct?

15 A. Yes, sir.

16 Q. "Next week, leaves Wednesday, 3/17/04, 10:10 a.m., returns

17 Friday, 3/19/04 at 12:25 p.m.," correct?

18 A. Yes, sir.

19 Q. And then he leaves again "Saturday, 3/20/04, at 6:30 a.m."

20 Does that sound like he's there very much?

21 A. Sir, that's one example.  My review of the itinerary

22 showed, as I testified, primarily weekends.

23 Q. But this is a document that you pulled, I mean, this isn't

24 a document that Mr. Hovind or the defense said, here, you use

25 this as an exhibit, this is a document that you chose to use as
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 2 A. Yes, sir.

 3 Q. And the highlighting on this document, was that already

 4 done or did you do that?

 5 A. No.  The original had been touched, that was already done. 

 6 Q. And then on the back, again, this has various dates and

 7 lists Dr. Hovind as the speaker and then lists the places,

 8 correct?

 9 A. Yes, sir.

10 Q. I think Ohio, New York, Maine, Albania.

11 And so you reviewed all these dates here, and based on

12 that, you determined that almost all of these dates were on the

13 weekends.  So your review of that is he was primarily gone on

14 the weekends; is that right?

15 A. Sir, my review of his itinerary on the website, I drew that

16 general conclusion.  I didn't analyze to determine if he ever

17 traveled during the week.  I'm sure he had occasions to do that

18 as well.

19 Q. Okay.  But your testimony was he was primarily gone on the

20 weekend?

21 MS. HELDMYER:  Objection, asked and answered,

22 irrelevant.

23 THE COURT:  Overruled.

24 BY MR. RICHEY: 

25 Q. How about these dates, did you review these dates to see if
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 2 A. As I've testified, I reviewed things primarily on the

 3 Internet.  This document is not one that I reviewed to pull

 4 dates off of.

 5 Q. But you did review this document, and again, this is a

 6 document that you specifically pulled to use as evidence in

 7 court, correct?

 8 MS. HELDMYER:  Objection, asked and answered, Your

 9 Honor.

10 THE COURT:  Sustained.

11 BY MR. RICHEY: 

12 Q. Again, down here it shows United Kingdom and Spain, so he

13 was also out of the country, correct?

14 A. Yes, sir.

15 Q. And then at the bottom, it says, "This itinerary sometimes

16 changes.  For specific information regarding location and time

17 of meeting, please contact -- or please call the contact number

18 given above.  As noted above, Dr. Hovind, Dan Woods, and Eric

19 Hovind speak on creation."

20 So were you familiar with that, that Dan Woods was also a

21 speaker?

22 A. I was familiar with the fact that they were trying to teach

23 him to start that and that he had done a little bit himself,

24 yes, sir.

25 Q. Now, back, then, to his affidavit, OBS-44 on page 6 of 9 at
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 2 have consulted informs me that although IRC section 1401 (a)

 3 imposes tax on self-employment income of every individual, the

 4 services of a minister in the exercise of his ministry are

 5 explicitly excepted from definition of trade or business.  So

 6 any income derived from these services is not derived from any

 7 trade or business."

 8 MS. HELDMYER:  Objection, relevance, Your Honor,

 9 that's income tax.

10 THE COURT:  Sustained.

11 BY MR. RICHEY: 

12 Q. He then also cites down here "1402 of the Internal Revenue

13 Code," correct?

14 MS. HELDMYER:  Same objection, Your Honor.

15 THE COURT:  Sustained.

16 BY MR. RICHEY: 

17 Q. And then he says, "I was also advised that although IRC

18 3101 (a) imposes a tax on income of every individual equal to

19 the following percentages of the wages received, the service of

20 a minister to his ministry is not employment because 

21 IRC 3121 (b)(8)(a) defines employment as any service of

22 whatever nature performed by an employee.  But excepts service

23 performed by a duly ordained or licensed minister of a church

24 in the exercise of his ministry in subsection 8A.

25 "And so any payment for his services are not wages.
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 2 b8a explicitly excepts a minister from the tax imposed by IRC

 3 3101 (a)."

 4 Now, in reference to this, did you ever, then, send a

 5 letter to Mr. Hovind telling him that this was just incorrect?

 6 A. Well, no, sir, and that wasn't addressed to me, to begin

 7 with.  But no, sir, I did not send him a letter.  Again, I

 8 believed it was not a good faith basis that he was making those

 9 statements.

10 Q. Okay.

11 And then he says, "Since I am a minister, have taken a vow

12 of poverty as a dependent of the church and receive no monetary

13 income for measurably equivalent value for calculating income

14 tax.  And even if I did receive any such income, I would be an

15 exception for such tax liability."

16 MS. HELDMYER:  Objection, relevance, Your Honor. 

17 THE COURT:  Approach the bench, please. 

18 (At the bench:

19 THE COURT:  I'm going to allow it.  There was a lot

20 made of his intent and his intent as a tax protester, and this

21 is part and parcel of that, the income tax question.  So I'm

22 going to allow you to ask the questions so you can pursue this

23 line of questioning.

24 (Bench conference concluded.)

25 THE COURT:  All right.  You may proceed, Mr. Richey.



Schneider - Cross/Richey    162

 1 BY MR. RICHEY:  2 : 1 1 P M

 2 Q. Now, let me just jump back just a minute because he also

 3 defines in here a couple of other sections of the code, 26

 4 U.S.C. 3121, correct?

 5 A. Yes, sir.

 6 MR. RICHEY:  OBS-44, page 7.

 7 BY MR. RICHEY: 

 8 Q. And then, he also looks at 3401, and again, points out that

 9 the exception.  So Dr. Hovind believes -- or is it your

10 understanding that his belief is that he is an exception to all

11 of these rules; is that correct?

12 A. I don't know what he believes, sir.

13 Q. So in all your discussions with him, you don't know what he

14 believes?

15 A. Well, referring to this in particular.  I know, generally,

16 he doesn't believe he is required to pay taxes.  That's what he

17 tells me.  But again, I don't believe it's a good faith belief.

18 He's been told numerous times by the courts, by the IRS, that

19 he is a taxpayer, but he continues to. . .

20 Q. So it's your testimony that he doesn't pay his taxes; is

21 that right?

22 A. In this case, he has refused to withhold and pay employment

23 taxes and that's why we're here today.

24 Q. Okay.  But is it your testimony that he doesn't pay his

25 taxes?



Schneider - Cross/Richey    163

 1 A. He does not pay his -- he has not filed income tax returns. 2 : 1 4 P M

 2 Q. But you're not saying that he doesn't pay like his gas tax

 3 and his grocery tax and things like that, right?

 4 A. Well, sir, those are imbedded in the cost of the product so

 5 he'd have a hard time not paying that one.

 6 Q. Although a church can go to, for example if they go to a

 7 store and purchase things, they can show that, hey, we're a

 8 church and we don't want to pay this tax, and they will

 9 actually not -- I mean, they are exempt from paying it, correct

10 or do you know that?

11 MS. HELDMYER:  Objection to counsel testifying and

12 relevance.

13 THE COURT:  It's sustained as to counsel testifying.

14 BY MR. RICHEY: 

15 Q. Do you know that?  Do you know if that's true?

16 A. When it comes to gas tax, I don't believe that's true at

17 all.  When it comes to state sales tax, the state has the right

18 to offer a state sales tax exemption for organizations that

19 meet their criteria, I'm aware of that.

20 Q. Okay.

21 After he cites these provisions, then he says, "Since CSE

22 has never existed to benefit a membership financially or

23 otherwise, but rather to support the ministries outreach, and

24 if there is any left over to expand the scope of that outreach,

25 basically we pay the subcontractors and vendors and expand the
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 2 Then he says, "I've explained all of this to both Special

 3 Agent Scott Schneider and to the IRS directly through numerous

 4 letters over the many years.  Agent Schneider has been

 5 harassing this ministry.  It is undeniable that CSE functions

 6 as a bona fide Christian ministry spreading the Gospel through

 7 Creation Science Evangelism."

 8 Are you contesting that he never sent you letters, you're

 9 not saying that, are you?

10 A. No, sir.

11 Q. Okay.  But you don't consider what you were doing

12 harassing, correct?

13 A. Correct.

14 Q. And just to clarify then, the very first time you went out

15 there, you had not made contact before, right, you just showed

16 up unannounced?

17 A. Yes, sir.

18 Q. And the same with the warrant, he didn't know you were

19 coming that day, did he?

20 A. We don't announce that we're coming for a search warrant,

21 sir.

22 Q. And the same for when the vehicles were taken back in '96

23 or '95, or whenever that was, they didn't say, hey, we're

24 coming out to pick up your vehicles, did they?

25 A. Not to my knowledge, no, sir.
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 1 Q. And when you went out -- and again, if you can clarify for 2 : 1 7 P M

 2 me, I'm not sure if I recall, but you say that you went out and

 3 assisted someone with taking a notice of deficiency; is that

 4 correct?

 5 A. Yes, sir, I was present.

 6 Q. When was that?

 7 A. June of 2004, I believe.

 8 Q. Okay.  Do you remember the date or not really?

 9 A. I want to say it's June 2nd, but I'm not sure.

10 Q. June 2nd, 2004, it was you and who else?

11 A. I believe Agent Tracy Preisser from our office was with us,

12 Special Agent Chuck Evans, Special Agent Tanya Burgess, and

13 Revenue Supervisor -- Supervising Revenue Officer Randy Wright.

14 Q. Okay.  And the purpose of that -- I mean, there were five

15 of you that went out there, what was the purpose?

16 A. Well, only two of us, two agents, Special Agent Evans and

17 Special Agent Burgess went up with Randy Wright to the door.

18 Again, because of Mr. Hovind's perceived animosity towards

19 myself, I stayed off in a car with tinted windows on the street

20 just in case there was a problem.  I didn't even approach the

21 residence.

22 Q. But you were able to observe from where you were seated

23 what occurred?

24 A. Yes, sir.

25 Q. And you were able to hear what happened?
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 2 Q. And so your testimony is that the three that went up there,

 3 that Special Agent Evans and Burgess, and then Randy Wright,

 4 correct, those are the three that went up?

 5 A. Yes, sir.

 6 Q. That they had in hand, what, what were they taking?

 7 A. I believe it was a notice of deficiency, but again, I'm not

 8 a revenue officer, so I'm not positive about that.

 9 Q. Okay.

10 And did they speak with Mr. Hovind at that time?

11 A. I believe it lasted all of a couple of seconds.  It was

12 only to deliver that notice.

13 Q. Okay.  But was Mr. Hovind present?

14 A. I believe he was, yes, sir, he came outside.

15 Q. And you said -- and I believe this is what you said, but

16 correct me if I'm wrong, that they attempted to hand it to him,

17 but he wouldn't take it?

18 A. Yes, sir.

19 Q. So they just sat it on the ground?

20 A. Sat it on the ground or a chair right next to him.

21 Q. But nothing happened on that occasion, no one was

22 threatened at all that you know of?

23 A. No, sir.  As I said, not much was said.

24 Q. Okay.

25 Now, this document we just looked at, OBS-44, that wasn't
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 1 the only affidavit of Kent Hovind to the grand jury; is that 2 : 2 0 P M

 2 correct?

 3 A. Correct.

 4 Q. And this first one, the one we just looked at OBS-44, how

 5 did that get to the grand jury or do you know if it did?

 6 A. That one in particular, I don't know.

 7 Q. We look at OBS-45.  It's dated August 9th, 2005.  It

 8 begins, "Several months ago, Ernie Land hand-delivered my

 9 affidavit to you." 

10 Who is Ernie Land?

11 A. Ernie Land was one of the alleged trustees of the first

12 alleged trust that was created by Kent Hovind.

13 Q. Okay.  And he testified to the grand jury?

14 A. Yes.

15 Q. And were you present during his testimony?

16 A. No, sir.

17 Q. We haven't heard him testify, have we, in this proceeding?

18 A. No, sir.

19 Q. Had you informed Mr. Hovind of what he was being

20 investigated for?  I mean, you investigated him for four years

21 or just over four years.  Did you ever inform him what you were

22 investigating him on?

23 A. The first day he came to our office and I actually had a

24 chance to read him his rights, yes, sir.

25 Q. Okay.  So did you tell him it was on tax evasion?
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 1 A. I told him that it was on a variety -- basically, it 2 : 2 2 P M

 2 related to his tax liability and other financial tax-related

 3 crimes.

 4 Q. Okay.  So it was his personal liability, is that what you

 5 were saying?

 6 A. That was part of the investigation, yes, sir.

 7 Q. Right.  But what I'm asking is, is that what you told him

 8 at that time that that's what you were investigating?

 9 A. I told him it was generally tax liability, his tax

10 liability and other crimes.  Our card that we read includes a

11 statement to that effect, a general statement.

12 Q. Okay.

13 Well, here, he says, "Despite my numerous written

14 inquiries, the IRS has refused to identify or define any tax

15 that they say we may owe as the enclosed letters show.

16 Instead, the IRS continues to use its power in an attempt to

17 shut down our church ministry."

18 So based on that, then, he didn't know really why you were

19 investigating.  I mean, you never told him what specific tax,

20 did you?

21 A. Well, sir, he didn't really give us much of a choice --

22 chance to talk with him.  But, like I said, it was generally --

23 he was informed that he was under criminal investigation

24 related to his tax liability and other tax-related, possible

25 crimes and that's what we were investigating, the issue of his
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 2 Q. Okay.  But again, my question to you is, you never told him

 3 which specific tax you were investigating him for?

 4 A. No.  It was the general violation, potential violations of

 5 tax laws, yes, sir.

 6 Q. And then you also, I believe, saw and introduced as

 7 evidence, OBS-47, I believe that's been entered?

 8 THE COURT:  Yes, it has.

 9 BY MR. RICHEY: 

10 Q. And this, again, is another affidavit of Kent Hovind to the

11 grand jury, correct?

12 A. Yes, sir.

13 Q. Okay.

14 THE COURT:  Mr. Richey, please come and remove these

15 from the bench and put them back on the exhibit table.

16 MR. RICHEY:  Oh, I'm sorry.  I'll put these back in.

17 THE COURT:  Thank you.

18 BY MR. RICHEY: 

19 Q. And --

20 THE COURT:  Mr. Richey, do we need to take a break?

21 MR. RICHEY:  I'm trying to find INC-194, and it's not

22 here.  There is 193 and 195.  Let me just look for that during

23 the break.

24 THE COURT:  That would be a good idea.

25 BY MR. RICHEY: 
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 2 Mr. Hovind, and I believe that it was on the date of

 3 April 14th, that you said that he returned in the evening; is

 4 that correct?

 5 A. Yes, sir.

 6 Q. And about what time was that, do you know?

 7 A. Approximately 9 o'clock p.m.

 8 Q. 9:00 p.m.  And you said you were there until about, what,

 9 10:30, 11 o'clock?

10 A. 10:00, 10:30, probably.

11 Q. And he asked you, then, how much longer you would be there?

12 A. Yes, sir.

13 Q. And you said that you reminded him of his rights?

14 A. Yes, sir.

15 Q. And then you told him not to lie to a federal agent, that

16 that's a criminal offense, correct?

17 A. Yes, sir.

18 Q. But he's not charged with that, is he?

19 A. No, sir.

20 Q. That's not one of the charges he's facing here, is it?

21 A. No, sir.

22 Q. And then you also made reference to a conversation that you

23 had with Glen Stoll and Mr. Hovind; is that correct?

24 A. Yes, sir.

25 Q. And was that conversation in person or over the telephone?
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 1 A. In person. 2 : 3 1 P M

 2 Q. So Mr. Stoll was here in Florida or did you go to

 3 Washington to meet with him?

 4 A. No.  He came down here.

 5 Q. Okay.  And when was that?

 6 A. After we conducted the search warrants.

 7 Q. Like how long after?

 8 A. I can't be for certain from memory, probably within a week

 9 or two.

10 Q. Within a week.

11 Isn't it true that he sent to you a letter a couple of days

12 after the warrant asking you to return the money, that it was

13 not part of your investigation?

14 A. He sent me some documents.  I don't recall specifically

15 what they asked about, but he did send me some documentation.

16 Q. Okay.

17 And you said that you had asked them direct questions, but

18 you got no answers and that was in reference to the church and

19 ministry and congregation, correct?

20 A. That was one part of it, yes, sir.

21 Q. What else did you talk about?

22 A. We talked about the issue of employees.

23 Q. Okay.  When you say we talked about, you mean, who was

24 present?

25 A. Myself, Special Agent Evans, our supervisor, Andy Howard.
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 2 A. Glen Stoll, Elijah Hughes, and Kent Hovind.

 3 Q. Elijah Hughes, who is he?

 4 A. He is one of the other people who worked at Remedies at

 5 Law.

 6 Q. What was his position, do you know -- I mean, why was he

 7 there?

 8 A. He was one of the individuals Mr. Hovind wanted to be

 9 present during our conversation, so we allowed it.

10 Q. And you said that he had sent you materials, when you say

11 he, that was Glen Stoll sent you some materials?

12 A. Yes, sir.

13 Q. And you said that there was a booklet of tax quotes; is

14 that correct?

15 A. No.  I don't believe, I don't recall that, sir.

16 Q. You don't recall in your testimony saying that either he

17 sent it to you, or provided to you at that time, a booklet

18 about two inches thick of tax quotes?

19 A. That's not what I testified to, sir.

20 Q. What did you testify to?

21 A. I testified to the fact that during that interview, I

22 specifically brought the issue of the correspondence that

23 Mr. Hovind had been sending me, and when I showed him one of

24 these 2-inch thick books of materials and copies with a letter

25 attached to it, telling him that I viewed this as antitax
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 1 protester-type material.   2 : 3 4 P M

 2 He said that he sent it to me, he got it from someone else

 3 and that a lot of kooks everywhere sent him things.  So that's

 4 how he referred to the materials he sent me referencing his

 5 claims about the tax system.  

 6 Q. This was Mr. Hovind or?

 7 A. This was Mr. Hovind.

 8 Q. And this was one letter that you had received or something

 9 he gave you at that time?

10 A. No.  This is one of the documents I received, again, that

11 was about 2- or 3-inch thick, bound material that he sent,

12 which included a letter and a variety of legal copies and

13 copies of, you know, 1800 law and things like this.

14 Q. And so you recorded the conversation that day?

15 A. I did not make a tape recording, no.

16 Q. You took notes and recorded those later?

17 A. Yes, sir.

18 Q. But you can't recall the date on that?

19 A. I'd have to refresh my memory with that specific date, but

20 certain things do stand out in my mind.

21 Q. And so is there anything in particular that could refresh

22 your memory about that?

23 A. My memorandum.

24 Q. Do you have that available?

25 A. I don't have it here, I mean, on my person.  But I believe
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 2 statements from your client, so there are probably several

 3 floating around.

 4 Q. Okay.

 5 Now, you had also looked at a document, I believe it was

 6 OBS-123, that said that, "I am not -- it's from Mr. Hovind

 7 saying, "I am not a resident of the Northern District of

 8 Florida."

 9 Do you recall that?

10 A. If I may refresh my memory from my charts to make sure I

11 know which exhibit you're talking about.  I believe I know.  I

12 just want to confirm it.  I don't know if you have it there.

13 Yes, I know which one you're referring to.

14 Q. Okay.  So based on that, it's your understanding that

15 Mr. Hovind -- or, well, it's Mr. Hovind's belief, then, that

16 he's not a resident of the Northern District of Florida, that's

17 what it says, right?

18 A. Again, I don't believe that would be a good faith belief,

19 and I believe it to be a common, antigovernment, tax protester

20 argument.

21 Q. Okay.  So you view Mr. Hovind's view as on pretty much

22 everything that he sends to you antitax, antigovernment,

23 correct?

24 A. No, sir.

25 Q. So what that he sent you didn't you view as antitax and
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 2 A. I've been receiving copies of his creation materials.  I

 3 don't consider those on his creation seminar to be antitax or

 4 antigovernment.

 5 Q. But you did consider that one particular video, I think it

 6 was No. 3, to be antitax, antigovernment?

 7 A. Well, that was a class teaching and video No. 5 did contain

 8 some antigovernment, or antitax reference in there to his

 9 letter for people to go look about why you don't have to pay

10 income tax.  But you asked me, I received things, and no, I

11 don't paint a blanket brush of everything Mr. Hovind does as

12 antigovernment, but the items he sent me and particularly the

13 arguments that he continuously made, I don't believe were good

14 faith arguments, and I believe they are generally antitax and

15 antigovernment in nature.  They have no good faith basis.

16 Q. And so you also believe that the court filings that he made

17 were to stop you from your investigation; is that correct?

18 A. Yes, sir.

19 Q. But isn't it also true that in the affidavits we just

20 looked at that Mr. Hovind thought you were trying to stop his

21 message on creationism?

22 A. I know that was a statement in one of the letters.  Again,

23 as I testified before, I believed that to be an attempt to sway

24 the grand jury as to why this may be an improper venue.  I

25 don't believe there was a good faith belief that what we were
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 1 doing had anything to do with the issue of creationism or the 2 : 3 9 P M

 2 message that he was spreading.

 3 Q. You said that you had received some of the videos and

 4 materials, how did you receive those?

 5 A. Through the material sent as a copy to the United States

 6 Attorney's Office.  I also had some copies of things, as you

 7 see, all those affidavits to the grand jury were all copied to

 8 the United States Attorney's Office to assistant United States

 9 attorney Michelle Heldmyer, so I obtained items through there.

10 Q. I'm not sure I understand, so maybe if you could clarify.

11 You're saying that you received some of the materials on

12 creationism, and by those some of the materials, you're

13 referring to videos or booklets or what?

14 A. DVD, booklet of some of the topical series, just a couple

15 of various items.

16 Q. And you received those through the U.S. Attorney's Office,

17 you said?

18 A. Well, these were items provided as a copy of what was sent

19 to the grand jury, and because they might be evidence, I

20 accepted them and I opened them.

21 Q. And then you had also taken copies, though, back on

22 April 14th, 2004, correct?

23 A. Yeah, of some things, yes, sir.

24 Q. In reference to, then, the TIGTA, you said you saw the

25 allegation letter, but that letter hasn't been admitted into
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 2 A. I believe it has, sir.

 3 Q. You believe it has?

 4 A. I believe so.

 5 Q. Okay.  Do you happen to know what particular document that

 6 was?

 7 A. I can refer to my notes.

 8 Q. Sure.

 9 A. You might want to see if OBS-112 and 113, 113 in particular

10 has been admitted.

11 MR. RICHEY:  Okay, thank you.

12 MS. HELDMYER:  Your Honor, we did not offer those two

13 documents Mr. Richey is looking for.

14 MR. RICHEY:  Oh, they have not been offered.

15 MS. HELDMYER:  They have not been offered.

16 BY MR. RICHEY: 

17 Q. Now, was this the investigation -- were there two TIGTA

18 investigations?

19 A. There was one initiated investigation, but overall, as a

20 result of his complaints, there were five different files

21 opened up, but one major investigation, which resulted as --

22 came as a result of the fact that he falsely claimed that I

23 stole $42,000 without the authority of the search warrant.

24 Q. Okay.  So one complaint came because he made a complaint

25 regarding the money that was taken and another one occurred
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 2 threatened by Mr. Hovind; is that correct?

 3 A. Well, we informed them of the actions and they opened up

 4 their own investigation as a result of that, yes, sir.

 5 Q. So that was two of them.  You made reference to five, do

 6 you know about the other three?

 7 A. As I recall, one of them was a follow-up to the original

 8 complaint.  They complained again that in the following year

 9 that things were still going on, so they lodged another

10 complaint.  And two of the other issues had to do with

11 telephone calls he placed to them that were opened up -- to my

12 knowledge, were opened up to separate matters, but as a result

13 they didn't initiate full investigation upon those because the

14 complaints were basically the same or -- I really don't know

15 the details on it.

16 Q. Okay.

17 But as far as you know, all of these TIGTA investigations

18 are closed at this time?

19 A. Yes, sir.

20 Q. And it's your -- you were never cited or fined or anything

21 happened to you because of the investigation, correct?

22 A. No, sir.

23 Q. Okay.

24 A. Or, yes, you are correct.

25 MR. RICHEY:  Your Honor, at this time I'm going to
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 2 looking for before.  I apologize for that, I can either attempt

 3 to do it or if you would like to take a break.

 4 THE COURT:  I really don't want to take a break.  I

 5 wish you had done it during the lunch break.  Come on and do

 6 what you have to do, and I'll see how long it takes.  I don't

 7 know if we're going to take jury time or not.

 8 Would you please assist him?

 9 What exhibit are you looking for?

10 MR. RICHEY:  194, INC-194.

11 THE COURT:  Do you know what that is?

12 MR. RICHEY:  As far as I know, it was some kind of a

13 graph or a chart.

14 MS. HELDMYER:  May I approach, Your Honor?

15 THE COURT:  I saw you grab those graphs just a moment

16 ago.

17 MR. RICHEY:  There is 193 and 195 and 196, but I can't

18 find 194.

19 THE WITNESS:  Your Honor, in interest of time, I

20 believe it's in a bound -- that one you put in a binder.

21 THE COURT:  Thank you.

22 BY MR. RICHEY: 

23 Q. Exhibits 193, 194, 195, 196, are these exhibits that you

24 found there?

25 A. If I may refer to my notes real quick.
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 2 A. Yes, sir, they are all things that we found at a couple of

 3 different locations.

 4 Q. And specifically, Exhibit 194, then, what is this one in

 5 the center?

 6 A. It appears to be one of their internal charts showing

 7 ending balance comparisons.

 8 Q. Okay.  And just above it, does that appear to be just the

 9 monetary that would be included down below?

10 A. That's what it appears to be, yes, sir.

11 Q. Okay.  Well, did you review this document?  I mean, the

12 document came in through you, correct?

13 A. Yes, sir, I've seen it.

14 Q. So you reviewed it.  Did you do a comparison with the

15 numbers and the graph here?

16 A. Not necessarily, sir.  I mean, I took it on face value.

17 Q. Okay.  So based on this, it appears that there were

18 obviously some months then that CSE was in the hole?

19 A. I don't know what the basis was for the background of this,

20 so how they came up with these numbers to determine, obviously,

21 they are not going to go into the hole in a bank balance at

22 AmSouth Bank of $26,000.  So I don't know exactly what they

23 were using this to reference.  They call it "CSE ending

24 balance."  That's all I can tell you.

25 Q. Up above here, though, it shows negative numbers for March,
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 2 A. Yes, sir.

 3 Q. And so then that's for 2000, so then that would correspond

 4 with this one here?  I'm sorry, right there, correct?

 5 A. That looks right, sir.

 6 Q. But you didn't compare this to any of the other documents

 7 that you received?

 8 A. Not necessarily directly compared it, no, sir.

 9 Q. Well, did you rely on this in anything that you did?  Did

10 you rely on these particular documents?

11 A. Myself, I did not do the tax computations.  I'm not --

12 so -- but those documents, there were particular ones that I

13 know were used in order to help determine the total payroll

14 amounts.  I can tell you that.

15 Q. In the checks that we were looking at, or that you were

16 looking at yesterday, I believe, there happened to be some

17 fairly large ones.  For example, you had mentioned Maury Adkins

18 and there were at least one, I believe it was Document 109 that

19 showed a check to him for $8,200; is that correct?

20 A. That sounds right, sir.

21 Q. Okay.

22 And then we also saw quite a few of them made to Remedies

23 at Law?

24 A. Yes, sir.

25 Q. And quite a few -- or a few of them, at least, to Jo Sweet?
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 2 Q. And then, I believe, that there were a couple of them, one

 3 of them even noted retainer to a local attorney?

 4 A. I don't know if it noted retainer, but I remember some to a

 5 local attorney, yes, sir.

 6 Q. Okay.  And in your investigation, did you ever go and talk

 7 with Jo Sweet?

 8 A. No, sir.

 9 Q. You had indicated that you did talk with Maury Adkins a few

10 times?

11 A. Yes, sir.

12 Q. And then you also indicated -- well -- and then, the

13 various individuals that quite a bit of money or checks were

14 made out to, did you go and investigate any of them, talk to

15 them?

16 A. Who in particular are you talking about?

17 Q. Oh, like the local attorney, Dolores Choron.  I mean, they

18 purchased property from her, did you go talk to her?

19 A. No.  I don't believe I actually talked to Ms. Choron.

20 Q. Okay.

21 So the principal of your investigation was obtaining

22 documents from the courts, obtaining documents from public

23 records, like the county records, obtaining bank records, and

24 then the records and documents you obtained in the execution of

25 the warrant on April 14th, 2004; is that correct?
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 2 Q. Okay.  Where else did you obtain documents from?

 3 A. Well, you asked me if that was the whole thing of the

 4 investigation, and no, sir, it wasn't.  We did talk to other

 5 people.  We did interview other witnesses.  We attempted to

 6 bring a lot of the workers and employees of CSE into the grand

 7 jury, but they were all advised that they had -- in my belief,

 8 it's through Kent Hovind and his association with Remedies at

 9 Law -- that they all ought to plead the fifth and nobody

10 testified, and we couldn't get them to talk to us.  And we had

11 other employees who attempted to talk to us who signed the

12 non-disclosure agreement that they were made to sign, that they

13 couldn't talk to us for that reason.  

14 So we tried lots of avenues to obtain our evidence, but

15 everywhere we turned, one way or another, Kent Hovind and his

16 association and creations of these other entities and these

17 non-disclosure agreements impeded our ability to do that.  It

18 stopped us from talking to each and every employee.

19 Q. Okay.  So that's why you felt like the only way you could

20 get information is to go out there unannounced because then you

21 could grab the individuals who were coming there, put them in a

22 room, and then talk to them without any interference, that way

23 you could also go in and get the documents you needed without

24 any interference --

25 A. No, sir.
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 2 A. No.

 3 Q. So you felt like you could have walked out there to 29

 4 Cummings Road on some other day without a warrant and you could

 5 have gone in and gotten the documents and talked to the

 6 individuals?

 7 A. No, sir.

 8 Q. Ask when -- what other documents did you receive, besides

 9 the one I just listed from the courts, from the county, from

10 out at CSE, and from the banks?  You also had access to IRS

11 internal documents, correct?

12 A. Yes, sir.

13 Q. But what other documents did you obtain or from what other

14 sources?

15 A. I mean, those are the primary sources.  I'm sure there were

16 occasional documents that we might have received from witnesses

17 or individuals we spoke with, but they were limited in nature,

18 but I do recall a couple of occasions.

19 Q. Did Mr. Hovind ever attempt to help you get public records

20 like from the courthouse or from the county?

21 A. I don't see how he could.

22 Q. And he never attempted to prevent you from getting the IRS

23 documents, did he?

24 A. Again, I don't see that it would even be within his power

25 to do.
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 2 obtaining was the bank documents by filing the petition to

 3 quash, and then just not turning over the other documents until

 4 you came out with the warrant; is that correct?

 5 A. Generally, yes, sir.

 6 Q. And then -- so when you came out with the warrant that day

 7 and had the other agents and officers there, and they

 8 questioned the individuals who were present that day, then what

 9 you're saying is that was not enough information, you wanted to

10 talk to them again and Mr. Hovind prevented you from doing

11 that?

12 A. I'm saying through his actions, that's what the end result

13 was, yes, sir.

14 Q. And so his actions were what?  He sent them a letter

15 telling them not to talk to you, he talked to them personally

16 and told them not to talk to you; he got in front of you and

17 said no, you can't talk to them?

18 A. My --

19 Q. What were his actions?

20 A. My comment is that his actions consisted of requiring his

21 employees to sign a non-disclosure agreement, threatening them

22 with legal action should they discuss any aspect of the

23 ministry, that's one thing that he did.

24 Q. Did you see him do that or did you --

25 A. It's been testified to here in court by Ms. Cooksey.
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 2 and Remedies at Law, right?

 3 A. My understanding is that it was brought up in a staff

 4 meeting the day after the search warrant by Mr. Hovind.  And I

 5 believe she mentioned that it was brought up by Mr. Hovind

 6 during that staff meeting, that's what I recall.

 7 Now, that was not my only encounter with someone refusing

 8 to talk to me because of the non-disclosure agreement, but that

 9 was one way in which he did interview.  There was also the

10 letter when I attempted to serve a subpoena that he told me

11 that none of his employees would be talking to me without me

12 first going through him.  That was yet another attempt of him

13 to control the situation and limit our ability to conduct

14 interviews and conduct our investigation.

15 Q. Okay.  So the letter you just referred to is Exhibit

16 OBS-42; is that right?

17 A. Yes, sir.

18 Q. Here he says, "The record clearly shows that we have always

19 responded to your letters, even though you never respond to

20 ours."  It continues, "Also, please do not come on our ministry

21 property or call anyone here for any reason.  If you would like

22 to meet with anyone connected with this ministry, please

23 realize that anyone here will meet with you and do anything the

24 law requires, but this letter will constitute our notice that

25 we'll not meet with you or talk to you without a court
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 2 this an essential requirement for our protection."

 3 So what he's saying, then, is that they will meet, but they

 4 want a court reporter present?

 5 A. Well, I don't agree that that's what it says, sir.

 6 Q. You don't agree that this is what it says?

 7 A. I don't agree that that's your summation of what it says.

 8 My understanding when you read those items, it talks about the

 9 fact that -- again, it's like his comment, "I will pay any

10 taxes I am liable for."  It's his play on words.

11 Anyone there will meet with you and do anything the law

12 requires.  Well, it's his interpretation of the law, so I don't

13 believe, again, that this is a good faith letter.  I believe he

14 had no good purpose for this letter.  

15 And again, the issue of the court reporter, you know, we

16 were serving subpoenas to have these people come and talk to

17 the grand jury in front of a court reporter, and they didn't do

18 that either.

19 Q. Let me ask you this:  We looked at the letters where he

20 puts in quotes some of the things he said to you, for example

21 on April 14th.  You disagreed with what he said there; isn't

22 that correct?  In fact, you said, no, that's not how it came

23 out, right?  You disagreed with what he said was said?

24 A. You'd have to refer back to the original letter.  Again, I

25 recall my testimony being that, that those are his statements,
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 2 Q. This is page 6 of OBS-44 where he says when you came on

 3 April 14, 2004, he says, "I said, 'Hi, Scott.  Why haven't you

 4 ever answered my letters?"

 5 "He said only, 'I have a warrant.'

 6 "I looked at the warrant and said, 'There is no affidavit

 7 attached to this warrant, which is required by law, so this is

 8 an illegal search that you are asking for, and I do not grant

 9 permission to enter any of these buildings until the law has

10 been complied with."

11 So you're saying that this is not true, is it?  Isn't that

12 your testimony?

13 A. No, sir, I never said that.

14 Q. So this is a correct statement, this is what he said?

15 A. I don't know if the quotes are completely accurate, but I

16 don't disagree with those couple of sentences, so far, that he

17 made some reference generally about asking about -- I know he

18 asked about the affidavit being attached, and I explained to

19 him that it's not required to be attached.  And the warrant

20 describes particularly the places to be searched, the items to

21 be seized, and the violations that are being investigated.  So

22 I explained that to him right then.

23 Q. This one right here and he asked you --

24 A. And that's generally correct, as far as I know, yes, sir.

25 Q. And then this one, that the deputy told him, "Mr. Hovind,
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 2 arrest you and take you to jail"?

 3 A. I don't recall that at all, sir.  I don't recall that

 4 statement because I told Mr. Hovind myself that we would be

 5 searching these buildings and that we would not be discussing

 6 it this moment until we secured them.

 7 Q. Okay.

 8 And then when you mentioned the first time that he went in

 9 to meet with you and he asked you for your credentials, and you

10 said that you have a little card, and you said you pulled it

11 out and let others examine it.  If Mr. Hovind testified or if

12 it was recollection that really, you wouldn't hand it to him,

13 you would just say, see here, and wouldn't hand it to him, then

14 wouldn't you agree that there was a disagreement of what had

15 been said?

16 A. Hypothetically, sure.  But as I testified before, I don't

17 recall -- I don't let people walk away.  Sometimes I'll let

18 them hold it, but I'll hold it in front of someone as long as

19 they want to read it.  I've never pulled it away in an attempt

20 to hide it, so it's a characterization, but. . .

21 Q. Okay.

22 Certainly in your testimony, you have made statements about

23 certain things that Mr. Hovind said or that Mrs. Hovind said,

24 and they certainly may disagree with your recollection of that;

25 isn't it true?
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 2 Q. And so in all the times you've talked and all the times

 3 that you've met, isn't it possible that at some point they

 4 believed that you were misinterpreting what they were saying or

 5 not accurately portraying, which is why, then, they said that

 6 they would meet with you, but only if a court reporter was

 7 present?

 8 A. Again, sir, this letter that was but one small part of it.

 9 Court reporter was not the issue.  The issue is I don't believe

10 there was a good faith basis for them that any of their

11 employees would actually speak with us.

12 Q. Okay.  So you believed that Mr. Hovind didn't have a good

13 faith belief for what he was doing?

14 A. Correct.

15 Q. Isn't it also true, then, that Mr. Hovind believes that you

16 didn't have a good faith reliance on the law, that you were

17 breaking the law when you came out without notifying him prior,

18 when you just walked on and ignored the sign that was there,

19 when you came in and he said that the warrant wasn't valid, I

20 mean, all of those things, he believed that you were acting

21 outside of your authority, correct?

22 A. I don't think that was a reasonable belief, but that's what

23 he stated.

24 Q. So it's very clear, then, that you -- and correct me if I'm

25 wrong -- that you and Mr. Hovind, your beliefs are completely
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 2 what you can do, correct?

 3 A. I think Mr. Hovind's position is contrary to law, and I

 4 can't speak to all his beliefs.  I think he is subject to the

 5 internal revenue laws and he doesn't want to be.

 6 Q. So if someone had posted on their sign "no trespassing" or

 7 posted on their property "no trespassing and this includes

 8 police officers without prior written consent," and you walked

 9 on, if you came and seized property and money that didn't

10 belong to him and came with a warrant that he believed that was

11 illegitimate, and he kept going -- I mean, you think that it

12 was impeding you to go to court -- if a citizen thought that

13 you were breaking the law and doing something wrong, what

14 should they do?

15 MS. HELDMYER:  Objection, Your Honor, calls --

16 THE COURT:  Sustained.

17 BY MR. RICHEY: 

18 Q. If someone filed a report to you about one of your fellow

19 officers that they believed that they were breaking the law,

20 then what would you do with that?

21 MS. HELDMYER:  Same objection, Your Honor.

22 THE COURT:  Sustained.

23 BY MR. RICHEY: 

24 Q. So you believe that every action that Mr. Hovind took

25 was -- he had no good faith basis for it; is that correct?
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 2 absolutely.  I don't believe he had a good faith basis for his

 3 beliefs, and I don't believe he had good faith in his actions

 4 he took.

 5 Q. So when he wrote to you asking you to provide a copy of

 6 your authority and you didn't respond, then what did you

 7 provide him to believe that you had proper authority?  Just

 8 your word that day in showing him your card?

 9 A. I showed him my credentials.  I explained to him my title.

10 He never had a hard time finding me.  There was never a

11 question of who I worked for or where I was located at any

12 time.

13 Q. It was never a question by you, certainly Mr. Hovind -- 

14 A. He never -- I had never seen any evidence, I had never seen

15 or heard of any comment from him that he had ever had a problem

16 finding out where I am or addressing a letter to me, my

17 supervisors, my chain of command, up to the commissioner of the

18 Internal Revenue Service, which he had referenced me in

19 numerous letters that he sent to Secretary of Treasury, so --

20 Q. On that same line, then, you've never had a problem finding

21 him, you've never had a problem sending him correspondence?

22 You know what address to send it to, correct?

23 A. Except that I know I can't get a compliance with the

24 correspondence, but I know where he was, and that's where we

25 served him.
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 2 mean, that he wouldn't come in and meet with you and bring you

 3 the documents that you asked for; is that correct?

 4 A. Oh, yes, sir.

 5 Q. But you're not saying that he didn't just ignore you and

 6 not respond to you, correct?

 7 A. No, no, he responded, sir.

 8 THE COURT:  Mr. Richey, it's time for our afternoon

 9 break.

10 Ladies and gentlemen, we'll be in recess until 3:35.

11 Please don't discuss the case amongst yourselves, nor with

12 anyone else and also don't attempt to form any opinions about

13 the merits of the case at this time.  You will be excused at

14 this time.

15 (Jury out.)

16 THE COURT:  Mr. Richey, there was some of yesterday --

17 some of your efforts to locate documents, exhibits up here at

18 the bench, and I didn't take any issue with that.  However, we

19 have spent an incredible amount of time wasting jury time with

20 you looking for exhibits today.  We're not going to waste any

21 more jury time with that.  There have been breaks, recesses, my

22 deputy clerk has offered you her time and assistance during

23 those breaks and recesses to try to find those exhibits that

24 you need to be prepared for your cross-examination.  

25 You've got 20 minutes to find the exhibits that you
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 2 that, to find your exhibits that you need to finish your

 3 cross-examination of Agent Schneider, but I'm not going to take

 4 any more jury time for you to do that.

 5 We'll be in recess until 3:35.

 6 (Recess.)

 7 (Jury present.)

 8 THE COURT:  Mr. Richey, may proceed.

 9 MR. RICHEY:  Thank you, Your Honor.

10 BY MR. RICHEY: 

11 Q. Agent Schneider, we had looked at the document referring

12 to -- or that Mr. Hovind sent to you stating that they wouldn't

13 discuss anything unless there was a court reporter present.

14 Don't you think that also had something to do with the fact

15 that you're a military interrogation specialist, so they wanted

16 a court reporter there?

17 A. No, sir.

18 Q. No.  And isn't it true, though, that part of your training,

19 that you don't talk to or negotiate with terrorists?

20 A. No, it's not part of my training.

21 Q. Okay.

22 And on June 2nd, 2004, you said that you were sitting in

23 the car and that it was out on the driveway; is that correct,

24 or out on the street?

25 A. Yes, sir.
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 2 A. Yes, sir.

 3 Q. And your windows were rolled up and it's dark, tinted

 4 windows?

 5 A. Yes, sir.

 6 Q. You were able to hear what they said and that's because

 7 they were wired; isn't that true?

 8 A. We discussed it and I believe that's how I knew, yes, sir,

 9 for their safety.

10 Q. For their safety, you have them wearing a wire?

11 A. That we can monitor our agent in case they said anything

12 they needed assistance on that we couldn't see.

13 Q. And then INC-198, this was a document that came in through

14 you.  And this was an inventory on the home location; is that

15 correct?

16 A. Yes, sir.

17 Q. Okay.  And it went through and itemized everything that's

18 there in the home?

19 A. Yes, sir.

20 Q. And then the same with INC-199, that was an inventory

21 that's listed as an inventory by commercial location; is that

22 correct?

23 A. Yes, sir.

24 Q. And that also listed things there, for example, this is

25 Becky's office, and it lists a monitor and a computer.  Do you
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 2 insurance purposes, or do you know?

 3 A. I don't know, sir.

 4 Q. And then in reference to the TIGTA report, isn't it true

 5 that when the files were closed, that they found that

 6 Mr. Hovind never had threatened you?

 7 A. My understanding, sir, is that their standard procedure

 8 when there is a threat made, but no actual physical violence,

 9 is that they provide an admonishment.  They provide a warning

10 to the individual to warn them that even threatening harm is a

11 crime, and at that point, unless there is further action, they

12 close their investigation.  And that's my understanding of what

13 happened in this case.

14 Q. So there was a written admonishment sent to Mr. Hovind, is

15 that what you're saying?

16 A. No.  It was a verbal admonishment done by the TIGTA agent.

17 I was present during the telephone call in which he warned him

18 that it was a crime.  So that's my understanding of how they

19 term it.

20 Q. Okay.

21 And then looking at Exhibit 246 -- oh, I'm sorry, just as a

22 follow-up to that question, then, so the TIGTA found that you

23 were threatened?

24 A. They -- my understanding is they had no reason to believe

25 that our comments were not a veiled threat, but as I mentioned,
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 2 with Mr. Hovind, warned him that even veiled threats can result

 3 in criminal action, and that's where the investigation ceased.

 4 Q. And again, the veiled threat went back to the fact that

 5 Mr. Hovind said that he was praying for you?

 6 A. No, sir.

 7 Q. It wasn't the fact that he said that he was praying --

 8 A. No, sir.

 9 Q. -- to God?  No?  Okay.

10 Exhibit 246, these are the documents that you collected

11 from the county; is that correct?

12 A. Yes, sir.

13 Q. And it notes here that the name of the property is Director

14 of Ecclesiastic Enterprises Trustee; is that correct?

15 MS. HELDMYER:  You said 246?

16 MR. RICHEY:  A.

17 BY MR. RICHEY: 

18 Q. To your knowledge, the county doesn't have any problem with

19 the name on this, who it's titled in; is that correct?

20 A. I don't believe the county cared.

21 Q. And OBS-83A, this document, doesn't this have to do with

22 FOIA requests or electronic requests that were made by

23 Mr. Hovind; is that correct?

24 A. I don't believe -- I don't know of any of them being

25 electronic, but they were requests, to my knowledge, all
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 2 Q. I was just reading this, it says "E-D-I-M-S, electronic

 3 disclosure information management system"?

 4 A. Yes, sir.

 5 Q. Okay.

 6 A. So that's where they manage all the different requests

 7 through the Freedom of Information Act.

 8 Q. Okay.

 9 And so then, here, it lists the type, "FOIA," and it lists

10 who requested it, and it lists the date and what he requested,

11 correct?

12 A. Yes, sir.

13 Q. Isn't it true that that's what a FOIA officer is there for

14 is to receive FOIA requests and to process them?

15 A. I don't believe we have a FOIA officer, but the -- our

16 disclosure officer, that's one of their duties.

17 Q. And then, OBS-83B, these are also -- this just shows the

18 time that was spent regarding those, correct?

19 A. Correct.

20 Q. Okay.

21 And OBS-83C, which is this year, for example, the first

22 one, here it says, "No. 1, this is a request under the Freedom

23 of Information Act and/or Privacy Act, 5 U.S.C. 522 and

24 appropriate regulations thereunder." 

25 Then he says, "No. 2, that it's he, Kent Hovind, that's
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 2 fees and costs for locating, duplications, and reviewing

 3 existing documents for information requested below." 

 4 Is that correct?

 5 A. That's what it says, yes, sir.

 6 Q. And isn't it true that when a FOIA request or Freedom of

 7 Information Act request is submitted, that the officer logs

 8 their time and logs the number of duplication and if it exceeds

 9 a certain amount, then they can actually decide to bill the

10 person; is that correct?

11 A. I don't know about their billing procedures.  I know that

12 there are some.  I don't know them exactly.

13 Q. Okay.

14 And when you entered -- when this was entered into evidence

15 through you, this says it's a "certificate of official record."

16 Did you request this particular document?

17 A. Yes, sir.

18 Q. Okay.  And so it's your testimony that this is what was

19 sent to you; is that right?

20 A. Yes, sir.

21 Q. And then it says, "I certify that the annexed are true

22 copies of correspondence between Kent E. Hovind and the

23 Jacksonville and Fort Lauderdale disclosure offices of the

24 Internal Revenue Service relating to requests made pursuant to

25 the Freedom of Information Act during the period between
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 2 pages." 

 3 Is that correct?

 4 A. Yes, sir.

 5 Q. And then it's signed down here, it says, "By Debra A. Wan,"

 6 but then under there it's "R.L. Commerson," and then it's for

 7 and it looks like a "C. Dorsey" or someone signed it; is that

 8 right?

 9 A. Yes, sir.  

10 Q. And then in response to that, this letter came

11 December 16th, 2002, to Mr. Kent Hovind.  It says, "This is in

12 response to your four Freedom of Information Act, FOIA requests

13 for documents pertaining to the years 1995 and 2001.  Enclosed

14 are eight pages of IMF-specific transcripts and six pages of

15 IMF OLT transcripts as requested.  There were none available

16 for 2000 and 2001.  Also enclosed are 11 pages of Privacy Act

17 transcripts responsive to that request."

18 So according to that, then, there were eight plus six is

19 14, plus 11, would be 25 additional pages; is that correct?

20 A. Yes, sir.

21 MR. RICHEY:  Your Honor, may I approach the witness?

22 THE COURT:  You may.

23 BY MR. RICHEY: 

24 Q. Can you show me in this document where those 25 pages are?

25 A. I don't believe they are there, sir.
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 2 A. I don't believe so.

 3 Q. Let's look at the next one, then.  Here is another one

 4 dated February 27th, 2003.  Again, "This is in response to your

 5 letter dated October 21st, 2002 received in our office,

 6 February 20th, 2003 in which you requested documents pursuant

 7 to the Freedom of Information Act and/or Privacy Act, a copy of

 8 which is enclosed.  In response to your request, Item 9 for

 9 AMDISA or AIMS 42.008, related to tax years 1995 through 2001,

10 enclosed you will find ten pages of AMDISA, which are all the

11 responsive records we found."

12 Can you tell me, Agent Schneider, will I find those ten

13 pages in this document?

14 A. I don't believe you will.

15 Q. So where this says that it's true copies of the

16 correspondence, then none of the attachments are in this, are

17 they?

18 A. Not from the IRS, it doesn't appear to be.

19 Q. Can you explain why they are not?

20 A. I have an assumption.  It appears that what they left off

21 was his taxpayer information.  They put the correspondence

22 citing what they had actually sent him.  And all those records,

23 if he received them, very well would most likely be in the

24 possession of Kent Hovind or in the boxes that were made

25 available to him as a result of the discovery from the search
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 2 But those records right there, it appears that they kept

 3 copies of their actual letter correspondence.  They probably

 4 did not keep copies of the printouts that they made from our

 5 computer system.

 6 Q. Okay.

 7 Well, certainly some of these for example, the first one we

 8 looked at was from 2002; isn't that right?

 9 A. Yes, sir.

10 Q. Okay.

11 And when you performed the raid, that was in 2004, so

12 didn't you recover some of those documents?

13 A. They may be.  They may be within the search warrant

14 material, I'm not sure.

15 Q. Now, you testified that you went on June 2nd, and there was

16 dropped off a notice of deficiency to Mr. Hovind that day.

17 Isn't it true that on June 3rd, then, that is when the jeopardy

18 assessment was done and the $42,000 was then turned over to the

19 IRS?

20 A. As I mentioned, I'm not sure about the June 2nd, that was

21 an estimated date that I had given you, and June 3rd sounds

22 about right from when the jeopardy assessment and notice of

23 lien was issued, sounds approximately correct.

24 Q. Okay.  

25 Isn't it true, though, in the following year, April of
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 2 actually done?

 3 A. I have no idea.

 4 Q. You don't have any idea?

 5 A. No, sir.

 6 Q. I'm going to show you.

 7 MR. RICHEY:  Your Honor, this hasn't been admitted.

 8 BY MR. RICHEY: 

 9 Q. I'm going to show you what's been marked as Government's

10 Exhibit PR-14.  Are you familiar with this document?  I'm

11 sorry, I'll zoom out so you can see it better.

12 A. Okay.  It looks familiar.

13 Q. And does this appear to be a true and correct copy

14 certified by the IRS?

15 A. Yes, sir.

16 Q. And would this be something that's kept in the normal

17 ordinary course of business by the IRS?

18 A. It looks like it, sir.

19 MR. RICHEY:  Your Honor, I'm going to offer PR-44E.

20 THE COURT:  Ms. Heldmyer?

21 MS. HELDMYER:  Without waiving objection on the

22 previously stated grounds, I will not object at this time.

23 THE COURT:  All right.  PR-44E will be admitted. 

24 BY MR. RICHEY: 

25 Q. This says it's a certificate of official record, correct?
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 2 Q. And it says, "I certify that the annexed certificate of

 3 assessments and payments is an exact transcript of the account

 4 of the taxpayer named therein in respect to the taxes specified

 5 and for the period specified."

 6 Is that correct?

 7 A. Yes, sir.

 8 Q. And this says at the top, "certificate of assessments,

 9 payments and other specified matters," correct?

10 A. Yes, sir.

11 Q. It lists Kent E. Hovind?

12 A. Yes, sir.

13 Q. And it's for December, 2003?

14 A. Yes, sir.

15 Q. And right here, it says "June 3, 2004" -- there is two of

16 them on June 3, 2004.  It says "subsequent payment,

17 $42,819.73."

18 Is that the amount that was taken from the property on

19 April 14th?

20 A. It sounds accurate.

21 Q. And then it says "subsequent payment corrected 1040,

22 1995/12" and it shows again, that same amount, $42,819.73.

23 Is that correct?

24 A. That's what it shows, yes, sir.

25 Q. And then on April 7th, 2005, it shows a substitute for
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 2 this was one column and this would be the other, so zero on

 3 assessments and it says 4/25/2005 is the assessment date; is

 4 that correct?

 5 A. It has the date right there, yes, sir.

 6 Q. And are you disputing the accuracy of this document from

 7 the IRS?

 8 A. I don't know how to interpret the document.

 9 Q. I'm not asking you to interpret it.  I asked you are you

10 disputing the information on this document?

11 A. No, sir.

12 Q. You're not disputing that the money that you seized as part

13 of a criminal investigation that you believe to be evidence of

14 a crime that you turned over to the IRS on June 3rd, 2004; is

15 that correct?

16 A. I recall it being around that date and that was around the

17 amount of money, yes, sir.

18 Q. Okay.  But in fact, the IRS didn't prepare a substitute for

19 return until April 7th of 2005, with the assessment being done

20 on April 25th, 2005, are you disputing that?

21 A. I don't know what that means, sir.  I see the dates there,

22 but I can't respond one way or another.

23 Q. Okay.

24 And in fact, the lawsuits to recover the funds began after

25 June 3rd, 2004, wherein Mr. Hovind alleged that you stole the
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 2 the money over to the IRS, then, that he filed the lawsuit

 3 stating that you had stolen the funds, correct?

 4 A. I don't know.  I'd have to see lawsuit dates, sir.

 5 Q. Well, is it okay to violate one provision of the law as

 6 long as the ends justify -- or the means justify the ends?

 7 MS. HELDMYER:  Objection, Your Honor.

 8 THE COURT:  Sustained.

 9 BY MR. RICHEY: 

10 Q. Are you aware of the overhaul that took place in 1998 by

11 Congress of the IRS because the IRS was alleged to break the

12 law in order to enforce it?

13 MS. HELDMYER:  Objection, Your Honor.

14 THE COURT:  Sustained.

15 BY MR. RICHEY: 

16 Q. Is it okay --

17 THE COURT:  Mr. Richey, I need you all to approach the

18 bench, please. 

19 (At the bench:

20 THE COURT:  What are you doing?  What is the relevance

21 of any of this?  I really don't see it.

22 MR. RICHEY:  I think it goes to, Your Honor,

23 impeachment of the witness.

24 THE COURT:  For what?  How?  How does what you're

25 asking him impeach him in his testimony in this case?
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 2 Honor.

 3 THE COURT:  I mean, I'm offering you the opportunity

 4 to convince me otherwise.

 5 MR. RICHEY:  Well, I think it impeaches his testimony

 6 as to whether he believes that he -- as to what Dr. Hovind

 7 believes on whether he violated Dr. Hovind's rights or not.

 8 THE COURT:  Whether he violated Dr. Hovind's rights or

 9 not, is not the issue in this lawsuit.

10 MR. RICHEY:  Whether Dr. Hovind believes that.

11 THE COURT:  That's not the issue in this lawsuit

12 because whether or not Dr. Hovind believed the IRS violated his

13 rights does not give him a good faith defense.

14 MR. RICHEY:  You're saying if Hovind believed his

15 rights were violated, he can't come to court, he can't file

16 lawsuits in redress?

17 THE COURT:  We're back to where we were a long time

18 ago.  That is, he cannot challenge the way he did, the actions

19 they took.  The law doesn't give him that right and I've cited

20 the cases to you.

21 MR. RICHEY:  I'm not asking any more questions, Your

22 Honor.

23 THE COURT:  All right.  Please move on, then.

24 (Bench conference concluded.)

25 THE COURT:  All right.  You may proceed.
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 2 THE COURT:  Mr. Barringer?

 3 MR. BARRINGER:  Thank you, Your Honor.

 4 CROSS-EXAMINATION 

 5 MR. BARRINGER:  Your Honor, would it be okay if I take

 6 this and bring this up.  I don't need this.

 7 THE COURT:  That's all right.

 8 BY MR. BARRINGER: 

 9 Q. Good afternoon, Agent Schneider.

10 A. Good afternoon.

11 Q. You've spent a lot of time, obviously, testifying so far

12 both on direct and now on cross-examination by Mr. Richey

13 covering a variety of the documents; would that be a fair

14 statement?

15 A. Yes, sir.

16 Q. And most of the documents that are now in evidence came

17 through you; would that also be a fair statement?

18 A. Yes, sir.

19 Q. Okay.

20 You said that you had began your investigation of

21 Mr. Hovind in 2001, I believe; is that correct?

22 A. Yes, sir.

23 Q. And you've been here throughout the trial, so you've heard

24 all of the other witnesses testify?

25 A. Yes, sir.
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 2 clear, Revenue Officer Powe testify about what occurred in

 3 1996?

 4 A. Yes, sir.

 5 Q. She had referenced that there was a CID agent there that

 6 went with her at the time, do you know who that CID agent was?

 7 A. No.  I don't know specifically.

 8 Q. With respect to the process of -- and that was -- strike

 9 that.

10 That was a jeopardy assessment at the time; is that

11 correct?

12 A. That was my understanding, yes, sir.

13 Q. With respect to jeopardy assessments in the process of

14 attaching a property -- because they were going out and taking

15 the cars that day; is that correct?

16 A. That was my understanding.

17 Q. With respect to that process, is it normal that a CID agent

18 attends that activity as well?

19 A. I can't answer directly.  I've seen it done in those

20 instances, on occasion because of the confrontational nature

21 that may become -- we're asked to do armed escorts as part of

22 our duties.  But I really don't have the basis of knowledge to

23 compare how often to how many they do.

24 Q. With respect to this process in 1996, was there a CID

25 investigation opened?
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 2 Q. Okay.

 3 Do you know -- and you said with respect to confrontational

 4 situations and I've sat here and you've testified, there's been

 5 a lot of discussion about whether Mr. Hovind and you agree and

 6 whether or not there is a confrontation going on, that's a fair

 7 statement, would it be?

 8 A. I don't know if that's an accurate statement.

 9 Q. Okay.  Let me try it again.

10 With respect to the process, Mr. Hovind has disagreed with

11 the IRS; is that a fair statement?

12 A. Yes.

13 Q. And with respect to that, you have testified that you have

14 felt threatened at times; would that be a fair statement?

15 A. Through the actions during this process, I believe there's

16 been threats made, yes.

17 Q. And that's been your testimony that you believe threats had

18 been made?

19 A. Yes.

20 Q. So we call that confrontational, that would be a

21 confrontational process is what you're describing; is it not?

22 A. When I used the word confrontational, I used potential,

23 because in any instance in which there is a seizure of any

24 kind, whether it's civil, criminal in nature, I believe that

25 arises the potential for confrontation because of the very



Schneider - Cross/Richey    211

 1 nature of the actions.  So for those reasons, we make our 4 : 0 9 P M

 2 agents available to conduct what we call armed escorts, meaning

 3 we're there to help ensure the safety of the action.

 4 Q. You said a couple of things that trigger additional

 5 questions.  First of all, the CID agent there was the armed

 6 escort, you suspect that's why they were there?

 7 A. If there was one there, that would be the reason, that's

 8 what I would suspect yes.

 9 Q. You don't know whether one was there or not?

10 A. I don't know the details.

11 Q. We've heard Revenue Officer Powe testify about that.  Do

12 you dispute what she said?

13 A. I don't specifically recall her statement on the stand

14 about that.  If she said it, I would not dispute her statement.

15 Q. Okay.

16 With respect to this 1996 and the phrase confrontational,

17 she had asked Mr. Hovind to come in and provide some documents?

18 MS. HELDMYER:  Objection, hearsay, Your Honor.

19 THE COURT:  Overruled.

20 THE WITNESS:  I believe she had, yes, sir.

21 BY MR. BARRINGER: 

22 Q. He didn't do it, they went back and forth, she decided that

23 she couldn't get the information.  Would that be a fair

24 characterization of what she testified about?

25 A. That was my understanding, yes, sir.
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 2 agent or revenue officer -- first of all, revenue officers are

 3 in the process of doing the collection; is that right?

 4 A. Generally, yes, sir, but I believe as Ms. Powe had

 5 testified, Revenue Officer Powe, was that in cases in which

 6 there are no returns filed and substitute returns are made, she

 7 can be involved in that process in making the substitute

 8 returns, I believe is what she testified to.

 9 Q. Do you know whether she made substitute returns?

10 A. I don't recall specifically what her actions were.  I do

11 recall that there was a levy and the vehicles were seized.

12 Q. Do you know whether a notice of deficiency was issued at

13 that time?

14 A. My understanding is it was a jeopardy levy, which my

15 understanding would be that the assessment would need to be

16 made.  I don't know at what point notice, if any, was given.

17 Q. Well, we'll time jump to 2004 to what you were just

18 testifying about to Mr. Richey a few minutes ago, you testified

19 that you did a jeopardy assessment or a jeopardy assessment was

20 done -- it wasn't necessarily done by you, but a jeopardy

21 assessment was done?

22 A. That's my understanding.

23 Q. And a notice of deficiency was hand-delivered to

24 Mr. Hovind; is that a fair statement?

25 A. That's my understanding yes.
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 2 produced and generated and given to Mr. Hovind?

 3 A. And I can talk intelligently about that because I was

 4 present, and I was not in this office in 1996.

 5 Q. And -- strike that.

 6 In looking at the process, in looking at the record,

 7 because you've had an opportunity to review Mr. Hovind's record

 8 in terms of the IRS all the way back through all these years, I

 9 assume; would that be a fair statement?

10 A. Generally.

11 Q. Did you see anything dealing with the notice of deficiency

12 or the procedures after that first jeopardy assessment?

13 A. I don't know if I reviewed it.  I can't recall what I saw

14 regarding the notice of deficiency.  Because of my job, the

15 notice of deficiency really isn't an issue for me regarding the

16 criminal investigation, and so because of that, I would not

17 have picked up on that.  So even if I saw it, I couldn't tell

18 you I would recall it at this moment.

19 Q. And we've seen lots of documents -- and I'm not going to

20 drag a bunch of them out to see what came in through you -- one

21 of the documents was dealing with the injunction Mr. Hovind

22 tried to file against the IRS in 2002.  Do you recall that?

23 A. Yes, I do.

24 Q. And there was discussions, both Ms. Heldmyer and Mr. Richey

25 had you reading through the order dealing with the
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 2 A. Generally, yes, sir.

 3 Q. Do you remember on the footnote, it talked about all the

 4 exceptions?

 5 A. I remember Mr. Richey pointing those out, yes, sir.

 6 Q. One of them was dealing with jeopardy assessments that this

 7 would be a basis to be able to bring a lawsuit, even if the IRS

 8 was in the process of collection.  Do you remember that without

 9 me having to get that document out?

10 A. I remember a comment about jeopardy assessments, but as it

11 pertains to the Anti-injunction Act, I'm not well versed enough

12 to be able to talk intelligently about it.

13 Q. Fair enough.  You recall that jeopardy assessment was down

14 in the footnote at the bottom?  

15 A. Yes.

16 Q. What is the procedure that a taxpayer can follow once a

17 jeopardy assessment has been made?

18 A. Again, I'm not a revenue officer and so I can't adequately

19 answer that question, that would have been a better question

20 for Ms. Powe.

21 Q. Okay.

22 So now we'll time jump again to 2001.  There is an initial

23 criminal referral, what was that for?  What type of issue was

24 it brought to you for, what type of tax, what type of what was

25 involved?
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 2 bringing to our attention that Kent Hovind operated an

 3 organization called CSE, was selling material, had antitax

 4 material on his website, and as a result -- and was also

 5 purchasing large quantities of property that were -- did not

 6 appear to have any liens on them, appearing to have been paid

 7 for in full.

 8 Q. Okay.  Let me --

 9 A. So that's what started the -- that was the initial

10 information that you asked about.

11 Q. Let me break this down a little bit.

12 The fact that they were purchasing -- strike that.

13 The fact that Mr. Hovind was purchasing property in the

14 area was something that was brought to your attention as a

15 possible issue?

16 A. As a part of the information that they believed that lent

17 itself to -- coupled with the fact that there were no files, no

18 tax returns being filed for himself, his wife, or other

19 entities, because of that, we suspected that there was possible

20 income and the business might be operating without properly

21 following the tax laws, and for that reason, we got it.

22 Q. And again, you've raised a few points and let's see if we

23 can work through them.

24 You went to the website and took a look at that?

25 A. Yes, sir.
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 2 that correct, CSE being Creation Science Evangelism?

 3 A. Yes, sir.

 4 Q. And so you saw the creation versus evolution issues there,

 5 first of all?

 6 A. Yes, sir.

 7 Q. And you talked -- did you see any tax issues there,

 8 whatever they dealt with, did you see any tax issues there at

 9 the time?

10 A. Yes, sir.

11 Q. Okay.

12 You also had said that you did not find income tax returns

13 dealing with Mr. Hovind; is that correct?

14 A. Yes, sir.

15 Q. That's not what this case is about, we're not here about

16 income taxes, correct?

17 A. Correct.

18 Q. You also referenced to Mrs. Hovind, but the criminal

19 referral wasn't about her, was it?

20 A. No, sir.

21 Q. And we're not here about income taxes for Mrs. Hovind

22 either, are we?

23 A. No, sir.

24 Q. And with respect to the process, you were looking at that

25 time dealing with income taxes?
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 2 case was opened, after review of all the information, I opened

 3 the investigation covering possible violations of personal

 4 income tax, employment tax, as well as later obstruction,

 5 impairing, and impeding, 7212 (a), because of the possible --

 6 early on, the possible nature of the promotion of antitax

 7 materials, so that's the way the case was initiated, as I

 8 recall, on my part.

 9 Q. Okay.

10 Now, how long -- first of all, what did you do in the

11 initial referral process, what did you do as far as the

12 investigation was concerned?

13 A. Well, the initial referral process is pretty short.  I

14 mean, we have time limits on it.  We were brought a bit of this

15 information that our revenue officers or revenue agent had

16 gathered themself from public sources and part of that was

17 reviewed at that time and that was part of the process.  We

18 reviewed that information that they had, and then we continued

19 to do our own research primarily through public records.  And

20 after a brief and cursory examination, we agreed that it

21 warranted acceptance and warranted further looking into.

22 Q. Now, Mr. Richey was just talking to you a few minutes ago

23 dealing with the FOIA request and how thick those were, dealing

24 all the back to 1995 to 2001, dealing with some of those

25 attachments.  Do you remember that?
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 2 Q. Up to 2001, and that's roughly the same time -- actually

 3 the 2001 tax filing would be in 2002; would it not?

 4 A. Actually, sir, I believe that the FOIA requests started in

 5 2000 -- it started early in 2000 and went to 2006.  So the FOIA

 6 request that we were speaking of, I don't believe those were

 7 the correct dates.

 8 Q. Let me see if I can be more clearer.  

 9 While the time frame they were submitted was that period,

10 the information requested may have been a different time

11 period?

12 A. Yes, sir.

13 Q. And it may have been 1995 to 2001 time period?

14 A. Yes, sir.

15 Q. And with respect to that -- strike that.

16 In dealing with Mr. Hovind, what was -- what were the RA's

17 meaning the revenue agents, or the RO's, meaning the revenue

18 officers, what were they doing in terms of attempting to do

19 substitute returns, attempting to do some sort of audits,

20 throughout the process from 1996 through 2001, with respect to

21 Mr. Hovind?

22 A. I recall that one revenue agent in particular had sent out

23 summonses.  Those summonses, again, were attempted, petition to

24 quash were filed.  Summons enforcement went on, the third-party

25 records were obtained, but again, the process got bogged down
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 2 attempting to quash.

 3 Q. Okay.

 4 A. So early on -- excuse me, the revenue agent had attempted

 5 to collect records, is my understanding that Mary Johnson who

 6 sent a letter to Mr. Hovind.

 7 Q. Okay.

 8 A. So that's what they were doing during that early period.

 9 Q. Okay.

10 Revenue agents sending out summonses asking for him to

11 produce material?

12 A. I believe a lot of these went to third parties, but he was

13 sent notice that they were third-party record keepers, he was

14 sent notices of these summonses.

15 Q. Again, I'm not going to pull up all the summonses we looked

16 at previously, some of which are attached in some of the

17 OBS-records.

18 A. Yes, sir.

19 Q. They say in the summonses that a person can challenge a

20 summons by filing a petition to quash?

21 A. Yes, sir.

22 Q. And you remember Mr. Richey going through and asking you

23 specifically as to the eight or ten points which ones apply and

24 which once don't apply to Mr. Hovind?  Do you remember those

25 questions? 
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 2 Q. Again, I'm not going to drag this process out by making you

 3 do that again, but there is a process of quashing summonses

 4 that is legitimate.  And as you said in your testimony, you

 5 don't know whether Mr. Hovind was doing it legitimately or not?

 6 A. That's not accurate.

 7 Q. Okay.

 8 First of all, there is a legitimate way to quash a summons?

 9 A. Yes, sir.

10 Q. And that's within the process of the law?

11 A. I believe so, yes, sir.

12 Q. That's actually part of the information that's attached to

13 the summonses?

14 A. Yes, sir.

15 Q. And you've said that Mr. Hovind filed a petition to quash?

16 A. Yes, he did.

17 Q. On those records in that time period that we're talking

18 about?

19 A. My understanding is yes, and as well as the current records

20 that I requested.

21 Q. And we'll go there in a little bit.  This is sometime

22 between 1996 and 2001?

23 A. Yes, sir, that's my understanding.

24 Q. And there was one -- was it just one process, one time

25 period of asking for records and that was it, for that period
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 2 A. I don't know, sir.

 3 Q. And again, you've had an opportunity to look at the record,

 4 do you not recall anything else in there?

 5 A. I don't know how complete the record is I reviewed.  I

 6 don't recall.  I recall, specifically, a set of multiple

 7 summonses which were all attempted to be quashed, and

 8 ultimately, the judge upheld the summons.

 9 Q. Okay.  And those were the ones by Mary Johnson, you said?

10 A. That's my understanding, yes, sir.

11 Q. And now, back to 1996 for a minute, jeopardy assessment is

12 done, levy's issued, liens filed, there is a lien filed by the

13 IRS on the property at 29 Cummings?

14 A. In 1996?

15 Q. Yes.

16 A. I don't know of a lien in 1996, I don't recall one.

17 Q. When the jeopardy assessment was done, was it just to get

18 the vehicles and nothing else?

19 A. My understanding from Revenue Officer Powe's testimony and

20 my review of documents, is that the vehicles would have mostly

21 satisfied the assessment at that point.

22 Q. Okay.  As a result of the jeopardy assessment and the cars

23 being taken, at some point a payment was made to get the cars

24 back?

25 A. Yes, sir.
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 2 spirited away or hidden away from the IRS?

 3 A. I don't understand your question.

 4 Q. 1996 comes, cars are taken, cars come back.  What happened

 5 from 1996 to 1997 that indicated that Mr. Hovind was, then,

 6 liquidating assets or doing something?

 7 A. Well, my understanding is that those were two separate time

 8 frames of investigation, because Mary Johnson, Revenue Agent

 9 Mary Johnson, was not doing that same time frame.  When Revenue

10 Officer Powe got it, she was assigned a case, however they

11 assigned the cases, for a certain period of time.  And then

12 there was follow-up action from our examination division, which

13 they started over for the new years to determine what was going

14 on.  That's my understanding.  Now, I don't know much more of

15 the detail, though.

16 Q. Okay.

17 Now, do you remember Mr. Beard, the attorney, justice

18 department attorney for the IRS and the bankruptcy court

19 testifying?

20 A. Yes, sir.

21 Q. Do you remember what he referenced the summons dealt with?

22 A. No, sir, I don't.

23 Q. Back in 2001 when it was an initial referral, were you,

24 then, going through the garbage at that point in time?

25 A. 2001, I don't recall that I did then.
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 2 So was all the information gathered by the RA's and RO's,

 3 meaning revenue agents and revenue officers, plus information

 4 that you were able to obtain from court records, recording

 5 records, things like that, that then caused it to be elevated

 6 to a primary investigation?

 7 A. Well, earlier than that, it was elevated to -- it started

 8 out, a primary is the first stage investigation, once we accept

 9 it.  It was later, because of everything we gathered, we did

10 elevate it to what we call a "subject investigation."

11 Q. And who was the subject in that subject investigation?

12 A. Kent Hovind.

13 Q. Okay.  And again, was it directed towards income taxes

14 or -- strike that.  

15 You already testified what it was about covering several

16 issues here.

17 The first time that you met Mr. Hovind was when?

18 A. When he came to my office, after I attempted to serve the

19 summons and actually dropped off summonses at 29 Cummings.

20 Q. Okay.

21 Now, you didn't see him that day when you were there that

22 day when you brought the summonses in?

23 A. My understanding, I believe, as I recall, the person I now

24 know to be Kent Hovind, I believe that was the same person I

25 saw walk into the house as Mr. Adkins came out to sort of
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 2 point, I didn't know who it was, and I later -- when I actually

 3 met Mr. Hovind, it was at my office some time after that.

 4 Q. You didn't have any photographs of him to recognize who he

 5 was before that?

 6 A. Again, I had seen some photographs on his website and

 7 that's why at the time I wasn't sure exactly who that was.  I

 8 believed it to be Mr. Hovind and from my later conversation

 9 with Mr. Adkins, he -- again, that's one of the reasons I have

10 my basis of knowledge is also from his later information to me.

11 Q. Okay.

12 And dealing with Mr. Adkins, do you know when he

13 was providing service, was working, whatever, at CSE?

14 A. Yes, sir.

15 Q. When was that from?

16 A. From approximately August or September 2001 through about

17 August of 2002.

18 Q. Okay.

19 And along those same lines, do you know when Richard

20 Mooneyhan was doing anything with CSE?

21 A. Specific dates, I don't know.  I know that there is

22 allegedly a time period that he was involved.  My information

23 that I've gathered, I have no concrete information as to when

24 he was truly involved with the organization.

25 Q. Okay.  And that's Faith Baptist Ministry, we've heard that
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 2 Baptist Ministry; is that correct?

 3 A. Or Faith Baptist Fellowship.

 4 Q. Faith Baptist Fellowship, that he was behind that?

 5 A. That's what I think the general purported story is.  Again,

 6 I don't agree with that as far as the connotation of that and

 7 CSE, but, yes, that's what I believe Kent Hovind puts forth.

 8 Q. So we have Mooneyhan and we have Adkins there, maybe at the

 9 same time, maybe at different times, you're not sure?

10 A. No, sir.  I don't believe that Mr. Mooneyhan was ever

11 really at CSE.  Mr. Adkins was and worked there full-time for

12 that period that I described.  According to the information

13 that I have from more than just my own personal witnessing and

14 recollection, involved the fact that Mr. Mooneyhan was never

15 truly involved with CSE, and CSE was never truly part of a

16 Faith Baptist Fellowship Church that he ran.

17 Q. You testified earlier that you didn't believe Faith Baptist

18 Fellowship was really a church, I think, on cross with Mr.

19 Richey?

20 A. Yes, sir.  I testified that I could not locate any

21 information, and based upon my conversation with other people

22 that had employed Mr. Mooneyhan, I didn't believe it to be a

23 true organization.

24 Q. Okay.  With respect to -- strike that.

25 You said that you thought there was a time frame when it
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 2 somehow connected with CSE?

 3 A. I know that Kent Hovind has put forth, starting around the

 4 time he had the battle with the county over building permits,

 5 that he was -- that the organization changed to become a part

 6 of a church located in central Florida, and I know that that's

 7 my understanding of the claims.

 8 Q. Okay.  And that church in central Florida was Faith Baptist

 9 Fellowship, whether it existed or not?

10 A. Correct.

11 Q. At some point in time that, whether there is any

12 association there or not, whatever was there ended; is that a

13 fair statement with Faith Baptist Fellowship?

14 A. There was a point in time, I would characterize that

15 changed to become reorganized underneath or with the assistance

16 of Glen Stoll. 

17 Q. We switched from central Florida to the State of

18 Washington?

19 A. Yes, sir.

20 Q. And Remedies of Law is what you're referring to with

21 respect to Mr. Stoll?

22 A. Yes.

23 Q. Do you have a general time frame of when that occurred?

24 A. The -- as I recall, the documents that we obtained

25 indicated, I think, August of 2003.  Between August of 2003 and



Schneider - Cross/Richey    227

 1 somewhere around that time frame is when I believe that these 4 : 3 2 P M

 2 alleged trusts, these corporations sole and the trusts

 3 underneath them were created by Glen Stoll.

 4 I may have to actually drag a document out.

 5 Do you remember the affidavit or the letters that

 6 Mr. Hovind wrote to the grand jury?

 7 A. Yes, sir.

 8 Q. OBS-44, 45, and 47, if I recall correctly?

 9 A. Yes, sir.

10 Q. Do you recall in there whether it said a specific date with

11 respect to when Mr. Hovind -- and this is Mr. Hovind's letter

12 to the grand jury, we're not -- as the Court has said, we're

13 not taking it as true -- do you remember it saying in there

14 that at the time of that letter, which was in 2005, I believe?

15 A. Yes, sir.

16 Q. That Mr. Stoll had been already working with them for three

17 years?

18 A. That sounds accurate as to the claim in the letter, yes,

19 sir.

20 Q. And three years from 2005 would put us in 2002?

21 A. Yes, sir, I think he even referenced that date in the

22 letter.

23 Q. Do you dispute that or you just don't know?

24 A. I'm saying he referenced the date.  I believed he

25 referenced the date specifically in the letter as well as his
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 2 Q. Stepping back from that and looking at any evidence that

 3 you have found, is it a fair statement that Mr. Stoll began

 4 doing work for Mr. Hovind in 2002 as opposed to 2003?

 5 A. You know, there might have been some consultation at that

 6 time.  I can't speak directly to it, based upon my knowledge

 7 sitting right here without reference.

 8 Q. Okay.

 9 Now, you had said that it struck you that Faith Baptist

10 Fellowship was a facade, something that really wasn't real and

11 it wasn't Mr. Hovind instead; is that right?

12 A. My investigation, I could not find a Faith Baptist

13 Fellowship.  And despite the fact even if it did exist, I felt

14 that Mr. Hovind's portrayal of CSE as a part of it, was a

15 complete sham, yes, sir.

16 Q. Okay.

17 MS. HELDMYER:  Excuse me a moment, Your Honor.  May I

18 get permission for Special Agent Evans to step out and retrieve

19 some documents for me?

20 THE COURT:  Yes, ma'am.

21 MS. HELDMYER:  I'm sorry, Mr. Barringer.

22 MR. BARRINGER:  Should I continue, Your Honor?

23 THE COURT:  Yes, you may continue.  Thank you.

24 BY MR. BARRINGER: 

25 Q. You issued out four summonses directed to -- three to
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 1 Mr. Hovind or other entities that you said were him? 4 : 3 5 P M

 2 A. Yes, sir.

 3 Q. And one to Eric Hovind?

 4 A. Yes, sir.

 5 Q. And again, I'm not going to bring the exhibits out, but the

 6 three were CSE Transportation, if I recall correctly?

 7 A. Yes, sir.

 8 Q. And CSE Ministries, or something like that, and one to

 9 Faith Baptist Fellowship?

10 A. Yes.

11 Q. All directed to 29 Cummings?

12 A. Yes.

13 Q. Is that a fair accurate reflection of what we saw?

14 A. Yes.

15 Q. So in fact, what you were really saying is, you're asking

16 Mr. Hovind, through these entities, to produce records about

17 himself?

18 A. In a way, and just to briefly explain, I felt it was

19 necessary to cover all my bases.  Despite the fact that what I

20 might have an assumption based upon public records, I felt that

21 while I couldn't compel him to provide personal information, I

22 could certainly, if these were separate entities, compel the

23 production of those documents, so that's why I titled them and

24 because, like I said, just to cover all my bases, I put all the

25 different names on there just to make sure in hopes that he
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 2 Q. Okay.  Just to be accurate, however, you didn't believe

 3 that any of those entities were really anything other than him

 4 doing business as; isn't that right?

 5 A. Correct.

 6 Q. And as we've looked at records since that time, Mr. Hovind,

 7 then, filed petition to quash those summonses?

 8 A. Yes, sir.

 9 Q. And simultaneously, you also issued summonses to the banks

10 where he had banking accounts or where the banking accounts

11 existed for CSE; is that correct?

12 A. Or where we suspected him of having a banking relationship.

13 Again, our banking information is limited.  Some of those

14 turned out to be incorrect.

15 Q. Had you been looking through the garbage, had you been

16 trying to find any information that way, before the summonses?

17 A. Before the summonses, yes, sir, I believe -- it was one of

18 a couple of ways.  I can't really recall specifically if it was

19 garbage or not, but I had been able to identify a few suspected

20 financial institutions that he may have had a relationship

21 with.  I can't recall specifically how it might have been

22 through the garbage, but I had limited information, but based

23 upon that, I issued those summonses to the bank.

24 Q. Okay.  I'm going to, we've talked about the garbage and

25 I've got a couple of questions along that.
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 2 yesterday on cross-examination, with respect to where you found

 3 the garbage or when you picked it up, what was --

 4 A. Are you talking about curtilage?

 5 Q. What does that mean?  What is that?

 6 A. You know, I don't have a specific definition of it.

 7 Generally, we consider that if the garbage is put out on

 8 right-of-way for disposal, it's abandoned, and that's an area

 9 that we can pick it up from.

10 Q. How do you spell that?

11 A. C-U-R-T-I-L-A-G-E, I believe.

12 Q. So if it's on right-of-way, you can take it?

13 A. Yes, sir.

14 Q. And the garbage that you took was on right-of-way?

15 A. It was either on right-of-way or it had been picked up by

16 the garbage company.

17 Q. And with respect to picking it up by the garbage man, did

18 you have, in advance of the pickup by the garbage delivery

19 service or garbage pickup service, did you in advance of that

20 tell them you wanted the Hovind trash separated?

21 A. Yes, sir.

22 Q. You had referenced you didn't want it commingled, I think

23 you said yesterday?

24 A. Yes, sir.

25 Q. Did you tell them to take it to a specific place where you
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 2 A. Yes, as a matter of fact, typically, what happens on their

 3 normal garbage pickup day, I notify the trash collector and I

 4 observed them pick it up and follow the truck and then took it

 5 from them.

 6 Q. Okay.  And when they picked it up, then, they were taking

 7 from, as we talked about, off right-of-way, as opposed to on

 8 the property?

 9 A. It was their normal pickup.  I believe most of the time it

10 was set out, but I can't speak to -- my recollection of each

11 and every instance isn't clear on that.  The garbage men were

12 doing what they normally do to pick up their trash.

13 Q. Okay.

14 And as we said, Mr. Hovind gets the summonses, he had

15 gotten summonses back in 1996, he filed a motion to quash those

16 or petition to quash those.  He filed a petition to quash the

17 ones that you had given him?

18 A. Yes, sir.

19 Q. The court struck down his complaint as not stating a cause

20 of action or not doing something; is that right?

21 A. They denied his petition to quash, yes.

22 Q. But this was not like what occurred the first time with

23 Revenue Officer Powe, the summons with her -- I think that's

24 right -- was a civil action; is that right?

25 A. I don't know, sir.
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 2 testified on my cross, that no criminal actions existed before

 3 yours in 2001; is that right?

 4 A. Well, sir, oh, I'm sorry.  I misunderstood your question.

 5 When you said the petition to quash was a civil action, I was

 6 viewing all the petitions that he filed as civil actions, he

 7 filed them in court as civil actions.  But during that, Revenue

 8 Officer Powe, yes, was conducting a civil -- a civil

 9 investigation, a civil examination, and her actions were civil

10 in nature and the petition to quash were related to those

11 summonses issued in those actions, yes.

12 Q. Okay.  And thank you for the clarification.  It was my

13 misuse of language, examination or investigation, as opposed to

14 action, would be a more clear term; would it not?

15 A. In my parlance, I would understand it a little better.

16 Q. With respect to yours, however, it was a criminal

17 investigation that the summonses were issued through; is that

18 right?

19 A. Yes, sir.

20 Q. And he had filed a petition to quash those?

21 A. Yes, sir.

22 Q. It wasn't granted.  And as you said, you took it that the

23 court was ordering him to respond?

24 A. Yes, sir.

25 Q. He didn't do that either, though?



Schneider - Cross/Richey    234

 1 A. Correct. 4 : 4 2 P M

 2 Q. From that point, 2002 on, you're still in your criminal

 3 investigation?

 4 A. Yes, sir.

 5 Q. You said that you were slowed down or couldn't do things

 6 because of the petition to quash, if I remember correctly?

 7 A. Yes, sir.

 8 Q. And then you went over to Iraq for awhile?

 9 A. Yes, sir.

10 Q. And you're back sometime in 2003, sometime towards the end

11 of 2003, I believe?

12 A. Yes, sir.

13 Q. What were you doing from that point from the end of 2003 to

14 the end of April 14th, 2004?

15 A. Primarily, preparing, since I felt at that point, there was

16 going to be no compliance with obtaining records in any way

17 that would be timely, and because of the other actions that

18 were taken so far to lead me to believe the least intrusive

19 means of getting the records were a search warrant.  That's how

20 long it took us to come up with a probable cause, write the

21 affidavit, and seek our multiple levels of approval in order to

22 execute a search warrant.

23 Q. Some four or five months it took you?

24 A. Yes, sir.

25 Q. Now, again, you phrase it "least intrusive means."  Is that
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 2 A. Yes, sir.

 3 Q. With respect to the process -- strike that.

 4 There was no civil activity going on at that time?

 5 A. No, sir, not that I know of.

 6 Q. And I think it was in your testimony from cross yesterday

 7 that some civil activity perhaps could, if allowed, but none

 8 had been authorized; is that a fair representation as well?

 9 A. Yes, sir, it's not supposed to occur on the years that we

10 have and shouldn't occur on any other years as well.

11 Q. And what years did you specifically have for purposes of

12 this criminal investigation?

13 A. It began in 2001 or 2000, it began for the years 1997

14 through 2001, I believe.  And then as time went by, we changed

15 that and we released the criminal years.  We stopped

16 investigating as part of the actual potential charges.  We

17 released '97 and '98, I believe, and then we picked up the more

18 recent years.

19 Q. And that, then, brings us to the day of the search warrant,

20 April 14th, 2004; is that the right date?

21 A. Yes, sir.

22 Q. And again, without a lot of reference to exhibits, you did,

23 however, testify there was some 16 CID agents there?

24 A. Approximately, yes, sir.

25 Q. Were there any RO's, meaning revenue officer, or RA's,
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 2 A. No, sir.

 3 Q. Okay.  And you had said there was four, five, six county

 4 sheriff's deputies there as well?

 5 A. Yes, I would say approximately six.

 6 Q. Now, did you bring the ATF agent along with you at that

 7 time?

 8 A. No, sir.

 9 Q. He's located locally and can be called and brought in

10 fairly quickly?

11 A. Yes, sir.

12 Q. You had said that you had a belief that there would be guns

13 there because you had done a background check of Mr. Hovind, or

14 perhaps Mr. and Mrs. Hovind, to find out if they owned any

15 weapons?

16 A. Well, we had other information about possible -- quite a

17 few weapons being there, other than a background check of

18 licenses or anything, yes, sir.

19 Q. Did you check background records or licenses?

20 A. We knew that he had possessed a concealed weapons permit,

21 yes, sir.

22 Q. He's allowed to carry a concealed weapon, is what you're

23 saying?

24 A. He had a concealed weapons permit at the time.

25 Q. And you knew that before you went there that day?
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 2 Q. You said that you had other information, as well, with

 3 respect to weapons being there.  What other information are you

 4 talking about?

 5 A. We had information from Maury Adkins that he had purchased

 6 or obtained from an ex-military member, what was described to

 7 us as a possibly -- as an assault rifle, and then we had heard

 8 from -- he had supposedly been privy to information that there

 9 may have been test firing of fully automatic weapons up in

10 Arkansas that Mr. Hovind was a part of.  So for this reason,

11 this was information we had leading up to the search warrant.

12 Q. Okay.  Now, you brought up several points.

13 First of all, Mr. Adkins was cooperating with you in this

14 criminal information, and you're referring to 2004?

15 A. Yes, sir.

16 Q. How far back had he been cooperating with you?

17 A. He contacted us, he contacted us first, and that was back

18 in shortly within three months or so after the summonses were

19 served, within a couple of two or three months, 2002 summons.

20 Q. 2002, the summonses were in July?

21 A. July.

22 Q. Three months later, some time in October?

23 A. Somewhere in that time frame, end of the summer, 2002,

24 somewhere around August, September, October.

25 Q. He contacts you, is what you're saying?
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 2 Q. Okay.

 3 And he told you that he had seen weapons there as well?

 4 A. Yes, sir.

 5 Q. Now, you have made references to the SKS?

 6 A. Yes.

 7 Q. And I believe the phrase you used was a sub-machine gun?

 8 A. Well, if I used that term, that was inaccurate.  There was

 9 a TEC-9, what I believed to be a TEC-9, which is a

10 semiautomatic pistol.  I think I might have referred to the

11 assault rifle as a semiautomatic weapon, because that's what it

12 turned out to be.

13 Q. Meaning?

14 A. But a sub-machine gun shoots a non-rifle caliber and so

15 that was not a sub-machine gun.

16 Q. The SKS shoots a rifle caliber?

17 A. Yes, sir.

18 Q. Pull the trigger, it fires once, and you have to pull the

19 trigger again to make it fire again.  It's called a

20 semi-automatic rifle?

21 A. That is what it ultimately turned out to be, though the

22 first concern was that the functions check that was done on it,

23 once we located what might have been an assault rifle, it was

24 functioning as a fully automatic weapon, so an ATF weapons

25 expert had to come out to determine if it had been altered.
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 2 A. No.  It appeared to have been malfunctioning as fully

 3 automatic. 

 4 Q. Not Mr. Hovind's fault?

 5 A. Which is why it wasn't seized and -- absolutely.

 6 Q. The rest of the guns -- and I remember the pictures -- you

 7 found a pistol in Mr. Hovind's desk?

 8 A. Yes, sir.

 9 Q. You found a .22 rifle?

10 A. It appeared to be a .22 rifle, yes, sir.

11 Q. You found a shotgun?

12 A. Yes, sir.

13 Q. There was another rifle, it might have been a hunting

14 rifle?

15 A. Yes, sir.

16 Q. A larger caliber, I suspect, than a .22?

17 A. Yes, sir.

18 Q. The SKS?

19 A. Yes, sir.

20 Q. That's the one from the pictures that we've looked at a

21 couple of times, has what looked like a banana clip to it? 

22 A. Yes, sir.

23 Q. Which is a standard thing that you can buy with an SKS?

24 A. I don't know if it's standard any more.  I think that clip

25 is now outlawed, but prior to the ban, I believe it was.
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 2 A. Yes.

 3 Q. Those changes affected what you buy and what you can't buy

 4 and what's effectively grandfathered in?

 5 A. Yes.

 6 Q. And then we have that pistol that you call the Mack-9

 7 pistol?

 8 A. TEC-9, that's what I believed it to be, but I'm not a

 9 weapons expert.

10 Q. It was a semiautomatic as well?

11 A. Yes, sir.

12 Q. So nothing was a machine gun there?

13 A. No, sir.

14 Q. Nothing was illegal?

15 A. No, sir.

16 Q. So the representations from Mr. Adkins were not completely

17 accurate, then?

18 A. Well, the representations from Mr. Adkins, as I viewed,

19 were very accurate.  The weapons were there.  He never said a

20 fully automatic weapon was there.  He said a military-style

21 rifle was there and we did find an SKS.  He said that he had

22 heard that Mr. Hovind had been firing fully automatic weapons

23 in Arkansas, that was neither proven or disproven by our search

24 warrant, but everything else was very accurate as to what we

25 found.
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 2 Arkansas?

 3 A. Oh, no, sir.

 4 Q. Do you know whether there are any states in the country

 5 where you can fire fully automatic rifles?

 6 A. Sir, if it's a licensed weapon and it's licensed and you

 7 have a right to have a full automatic weapon, I'm sure there

 8 are lots of firing ranges all around the United States that you

 9 can fire a legal, fully automatic weapons.

10 Q. Okay.

11 You're there at 7:30 on April 14th, 2004?

12 A. Yes, sir.

13 Q. The intention was to be there before the employees got

14 there?

15 A. Yes, sir.

16 Q. Mr. Richey talked to you about the idea of minimizing any

17 risk to anybody; is that correct?

18 A. Generally, yes, sir.

19 Q. Okay.  Nevertheless, when people showed up for work, and

20 you said a lot of them showed up at 8:00, more perhaps showed

21 up than you were expecting?

22 A. Yes, sir.

23 Q. You brought them all in anyway?

24 A. Yes, sir.

25 Q. ID'd them, asked whether they worked there, asked them some
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 2 wanted to?

 3 A. We actually asked them to leave the premises.  There were a

 4 couple, I think, that lived on the premises or lived in a

 5 trailer right there, and if they wanted to leave, we said fine.

 6 If they wanted to stay, we just tried to maintain control as

 7 best we could.  There were a couple of exceptions.  For the

 8 most part, if they weren't residents, we asked them to leave

 9 until we were done with our search.

10 Q. Did most of them leave?

11 A. Yes, the vast majority.

12 Q. What was the purpose of bringing them in in the first

13 place?

14 A. The primary purpose was to identify the workers.

15 Q. Your records that you would have taken that day couldn't

16 have accomplished that?

17 A. I don't know.  And from based upon the final review, there

18 were records that we couldn't find, so I didn't know what we

19 were going to find there.

20 Q. We have looked at -- and again, I'm not going to drag out

21 exhibits -- but we've looked at where it lists out full-time

22 and part-time employees?

23 A. We, ultimately, did find records that identified people,

24 but again, we had little or no identifying information for

25 these individuals other than a name.
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 2 the search warrants to Mr. Hovind, I believe?

 3 A. As I recall, yes, sir.

 4 Q. Is it possible that you laid it down and didn't give it

 5 directly to him?

 6 A. You know, sir, I don't recall specifically handing it to

 7 him, but I know that we discussed it, and he asked about it

 8 when we first got there.  And as I recall, I believe that I

 9 handed it to him right then and told him I wasn't going to

10 discuss the issue, he could read the warrant.

11 Q. Now, you had said from cross-examination from Mr. Richey if

12 I recall, that Mr. Hovind went and did two things that day, two

13 categories of things, taking money out of the bank, cashing

14 checks, he did that; is that correct?

15 A. Yes, sir.

16 Q. Do you recall testifying about that?

17 A. Yes, sir.

18 Q. And the second thing you said he did was he came to this

19 building to get a copy of the search warrant?

20 A. Yes, sir.  Well, no, sir, let me correct, a copy of the

21 affidavit, not a copy of the search warrant, a copy of the

22 affidavit because he was not happy that the affidavit was not

23 attached to the warrant.

24 Q. Okay.  You didn't have it with you, or if you did, you

25 didn't give it to him?
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 2 attachments are sufficient on their face to explain what

 3 violations are being leveled and what items to be seized and

 4 what places to be searched.

 5 Q. Okay.

 6 Now back to the search warrant and at the property, we've

 7 seen pictures.

 8 MR. BARRINGER:  If you don't mind, Your Honor.  I'll

 9 put on the screen, OBS-122J, which, of course, has been

10 admitted.  

11 BY MR. BARRINGER: 

12 Q. And this is the main house for the Hovinds'; is that right?

13 A. Yes, sir.

14 Q. And that is right there is where the house is at?

15 A. Yes, sir.

16 Q. Okay.  Off to the right is the beginning of the Dinosaur

17 Adventure Land property?

18 A. Off to the right of the picture, where you can't see, yes,

19 sir.

20 Q. Off to the right going in this direction there?

21 A. Yes, sir.

22 Q. And everything is all connected together; is that

23 correct -- well, let me strike that.

24 I mean, from the house, you can go into the bookstore,

25 without stepping outside?  
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 2 way.  You can go into what's called the gazebo; is that right?

 3 A. Yes, it seems to be a connected room to the back of the

 4 house.

 5 Q. Okay.  The gazebo, is that where the interviews were

 6 occurring?

 7 A. I don't believe that's where the interviews were occurring,

 8 but that's where the staff normally has their staff meetings

 9 and that's where everybody was brought as a central location

10 prior to us identifying them, attempting to ask questions, and

11 releasing them.

12 Q. And that's where that devotional time occurred?

13 A. Yes, sir.

14 Q. From that room, the gazebo, you can go directly into what's

15 called the bookstore now, that might have been like the weight

16 room then?

17 A. Well, actually, to my knowledge -- I guess since the other

18 thing is closed, it might be a bookstore now.  At that time, it

19 was a glassed in weight room that you -- that there was another

20 door.  So in other words, it was almost like a breezeway that

21 had been glassed in somehow, and from there, you could go into,

22 at the time, which was their offices.

23 Q. Okay.

24 Going on, heading on farther in terms of this direction on

25 the property, you can go from the weight room, or whatever it
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 2 A. Yes.

 3 Q. Okay.  And that's, effectively, a separate building, but

 4 it's still all connected?

 5 A. Yes.

 6 Q. Where was it that you were doing the interviews?

 7 A. A variety of places, all over.  There was a picnic table in

 8 the back that one agent was interviewing somebody at.  There

 9 was some seats in the front driveway area that some interviews

10 were conducted at.  There was another office area where some

11 other interviews were conducted at in an attempt to get

12 everybody identified and attempted to talk to them.

13 It was done wherever we could get a spare space and an

14 agent could pull somebody off to the side and talk to them for

15 a minute.

16 Q. Where was it that you interviewed Mrs. Hovind?

17 A. In the -- there is two different offices in that executive

18 office, and there is one where they do the radio broadcast, and

19 it was right there near the front window that's facing out

20 towards the drive.  So actually, if you look at this picture, I

21 believe, right behind that window, this appears to where it

22 would be located.

23 THE COURT:  Mr. Barringer, let me ask counsel to

24 approach before you get into this next line of questioning.

25 (At the bench:
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 1 THE COURT:  I'm sorry.  I know you're not going to 4 : 5 9 P M

 2 finish in the next 30 minutes, but we had a request from some

 3 of the jurors during the break if we could break a little early

 4 because of Halloween because they have young children.  Do you

 5 have any objection to stopping now and starting in the morning?

 6 MR. BARRINGER:  No, that's fine.

 7 THE COURT:  Okay.

 8 (Bench conference concluded.)

 9 THE COURT:  All right.  Ladies and gentlemen, the

10 attorneys agree that you should be home with your children on

11 Thanksgiving -- excuse me, Halloween.  Excuse me, I'm thinking

12 about food on Halloween.  So I'm going to let you go ahead and

13 go tonight.  I know some of you have a pretty far distance to

14 travel, you'll make it for the ghost and goblins, I hope you

15 do.

16 Please remember the instructions that I give you every

17 time you leave the courtroom.  Don't discuss the case amongst

18 yourselves, nor with anyone else this evening, and also,

19 please, avoid any news reports of the trial, should there be

20 any, literature or anything of that nature, avoid it.  Also, do

21 not conduct any research or inquiry on your own of the matters

22 you've heard discussed here during the trial.  And very

23 importantly, please, don't form any opinion about the merits of

24 the case until you've heard all of the evidence and arguments

25 of counsel, until you've received your instructions on the law.  
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 2 safely and have a good evening.  Enjoy the children in your

 3 neighborhood and we'll see you tomorrow morning at 8:30.

 4 (Jury out.)

 5 THE COURT:  You may step down.

 6 All right.  Anything before we recess?

 7 Ms. Heldmyer, from the government?

 8 MS. HELDMYER:  No, Your Honor.  Just a reminder that

 9 our next witness is Jennifer Johnson and you may want to make

10 inquiry of the jury.

11 THE COURT:  I did and I do have a note.  I'll do it

12 first thing in the morning.

13 MS. HELDMYER:  I was a little more optimistic, but

14 I've sent her home to go trick or treating as well.

15 THE COURT:  All right.  I do have that note.  If, by

16 chance I forget, which is certainly possible, please remind me,

17 thank you.

18 Anything from you, Mr. Richey, that we need to discuss

19 before tomorrow morning?

20 MR. RICHEY:  No, Your Honor.

21 THE COURT:  Mr. Barringer?

22 MR. BARRINGER:  No, Your Honor.

23 THE COURT:  And Mr. Richey, I know I was a little hard

24 on you today about the exhibits, but I know you know me well

25 enough by now to know that, first and foremost, my concern is
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 2 doing.  It started yesterday afternoon and I let it go hoping

 3 that you would gather the exhibits and it just got worse today.

 4 MR. RICHEY:  I apologize, Your Honor, but I had -- and

 5 as you probably can't see, but there were already three binders

 6 up here, so there wasn't enough room here.  Anyway --

 7 THE COURT:  Well, in the future, and you're certainly

 8 welcome back for other trials in this courtroom, but in the

 9 future, please, do try to, whether you need to stay later at

10 the end of the day or come in earlier in the morning or during

11 the recess gather those exhibits that you need, and you can ask

12 permission and keep them there close by, and Ms. Simms will

13 watch closely to make sure you don't commingle the exhibits

14 with your documents, but anyways.

15 MR. RICHEY:  That's okay.  I understand.

16 THE COURT:  We really did waste time doing that today.

17 All right.  Then I will see you all tomorrow morning

18 at 8:00.  Have a good evening.

19 (Proceedings concluded at 5:03 P.M.)

20                 --------------------      

21 I certify that the foregoing is a correct transcript from the 
record of proceedings in the above-entitled matter.  Any 

22 redaction of personal data identifiers pursuant to the Judicial 
Conference Policy on Privacy are noted within the transcript. 

23
    S/ Gwen B. Kesinger                       11-29-07 

24     _____________________________            ________________ 
Gwen B. Kesinger, RPR, FCRR              Date

25 Official Court Reporter
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 1 (Court in session.)  7 : 5 5 A M

 2 (Defendants present.) 

 3 THE COURT:  Good morning.

 4 MS. HELDMYER:  Good morning.

 5 MR. BARRINGER:  Good morning.

 6 MR. RICHEY:  Good morning.

 7 THE COURT:  All right.  I have on the bench what I

 8 believe has been proposed by Mr. Richey on behalf of

 9 Mr. Hovind, and that is a special verdict form.  Is that

10 correct, Mr. Richey?  I haven't had a chance to look at it.  I

11 just see it.

12 MR. RICHEY:  Your Honor, it's substantially the same

13 one that we proposed earlier.  It's just on page 12, and it

14 included the different prongs under 7212, under Count 58.

15 THE COURT:  All right.  Thank you.

16 Ms. Heldmyer, do you wish to be heard any further on

17 that issue?

18 MS. HELDMYER:  On the issue of the special verdict

19 form?  I do, Your Honor.  I haven't had a chance to look at the

20 one that's been proposed, but I have done some research and I

21 probably have that up here with me somewhere.  Yes, Your Honor,

22 I do.  We are going to be -- as I said, I haven't read it yet,

23 so I'll couch my comments in terms of, there may be no problem

24 with that.  But, generally speaking, I do not believe a special

25 verdict form is appropriate in this case.  I believe that this
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 1 case, that Count 58, the jury can be dependent upon to follow 8 : 0 2 A M

 2 the jury -- the Court's instructions with regard to finding a

 3 specific act by which they can convict.

 4 The problem that we have in this particular case, Your

 5 Honor, is that not all of the obstructive acts, the impairing

 6 and impeding acts, are listed in the indictment.  So to fashion

 7 a special verdict form to ask the jury to find one particular

 8 obstructive act that they all agree upon and listed for the

 9 Court, it would be a very difficult thing to do.  The

10 indictment says that he committed obstructive acts, including

11 those listed in the indictment.  That is not an all inclusive

12 list.  So what if they decide that the obstructive act that

13 they find, that they agree upon, is an obstructive act that is

14 not listed in the indictment, and I'm assuming it's not listed

15 in Mr. Richey proposed verdict form.  So I think that's an

16 issue as to counted 58.  What obstructive acts do you put in

17 the laundry list of things that they can find unanimously.  So

18 I think that's an issue.  I do not believe under the case

19 law -- let me make sure I've pulled the right case law, here.

20 Your Honor, the citation that I'm going to be relying

21 upon is the Supreme Court case of Griffin versus United States,

22 which is found at 502 U.S. 46.  It's a 1991 case.  It is a

23 multi-object conspiracy case, which I believe is analogous to

24 the situation here, and it holds that a general a general

25 guilty verdict and a multi-object conspiracy is adequate for
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 1 the jury to find a defendant guilty in a multi-object 8 : 0 4 A M

 2 conspiracy, and I think it's analogous to the situation here

 3 and we would generally -- I'm fairly confident that I will be

 4 opposing a special verdict form.

 5 THE COURT:  Mr. Richey.

 6 MR. RICHEY:  Yes, Your Honor, in addition to that

 7 then, what I would propose is that the Court could put a line

 8 down at the bottom that says other and they could fill it in,

 9 but the Court is asking the jury to make a unanimous decision

10 regarding some act.  Further, Your Honor, in regard to

11 allegations just made, there are other things not in the

12 indictment and that would go specifically against my

13 defendant's right -- or my client's right to be informed of the

14 charges that are accused against him.

15 THE COURT:  He has been informed of the charge, Mr.

16 Richey and I think you know that the government is not required

17 to put every single act in the indictment.

18 MR. RICHEY:  In order to properly defend against a

19 specific act, then I believe he would need to be informed of

20 that.

21 THE COURT:  I disagree.  I think he's been adequately

22 put on notice of the charges against him and the conduct at

23 issue, and that was the ruling that I made earlier in the case.

24 All right.  Well, I will continue to consider this

25 matter of the special verdict form.
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 1 All right.  Let me address a couple of other things 8 : 0 6 A M

 2 with you before we get started with the jury.  All right.  I've

 3 reviewed this issue of the Paperwork Reduction Act.  And as I

 4 have felt from the beginning of the trial or the case when this

 5 was raised, the Paperwork Reduction Act is not a defense and

 6 not a bar to criminal tax prosecutions, and it does not

 7 absolve -- or violations of that act do not absolve a taxpayer

 8 from fulfilling his or her tax obligation.  The 1995 amendments

 9 to the PRA did not affect the holdings of several cases which

10 stand for the proposition that I just related, and that is a

11 violation of the PRA did not absolve a taxpayer from his or her

12 obligations.  The amendments just simply are not applicable on

13 that issue.

14 Mr. Barringer did bring up the point about section

15 5313 not creating the duty to report transactions above $10,000

16 and that instead that duty was created through regulations

17 issued by the Secretary of the Treasury.  However, those

18 regulations were issued based on expressed grant of statutory

19 authority from Congress, which does exist in 5313.  Therefore,

20 I find that argument not valid and the PRA will simply not be a

21 part of this trial nor a part of the jury instructions in this

22 case.  

23 Mr. Richey.

24 MR. RICHEY:  Yes, Your Honor.  I believe that -- and

25 maybe it's just been my unartfulness, but the PRA is not coming
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 1 in regarding the tax liability or the tax portion.  What it's 8 : 0 7 A M

 2 come in under is Counts 13 through 57, which deal with

 3 specifically the Form 43789.

 4 THE COURT:  That's what I just addressed, which was in

 5 relation to Mr. Barringer's argument, about that form, the duty

 6 to file the report with transactions above $10,000 and to do so

 7 on the Form 4789.  Is that what you're referring to?

 8 MR. RICHEY:  Yes, that it doesn't go to Count 1

 9 through 12, rather it goes to Counts 13 through 57, based on

10 the form that was required.

11 THE COURT:  All right.  And I disagree, as far as if

12 there was any violation with respect to that form.  Whether

13 that's a defense to a defendant on a structuring charge, I find

14 that it is not, and also, the duty does exist.  It exists

15 through the statutory -- expressed statutory grant of authority

16 in 5313 that Congress gave to the Secretary, and so I don't

17 find any issue there as far as there not being a duty present

18 in the statute.  I'm not going to instruct the jury on a PRA or

19 any requirement that the bank follow the regulations or the

20 form not on the charge that they face.

21 MR. RICHEY:  I'm sorry.  I just wanted to clarify so

22 that I didn't misunderstand.

23 THE COURT:  Well, did you not -- I think at some point

24 in this trial you have raised the PRA as a defense to the

25 overall charges, the tax charges.
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 1 MR. RICHEY:  It was just the Counts 13 through 57, and 8 : 0 9 A M

 2 I may have -- again, I may have just been inartful.

 3 THE COURT:  It may be my misunderstanding.  But we did

 4 discuss the Neff line of cases and then the amendments to the

 5 statute yesterday.  Anyway, I've addressed it, and I'm not

 6 going to discuss it any further.  That's my ruling and you have

 7 the benefit of it.

 8 As to, again, 13 through 57, we'll focus on those

 9 charges and counts.  The issue of avoidance and evasion, I

10 think I addressed this the other day, but let me restate as to

11 13 through 57, I find that there is no -- no way, no legal way

12 anyway for someone to avoid the currency transaction

13 requirements or to avoid acting in a manner to evade them if

14 you know about -- if the person knows about the currency

15 transaction requirements.  And again, I think it would be

16 confusing to the jury to instruct them on avoidance versus

17 evasion, and I decline to do so.

18 MR. RICHEY:  Your Honor, based on that then, based on

19 what the Court just said, there is no legal way to avoid a CTR

20 if you know about it.  That raises the whole issue then

21 someone -- even if they know about it, could come in and take

22 out 1,000 one day and 2,000 the next day and 8,000 the next day

23 because by that mere statement now, they've committed a crime.

24 THE COURT:  They've committed a crime if they act with

25 the intent to avoid that -- or evade, excuse me, that
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 1 requirement. 8 : 1 1 A M

 2 MR. RICHEY:  Then based on that knowledge, that

 3 becomes very pertinent now on the jury instruction that

 4 knowledge be included in those.

 5 There is not going to be an instruction that the

 6 defendants or that the government must prove that the

 7 defendants knew that the conduct was illegal.  There is not

 8 going to be an instruction in that regard.

 9 MR. RICHEY:  Then I'm going to voice my objection with

10 the Court then as making two very distinct determinations here

11 that go in opposite directions.

12 THE COURT:  Okay.  Your objection is noted and it's on

13 the record.

14 All right.  Evasion, you've requested a definition in

15 the instructions of evasion and I decline to give that

16 instruction as well.  Evasion is not defined in the Tax Code.

17 It's not defined in the Bankruptcy Code.  It is to be given its

18 ordinary plain meaning.  And I do not find that there is any

19 need to define for this jury the term evasion.  Also, it does

20 not appear, the definition does not appear in the pattern jury

21 instruction for these counts and charges, and I am going to

22 give the pattern jury instruction.

23 You have been given -- I'm not going to ask you to

24 address this right now, but I did want to hand you several

25 instructions.  You have -- these are modifications of specific
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 1 instructions.  There is a modification to the 404(b) 8 : 1 3 A M

 2 instruction.

 3 Ms. Heldmyer, I was not -- I did not have my notes

 4 with me when I was drafting this or redrafting it.  Did the

 5 evidence about the Escambia County clerk document come in

 6 through Agent Schneider or was it another witness?

 7 MS. HELDMYER:  It was Agent Schneider, Your Honor.

 8 THE COURT:  Any comments about this instruction?  The

 9 only thing that's been added is, you see there, to file a

10 document with the Escambia County clerk's office by power of

11 attorney and revocation of signature.

12 MS. HELDMYER:  No, Your Honor.  I think that's

13 sufficient.

14 THE COURT:  Mr. Barringer.

15 MR. BARRINGER:  Thank you, Your Honor.  I agree.  I

16 think that's sufficient.

17 THE COURT:  I did tell you I'm not going to ask you to

18 address these and here I am asking you to address them.  I

19 apologize for that.  But let me tell you what else I've given

20 you, and then we'll discuss these on a break or over the lunch

21 hour.

22 The next instruction has to do with an employer being

23 required under the law to deduct and withhold taxes, and I have

24 added the sentence at the end regarding churches, and I think

25 it is entirely appropriate in this case based on the evidence



    11

 1 that has been introduced and admitted during the trial.  I'll 8 : 1 4 A M

 2 hear from you about it later if you wish to be heard.

 3 The next instruction is the willfulness instruction.

 4 It has been reorganized somewhat, rearranged, if you will, some

 5 of the language.  I did add in the first paragraph, you will

 6 see the specific requirements that the government must

 7 establish to prove willfulness and that is proof beyond a

 8 reasonable doubt that the law imposed a duty on the defendant,

 9 the defendant knew of the duty and that the defendant

10 voluntarily and intentionally violated the duty.  That is

11 something new added to this instruction.

12 You'll see in the second paragraph that there is a

13 strike through as far as the actual knowledge.  I don't think

14 this is necessary and I think it's somewhat confusing.  I moved

15 the sentence regarding the burden of proof and just put it in a

16 different location.  You'll see that.

17 I did add, Mr. Richey, your requested bonafide, the

18 term bonafide, to good faith misunderstanding.  I'm not sure

19 that it's necessary, but I don't think -- I don't think it

20 hurts, and I don't have any specific objection to including

21 that.

22 I'll hear from Ms. Heldmyer later if she wishes to be

23 heard about that.

24 MS. HELDMYER:  I don't have any objection to that.

25 THE COURT:  Thank you.  There was language in the
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 1 prior instruction about the statute.  This is down at the 8 : 1 6 A M

 2 bottom -- I'm sorry -- of page 2.  I'm continuing over to page

 3 3 about the statute being unconstitutional or the tax code

 4 being unconstitutional, and I changed that just to the law is

 5 unconstitutional or should not apply.  Then I did add in the

 6 next sentence, a defendant who knows what the law is and

 7 disagrees with it does not have a bonafide good faith

 8 misunderstanding defense even if the defendant believes that

 9 his disagreement with the law is mandated by his religion or

10 faith.  Based on the evidence that's been presented during this

11 trial, I think this language is appropriate.  That's why it's

12 inserted.  Especially after yesterday's cross-examination, I

13 think it's appropriate.

14 And I will tell you now that one of the pieces of

15 evidence that causes me to -- or caused me to consider

16 inserting that language was OBS-74-A, which was the affidavit

17 of Mr. Hovind.  I believe this is a quote from the affidavit:

18 Since neither the church or I are liable for the tax to begin

19 with.  That's just one example of what I am beginning to

20 perceive as an argument by the defense that Mr. Hovind has a

21 defense if he believed that based on his faith he was not

22 subject to the law.

23 All right.  And I did omit or delete the willful

24 blindness instruction.  That will not be given and the rest is

25 the same as you have before, and I'll hear from you again later
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 1 on this. 8 : 1 8 A M

 2 The next instruction is the structuring or evading

 3 currency transaction reporting requirements instruction, Counts

 4 13 through 57.  The only change to this from -- the only

 5 changes to this from the pattern instruction aside from the,

 6 you know, the first sentence is we did add purposely.  Based on

 7 Mr. Richey's request, that was inserted.  So it's to knowingly

 8 and purposely evade, and that is not -- purposely is not in the

 9 pattern jury instruction.  However, I feel that it should be

10 and that's why that's included.  Unless you convince me

11 otherwise, I am going to leave the first paragraph following

12 the elements, which is on the second page of the instruction

13 alone unless -- and here it says each involving 10,000 or less

14 individually.  The pattern instruction says less than 10,000.

15 I really don't think this is an issue in this case and not a

16 big deal, but I'll hear from you if you wish this to read

17 differently.  Let me go back.  I am not going to change the

18 cash or currency language in the pattern instruction and add

19 coins.  It's going to remain cash or currency, per the pattern

20 instruction.  And I did delete in that last paragraph as far as

21 knowledge, I don't think it's necessary to tell the jury that

22 the government doesn't have to prove that the defendant had

23 knowledge of the law against structuring transactions.  All

24 right.  So you can have time to think about these and we'll

25 discuss them again later today at some point.
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 1 I am going to go ahead and have my law clerk make the 8 : 2 1 A M

 2 other changes that we discussed yesterday as far as jury

 3 instructions and these are just the minor, the typos, adding

 4 the word Medicare.  I think there were a couple other minor

 5 non-substantive-type changes.  Unless you wish to see another

 6 draft, I would prefer to go ahead and get these into a more

 7 final version.  Any objection to that?

 8 MS. HELDMYER:  No objection, Your Honor.

 9 MR. RICHEY:  No.

10 THE COURT:  And you'll have copies and we can look at

11 them again before instructions are given, certainly.

12 All right.  Anything else before the jury comes in at

13 8:30?  Mr. Richey.

14 MR. RICHEY:  Yes, Your Honor.  One thing, as we were

15 leaving last night, a copy of a transcript from Agent Schneider

16 was provided, and in that I believe there are a few pertinent

17 things that I would request the opportunity to question him

18 about.

19 THE COURT:  Okay.  Ms. Heldmyer.

20 MS. HELDMYER:  Your Honor, we found another time, it's

21 a ten-page-long transcript, another time that Special Agent

22 Schneider testified about this case.  I apologize.  I didn't

23 know about it.  It was another A.U.S.A.  So it was not

24 something that I had done.  However, we did provide it last

25 night and I don't have any objection as long as we stick -- I
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 1 don't have any objection reopening it with Mr. Richey as long 8 : 2 3 A M

 2 as we stick with just questions about the transcript.

 3 THE COURT:  Well, certainly.  That would be the rule.

 4 MR. RICHEY:  Certainly.  And I don't know when the

 5 Court would like to do that since Mr. Barringer is already

 6 questioning.

 7 THE COURT:  No, I think we'll finish with Mr.

 8 Barringer's examination and then allow you an opportunity

 9 before redirect to question.

10 Is everybody okay with that?

11 MS. HELDMYER:  Yes, Your Honor.

12 THE COURT:  Anything else?

13 MS. HELDMYER:  There is one other thing, Your Honor.

14 Yesterday during cross-examination in response to questions

15 posed by Mr. Richey to Special Agent Schneider, Special Agent

16 Schneider testified -- he was asked about the reasons why he

17 believed that Mr. Stoll basically was not a genuine fixture at

18 CSE and was not running the CSE, Glen Stoll was the Remedies at

19 Law that took over in the year of 2002, 2003.

20 THE COURT:  Was it Mr. Stoll or Mr. Mooneyhan?

21 MS. HELDMYER:  Mr. Monneyham was before that.  Mr.

22 Stoll is the one that's more resent at Remedies at Law.  During

23 the course of the answer responsive to Mr. Richey's questions,

24 Special Agent Schneider testified that Mr. Stoll is currently

25 under an injunction for his Remedies at Law, a corporation
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 1 sole.  We have a certified copy of that injunction.  I intend 8 : 2 4 A M

 2 to introduce it in my case in chief during the course of the

 3 trial, and I wanted to bring it up because I didn't know

 4 whether there would be an objection to it.

 5 THE COURT:  Mr. Richey.

 6 MR. RICHEY:  Yes, Your Honor.  I haven't had an

 7 opportunity to look at it, but I would object because it was

 8 filed, it looks like, June 27, 2005, which actually then is

 9 long after all the charges in this case except Count 58, and so

10 whatever the Court in Washington decided with regards to Glen

11 Stoll, I mean, this was three years after he had become

12 involved here with CSE.  And also, there's not been any

13 testimony that my client was aware of this injunction either

14 and so -- and my questions initially were not directly

15 regarding this until Agent Schneider brought it up in a long

16 response to my question, and so then I just asked him how he

17 knew about it and if it -- what it actually said, but again --

18 so I would agree at some point that the door was opened.

19 However, there is no evidence that my client knew about it or

20 relied upon it, and the time frame of it comes beyond all the

21 charges except for Count 58.  So if the Court did allow it in,

22 I would ask that there be a limiting instruction, that it could

23 only be used towards Count 58, but that's only if the

24 government could even establish that my client had knowledge of

25 this.
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 1 THE COURT:  Well, I'm presuming that it relates, the 8 : 2 6 A M

 2 government's intending to introduce this relates more to a

 3 rehabilitation or impeachment question.  I'm not sure.  Are you

 4 trying to introduce this for any substantive reason?  I mean,

 5 what's the purpose of introducing it?

 6 MS. HELDMYER:  The purpose, Your Honor, Special Agent

 7 Schneider testified that it was in place, Mr. Richey asked him

 8 a series of questions, which implied that Mr. Schneider might

 9 be wrong about it and didn't know about it, and that's the

10 reason why I intend to offer it, to show that Special Agent

11 Schneider's testimony was correct and that it was in place.

12 I might also add, Your Honor, that Mr. Hovind

13 continued to rely upon Mr. Stoll and use Mr. Stoll as a name

14 and basically an excuse for not having any control over CSE

15 well passed the date that the injunction was entered in 2005.

16 We can certainly establish that.

17 THE COURT:  All right.  What I will need to do is I

18 need to see a copy of the exhibit.  Does it have a number?

19 MS. HELDMYER:  It does, Your Honor.  It's OBS-72-B.

20 Let me give the Court the original exhibit.  I made two copies,

21 and I gave them to the defense, but I can give you the original

22 exhibit.  I don't need it for now.

23 THE COURT:  I'll make a copy of it and return you the

24 original exhibit, and also, I'm going to need to review the

25 testimony and the questions.



    18

 1 MS. HELDMYER:  I've also included a copy of the 8 : 2 8 A M

 2 Griffin case that I've cited with regard to the special

 3 verdict, Your Honor, and I've got copies of the defense as well

 4 of the Griffin case.

 5 MR. RICHEY:  Your Honor, along those lines also if

 6 this document is introduced, depending on the questioning that

 7 is -- or what it's used with, that may open the door for

 8 additional questions by me since I didn't have the document.

 9 THE COURT:  Well, let me -- I need to review the line

10 of questioning of the testimony.

11 All right.  Ms. Heldmyer, as far as timing and your

12 case, where we are, what say the government?

13 MS. HELDMYER:  Well, Your Honor, I'm hesitant because

14 I was so far off a couple of days ago, but I do anticipate that

15 we'll be resting by the end of the day.

16 THE COURT:  You have Agent Schneider to finish up and

17 Agent Evans?

18 MS. HELDMYER:  Yes, Your Honor.  Well, I have a short

19 witness from Regions Bank, Ms. Johnson, and then Mr. Evans, and

20 that will be it.  Now, I have to qualify that because Special

21 Agent Schneider has been on the stand.  Basically, I have not

22 been able to communicate with him nearly two weeks now, given

23 that we couldn't communicate over the break.  When he's off the

24 stand, because I wasn't allowed to consult with him while he

25 was on the stand, he and I need to sit down and make sure that
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 1 there are no other summaries that he has that he's prepared, et 8 : 2 9 A M

 2 cetera, regarding any of the other evidence.  I don't believe

 3 that there is, but until we have a chance to talk when he's off

 4 the stand, there may be something at the very end, but I doubt

 5 it.

 6 THE COURT:  All right.  Mr. Richey, your case, do you

 7 have witnesses ready?

 8 MR. RICHEY:  I will have some witnesses ready, yes,

 9 Your Honor.

10 THE COURT:  Do you have any further word on

11 Mr. Mooneyhan?

12 MR. RICHEY:  I have not received anything further

13 regarding him.

14 THE COURT:  Mr. Barringer, you're still on track?

15 MR. BARRINGER:  Yes, Your Honor.

16 THE COURT:  Let me briefly before the jury comes in,

17 address Mr. and Mrs. Hovind.  Both of you have heard me say

18 many times during your trial that you do not have to take the

19 witness stand, and you have the right to decline to take the

20 witness stand, and that right is protected.  It is sacred.  And

21 the jury will be instructed that they may never consider -- 

22 Thank you.  That's all right.  You can sit down.

23 -- that the jury may never consider in arriving at its

24 verdict the fact that you may have elected to exercise your

25 right not to take the witness stand.  With all of that said, I
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 1 now want you to understand that you do also have a right to 8 : 3 0 A M

 2 take the witness stand, and that is your right and your right

 3 individually and alone, and it is a decision that you and only

 4 you can make.  It is your decision.  That's the point I'm

 5 trying to make.  I don't suggest, however, that you should

 6 disregard the advice of your attorneys.  They are trained.

 7 They are competent.  They know the law.  They know the issues

 8 in this case, and so it behooves you to follow their advice.

 9 But if they advise you that they believe that it is in your

10 best interest not to take the witness stand and either one of

11 you disagree and feel that you want to take the witness stand,

12 despite their advice to the contrary, you will have that right,

13 and you will be permitted to take the stand during this trial

14 and testify before the jury.  All you have to do is let me know

15 that you wish to take the witness stand if your attorney is not

16 otherwise letting you know.  Do you understand, Mrs. Hovind.

17 DEFENDANT JO HOVIND:  Yes, ma'am.

18 THE COURT:  Mr. Hovind?  

19 DEFENDANT KENT HOVIND:  Yes, ma'am.

20 MR. BARRINGER:  Your Honor, can we take a one-minute

21 recess for restrooms?  It's going to be until 10:30, otherwise.

22 I literally will be out and back in a minute.

23 THE COURT:  All right.  I'll step off the bench for

24 two minutes.

25 (Recess.)
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 1 (Jury present.) 8 : 3 8 A M

 2 THE COURT:  Good morning.  Did you all have a nice

 3 Halloween with your children, and the children in the

 4 neighborhood?  Good.  And despite my mistake last night about,

 5 the comment about Thanksgiving, I promise you all we will not

 6 be here during Thanksgiving.

 7 We are ready to proceed this morning, ladies and

 8 gentlemen.  

 9 Mr. Barringer, you are in your cross-examination of

10 Agent Schneider.

11 Agent Schneider, I remind you that you're still under

12 oath.

13 Mr. Barringer, you may proceed, sir.

14 MR. BARRINGER:  Good morning, Agent Schneider.

15 THE WITNESS:  Good morning, again.

16 CROSS-EXAMINATION 

17 BY MR. BARRINGER: 

18 Q. Forgive me.  I don't really recall what the last question

19 was or what the topic was that we were dealing with yesterday.

20 I'm going to keep moving forward so that we can wrap this up.

21 A. Yes, sir.

22 Q. Again, with respect to the transfer or the change of

23 influence from Mr. Mooneyhan to Mr. Stoll, do you have any

24 knowledge of when that occurred?

25 A. Well, as we talked about yesterday, I believe that --



Schneider - Cross/Mr. Barringer     22

 1 again, I never believed that there was any control by either 8 : 3 9 A M

 2 party of the organization.  I know that Mr. Mooneyhan was

 3 referenced in material during various years between '99 and

 4 2002 or 2003, and I know that I've seen documents indicating

 5 that Glen Stoll was involved with the creation of a different

 6 structure of CSE during the 2003 time frame, 2004, but that's

 7 pretty much as accurate as I can get.

 8 Q. Okay.  You would agree that Mr. Mooneyhan apparently was

 9 advising or may have been advising Mr. Hovind or do you have

10 any idea?

11 A. I don't have any independent knowledge of that.  I know

12 I've read documents, but all of them provided -- or indicated

13 that Mr. Mooneyhan had some sort of involvement.  I know his

14 signature was on documents.  Now, whether he was advising --

15 from my direct knowledge, I have no information.

16 Q. And then with respect to Mr. Stoll, do you know whether or

17 not he was advising Mr. Hovind?

18 A. Yes, sir.  I know that while he was there, he was being

19 asked questions and giving information over, yes, I guess, in

20 an advisory capacity.

21 Q. And you had talked previously about that there was a change

22 of structure of CSE.  Do you remember that?

23 A. Yes, sir.

24 Q. I think if I recall correctly from your testimony on direct

25 examination way back whenever that was that you had referenced
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 1 to Unincorporated Business Trust? 8 : 4 1 A M

 2 A. Yes, sir.

 3 Q. And that was during the time frame of Mr. Mooneyhan?

 4 A. Actually, Unincorporated Business Trust was one of the

 5 earlier organizational structures, my understanding, starting

 6 around 1996 when the first IRS actions were taking place.  That

 7 was the first structure that was created.  And based upon the

 8 information I read from Mr. Hovind's own literature, which was

 9 used to create a shield against IRS assets.  So that was

10 created around 1996.

11 Q. And then you commented about a corporation sole and

12 ministerial trust at the time of Glen Stoll?

13 A. Yes, sir.

14 Q. Do you have any independent knowledge or background on

15 business trusts?

16 A. If your question is am I a trust expert, the answer is no.

17 Q. Fair enough. 

18 You had described at the time that the search warrant

19 occurred, April 14, 2004, that when you had arrived, there were

20 only a few individuals there, perhaps Mr. and Mrs. Hovind and

21 maybe one or two other individuals; is that correct?

22 A. Yes, sir.

23 Q. Had you ever met Mrs. Hovind prior to that date?

24 A. I don't recall specifically speaking with her or talking

25 with her.  There may have been an occasion of dropping off
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 1 paperwork that I knew her, but I don't believe that we actually 8 : 4 3 A M

 2 met prior to that date.

 3 Q. And when you say dropping off paperwork, the only time that

 4 I recall that you were there prior to April 14, 2004, was when

 5 you brought the summonses in July 2002.  Were you there any

 6 other time?

 7 A. I don't recall any other time.  So most likely the search

 8 warrant would have been the first time that I actually

 9 personally met her.

10 Q. And with respect to Mrs. Hovind, did you ever have any

11 correspondence with her prior to April 14, 2004?

12 A. Not that I recall.

13 Q. And did you ever write to her prior to that time?

14 A. No, sir.

15 Q. April 14, 2004 arrives, you said that you allowed the

16 Hovinds -- or Mr. Hovind, I believe, in particular, to lead you

17 around through the house; is that right?

18 A. Yes, sir.

19 Q. To take you to different rooms -- I think you said you were

20 working in teams of three to clear the room to make sure there

21 wasn't anything there that was of concern?

22 A. Well, generally, we allowed him to walk down the main

23 hallway with us as other teams.  The teams of three is how we

24 normally train to make sure our room is empty and has no

25 threat.  With Mr. Hovind, we allowed him to walk down the
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 1 center, and we first encountered Mrs. Hovind, and then we 8 : 4 4 A M

 2 encountered their guests, so we walked down the main hallway of

 3 the house with him.

 4 Q. And that's the main hallway.

 5 When we were looking at that picture yesterday, rather than

 6 me trying to find out which picture it was, it was to the far

 7 left in that picture, it would be that living quarters of that

 8 house?

 9 A. Yes.

10 Q. And the hallway ran that direction to the left?

11 A. As you're looking at that picture of the house, it would

12 run from right to left down the center of the house.

13 Q. It was going down there that Mr. Hovind was leading the way

14 and the members would then go off into each of the bedrooms and

15 bathrooms down that hallway?

16 A. Yes.

17 Q. Did you search Mr. and Mrs. Hovind when you arrived?

18 A. When we first arrived, I believe that we did not -- we had

19 control of Mr. Hovind when we first arrived.  I mean, he was

20 right there in our presence.  And we asked him if he had any

21 weapons, and that's when we started talking to him about the

22 weapons in the house and decided he had not told us everything.

23 We had not patted him down at that time.

24 Q. Okay.

25 A. We escorted him, but we had him in our immediate control.
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 1 Q. You raised a couple of questions, and let me see if we can 8 : 4 6 A M

 2 work our way through it.

 3 You asked Mr. Hovind if he had any guns?

 4 A. Yes.

 5 Q. Did you say, do you have any guns in the house?  Do you

 6 have any guns in the office?  Do you have any guns on the

 7 property?  Exactly what word do you recall was used?

 8 A. I don't recall the specific wording.  We generally ask

 9 every which way we can, where are there any weapons to be found

10 because we're here to effect a search.  So we asked him, do you

11 have any weapons on you or any weapons around?  Where are we

12 going to find any weapons so we can secure them?

13 Q. You said you don't recall what you said.  So what you've

14 just said is what you assume you would have said?

15 A. Yes, sir.  That's typical.  We tend not to narrow the scope

16 too much.

17 Q. But it is nevertheless possible that on a particular case,

18 you say, do you have any weapons in the house, or do you have

19 any weapons on you, or do you have any weapons here?  And here

20 can be in a different place than the house, as an example.

21 That is a possibility for somebody to assume that or be

22 mistaken on what you mean?

23 A. Obviously, I don't recall the exact wording, so I can't

24 answer the question.

25 Q. Okay.  And with respect to Mrs. Hovind, you had said that
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 1 someone else was interviewing her, I believe, a female CID 8 : 4 7 A M

 2 agent, if I recall correctly?

 3 A. Yes, sir.

 4 Q. When it was discovered it was Mrs. Hovind, you came in and

 5 talked to her at that time?

 6 A. Yes, sir.

 7 Q. At that time did you advise her that she was a potential

 8 target?

 9 A. I advised her of her rights, and the reason I advised her

10 of her rights were because I believe that there was a potential

11 for criminal liability.  She was not the target of the

12 investigation at that time.  However, that doesn't preclude us

13 from using our own judgement of someone that may potentially

14 face criminal liability down the road and would read them their

15 rights.

16 Q. Fair enough.  You read her rights just to protect yourself?

17 A. Yes, sir.

18 Q. But you didn't tell her that she was a target or that she

19 was potentially involved in any criminal activity at that time?

20 A. The rights card itself states that I'm conducting an

21 investigation of -- and I explained that it was primarily of

22 her husband's, you know, tax liability, however, that she --

23 that the things that she said could be used against her, and I

24 read off the card explaining that I was conducting a criminal

25 investigation and that for this reason, she didn't have to talk
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 1 to me without advice of counsel.  And I did that particularly 8 : 4 8 A M

 2 because of being the spouse of the primary named subject, there

 3 is always the potential for their own personal criminal

 4 involvement.

 5 Q. With respect to the subject of the money and finding it in

 6 different places, do you recall specifically the words you used

 7 to ask her where her money was?  Again, we're talking about

 8 almost two-and-a-half years.

 9 A. I'm sure at this moment -- the specific wording does not

10 come to mind.

11 Q. Okay.  And with respect to safes, how many safes were on

12 the property?

13 A. I believe there were two --

14 Q. In looking at OBS-120-A through U, only one safe was shown

15 in here, I believe.  I can put each picture up, but -- or I can

16 hand this to you --

17 MR. BARRINGER:  -- if that would help, Your Honor?

18 THE COURT:  Yes, sir, you may.

19 MR. BARRINGER:  May I approach?

20 BY MR. BARRINGER: 

21 Q. What I've given you is the entirety, I believe, of all the

22 pictures in OBS-120-A through U.

23 A. These are all the pictures entered into evidence.

24 Q. Is that second safe shown in any of these pictures?

25 A. I don't believe it is.
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 1 MR. BARRINGER:  May I approach again, Your Honor? 8 : 5 0 A M

 2 THE COURT:  Yes.

 3 BY MR. BARRINGER: 

 4 Q. And again, where is that second safe?  Where was that

 5 second safe at?

 6 A. I don't recall specifically without -- I'd have to

 7 reference other material I have, but I believe -- I believe it

 8 may have been in the bookstore, but I can't recall,

 9 specifically.

10 Q. Okay.  The process goes on.  Was Mrs. Hovind told that she

11 could leave or not leave?

12 A. Oh, she was told that she could leave.

13 Q. At some point in time, she asked permission to take

14 somebody to a doctor's appointment, I believe?

15 A. Yes, sir.

16 Q. Okay.  If she is asking permission, that would tend to

17 imply that she thought she couldn't leave?

18 A. I disagree, sir.

19 Q. You think that she was just being polite, despite your

20 having told her that she could leave at any time?

21 A. No, sir.  She was informed that she could remain on the

22 premises while we conducted our search, but we asked that she

23 remain in one area for our ability to maintain control.  And

24 when she asked if she could leave, my understanding was she was

25 asking could she leave and return, because she wanted to stay
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 1 on the premises since her husband had since been asked to leave 8 : 5 1 A M

 2 based upon his actions.  So I don't believe there was any

 3 indication -- and she was free to go at any time.  All we asked

 4 was that if she wished to maintain and remain on the property

 5 that she stay in one location for our ability to control the

 6 scene.

 7 Q. Where was that one location you wanted her to stay?

 8 A. I believe, sir, that the agents primarily -- she was

 9 sitting in the main office area during most of this time.  I

10 believe for a while she sat in the gazebo as well.  Again, it

11 wasn't -- it was more that we had an area that we had one agent

12 that was generally watching over, and she was in the presence

13 of one of our agents most of the time.

14 Q. Now, with respect to the gazebo or the main office area, as

15 you phrased it, neither one of those are the original house

16 structure, are they?

17 A. I can't speak to what's the original house structure.  The

18 gazebo, to me, is part of the main structure of the house.

19 It's a back, large room connected to the main house.

20 Q. You don't know when it was added to the house, do you?

21 A. No, sir.  But if it was added to the house, I would

22 consider it a part of the main structure.

23 Q. Okay.  Now, with respect to the process after the warrant,

24 you've taken the $42,000.  Did you at any time tell Mrs. Hovind

25 that the money, that the money would stay there?
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 1 A. As we were collecting the money, we informed her that it 8 : 5 3 A M

 2 was our intention of not taking the money.

 3 Q. Okay.

 4 A. But again, that's through the collection process, as I

 5 recall.

 6 Q. Now, with respect to the collection process that -- strike

 7 that.

 8 Ultimately you called your supervisor to get permission to

 9 take the money, or to see if you should take the money?

10 A. After I reviewed -- the other agents were involved with

11 collecting the money from various rooms in the house.  When I

12 came in and reviewed what had been collected and I saw the four

13 large amounts of money, I then decided what I wanted to do, and

14 I called and made sure that we had concurrence with our

15 hierarchy as to taking the money as part of the search warrant.

16 Q. Okay.  And who was it that you called?

17 A. We called, I believe it was our special agent in charge of

18 the Tampa field office.

19 Q. Who was that?

20 A. I believe at the time it was Francine Evans.

21 Q. You take the money and you put it in a safe at the IRS

22 offices.  That's here in town, right?

23 A. Yes, sir.

24 Q. You counted it, sealed it, all those sorts of things to

25 make sure it didn't disappear, make sure nothing happened to
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 1 it; is that right? 8 : 5 5 A M

 2 A. Yes, sir.  Yes, sir, generally.

 3 Q. What crimes or expected crimes or potential crimes was that

 4 money taken for?

 5 A. Well, the warrant specifically designated that the crimes

 6 that we were investigating were tax-related crimes.

 7 Q. What years?

 8 A. For the years -- I can't recall specifically what was in

 9 the warrant.  I mean, I know the general period of

10 investigation covered from '97 through the time of the warrant.

11 Q. Okay.  Now, with respects to this process of jeopardy

12 assessment that we talked about a little bit yesterday that

13 occurred in June of 2004, do you know what tax years were

14 involved there?

15 A. I believe it was, as I recall, it was 1996 through 1998,

16 but that's my recollection.

17 Q. Okay.  And with respect to the process at that time, it was

18 then that you came out in a car with -- and let me see if I've

19 got it.  Is it Revenue Officer Randall Wright, he was there?

20 A. Yes, sir.

21 Q. Special Agent Burgess, Burgess?

22 A. Yes, sir, Burgess.

23 Q. Special Agent Chuck Evans is here?

24 A. Yes, sir.

25 Q. And then I also have a Tracy Preisser?
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 1 A. Yes. 8 : 5 6 A M

 2 Q. Is that also a special agent?

 3 A. Yes, sir.

 4 Q. And so there were five of you coming out and delivering the

 5 notice of deficiency; is that what I heard yesterday?

 6 A. No, sir.  What you heard was Randall Wright was delivering

 7 the notice of deficiency and the four other agents were there.

 8 Q. As protection?

 9 A. Based upon the activities of the search warrant, they were

10 there as armed escorts, yes, sir.

11 Q. Just a couple of more areas that I wanted to cover.  You

12 had testified yesterday that you were trained as a military

13 interrogation specialist, or you had that designation in the

14 military; is that correct?

15 A. I was trained as an Army infantry officer.

16 Q. Okay.

17 A. I became part of the military intelligence unit and I was

18 slotted and took over the role as a military interrogator team

19 leader.  However, my branch transferred through that time, I

20 did not complete the advanced course in military intelligence,

21 if you're familiar with the Army terms.  So I was not

22 considered branch qualified, but I had a designator of a

23 military intelligence officer.

24 Q. Again, we've covered several points.  First of all, your

25 rank in the military was?
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 2 Q. First lieutenant.

 3 And you're training in interrogation was from where?

 4 A. The training I had in the area of military intelligence was

 5 primarily officers were trained in a broad range of

 6 intelligence.  Interrogations are but some small part, and my

 7 training was primarily unit-based scenario, just general

 8 military training.  I actually went to no interrogation schools

 9 or anything like that.

10 Q. You had commented that you were in advanced training and

11 did not complete that process.  What was that advanced training

12 about?

13 A. General military intelligence.

14 Q. Okay.  And then you were slotted to go to Iraq to look for

15 what might have happened to the money that Saddam Hussein had

16 stolen from his people?

17 A. Slotted, I was asked to volunteer by my agency as an IRS

18 special agent to go over there.  So that was non-military

19 related.  And the reason I was asked was because of my military

20 background and my -- and my limited ability with the foreign

21 language and the culture.  During that time frame, it made it

22 possible to integrate me more quickly into a military

23 environment, so that's the reason why I was asked to go over.

24 Q. Did you actually conduct interviews or interrogations?

25 A. I conducted -- yes, sir.
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 2 A. Several, quite a few.

 3 Q. And it was that the IRS in Washington, DC, suggested that

 4 you volunteer or picked you?

 5 A. They knew my background, and they thought it would be a

 6 good fit.  I had recently been up there on some other cases, so

 7 unfortunately, when you do base time in DC, it's not a good

 8 thing always.

 9 MR. BARRINGER:  If I may have a moment, Your Honor?

10 THE COURT:  Yes, sir.

11 MR. BARRINGER:  That's all I have.  Thank you.

12 THE COURT:  Mr. Richey.

13 MR. RICHEY:  Yes, Your Honor.

14 THE COURT:  Ladies and gentlemen, Mr. Richey has an

15 additional area of limited inquiry.

16 Mr. Richey, you may proceed.

17 MR. RICHEY:  Thank you, Your Honor.

18 BY MR. RICHEY: 

19 Q. Good morning, Agent Schneider.

20 A. Good morning.

21 Q. You recall testifying previously before the grand jury in

22 this matter; is that correct?

23 A. Yes.

24 Q. And you did so on two different occasions; is that correct?

25 A. That's as I recalled the other day, yes, sir.
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 1 Q. And in the testimony that we've seen here today, is it 9 : 0 2 A M

 2 your -- or not -- I'm sorry.  In the testimony we've seen

 3 during the course of this trial, it's your belief then that

 4 Kent Hovind believes that the Internal Revenue laws are

 5 unconstitutional; is that correct?

 6 A. Well, I don't believe I actually testified that he said

 7 that they were unconstitutional.  I said -- I've testified thus

 8 far that he did not believe that the government, including the

 9 IRS, had any authority over him.

10 Q. Okay.  And so you're saying that you never said that he

11 said it was unconstitutional?

12 A. That's not what I said, sir.  I said, during this trial, I

13 have not said those words unconstitutional.  I have said that

14 he does not believe that the IRS has any authority over him.

15 That's what I've testified to thus far.

16 Q. And isn't it -- can you point to any evidence that was

17 submitted during the course of this trial that shows that

18 Mr. Hovind believes that the Internal Revenue Service or the

19 Internal Revenue Code is unconstitutional?

20 A. Well, sir, as I recall on the audiotape of his radio

21 broadcast, I believe he mentioned that the Sixteenth Amendment

22 wasn't properly ratified, though in his mind, that wasn't the

23 main point.  The Sixteenth Amendment authorized the power of

24 Congress to levy tax on income.  So by his own statement on the

25 radio show, as I recall it, that right there would provide
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 2 constitutional authority to collect income tax.

 3 Q. And that's something that he told you at various times when

 4 you met him?

 5 A. Sir, as I just testified, that's what I heard on the radio

 6 show here in court.

 7 Q. But my question to you was that's something that he

 8 conveyed to you during your conversations, wasn't it?  Did he

 9 ever tell you that he thought that the Internal Revenue Code

10 was unconstitutional?

11 A. I don't know if I recall him specifically stating that it

12 was unconstitutional.

13 Q. Okay.  But that's what you told the grand jury, didn't you?

14 A. I don't recall the specific words I used, but if you would

15 like to refresh my memory.

16 Q. Well, let me show you this.  Didn't you in fact inform the

17 grand jury that Mr. Hovind believes that the Internal Revenue

18 laws are unconstitutional and that's why he agrees -- disagrees

19 with that and the income tax system?

20 A. I think that that's accurate, but that wasn't the question

21 you asked me here just a minute ago.  You asked me if anything

22 was presented in court as to the constitutionality, and I

23 hadn't said anything in trial so far.

24 Q. Right.  But you did, in fact, tell the grand jury that you

25 believe that Mr. Hovind -- in fact, you told them that
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 1 Mr. Hovind disagrees with the constitutionality of the Internal 9 : 0 5 A M

 2 Revenue laws and the income tax system, didn't you?

 3 A. Yes, sir, and I believe that to be true.

 4 Q. And didn't you also tell them that he's -- that he refuses

 5 to file his personal income tax returns and anything associated

 6 with money?

 7 A. Yes, sir.

 8 Q. And you also testified that you believed that CSE, Creation

 9 Science ministries or whatever --

10 MS. HELDMYER:  Improper impeachment, Your Honor.  I

11 object.

12 THE COURT:  Sustained.

13 BY MR. RICHEY: 

14 Q. Isn't it your understanding, or didn't you come to the

15 determination then that CSE was not a ministry but in fact a

16 business?

17 A. Sir, I would not -- whether you use the words ministry or

18 not, I believed it was operating for sale of materials that

19 would have made it a taxable activity.

20 Q. That wasn't my question.  My question was:  Didn't you

21 determine then that CSE was a business?

22 A. I, at that time, did not use the word ministry.  I used the

23 word business.

24 Q. Okay.  And in fact, you determined that it was in fact a

25 sole proprietor, correct?



Schneider - Cross/Mr. Richey     39
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 2 corporation.  He had not created a closely held corporation.

 3 He had not created a partnership.  He had not created any other

 4 type of organizational structure that would have led me to

 5 believe that it was anything other than Kent Hovind doing

 6 business as these other names.  So for that reason, I believed

 7 at the time that it would be considered more of a sole

 8 proprietorship type of organization.

 9 Q. So then your direct answer is, yes, you determined that it

10 was a sole proprietorship, correct?

11 A. Sir, there is no -- I didn't make a determination, an

12 official determination.  My opinion at the time was it didn't

13 fall into any other categories.

14 Q. You said you didn't make a determination.  Didn't you

15 testify to the grand jury that you determined that they were

16 businesses and that you considered them as a sole

17 proprietorship?

18 A. Sir, I didn't determine anything, as you're attempting to

19 refresh my memory.  I considered it at the time a sole

20 proprietorship because I did not see any other incorporations

21 or licensing to the contrary.

22 Q. And you also testified regarding a statement that you had

23 obtained from -- I don't know if you obtained it from

24 Mr. Hovind directly or if it was something that you obtained

25 through the website.  Do you recall that?
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 2 Q. Okay.  Let me show you this and see if this will refresh

 3 your memory.

 4 MS. HELDMYER:  Objection, improper impeachment, Your

 5 Honor.

 6 THE COURT:  Sustained.

 7 BY MR. RICHEY: 

 8 Q. Well, you testified that you believe -- actually, you

 9 testified that Mr. Hovind's belief was that the Internal

10 Revenue laws was unconstitutional, correct?

11 MS. HELDMYER:  Objection, asked and answered, and

12 irrelevant.

13 THE COURT:  Sustained, as to asked and answered.

14 BY MR. RICHEY: 

15 Q. Did you get that information from a statement that

16 Mr. Hovind had put on his website?

17 A. I don't recall.

18 Q. You don't recall that?  Does this refresh your memory?

19 MS. HELDMYER:  What page?

20 MR. RICHEY:  Page 4.

21 THE WITNESS:  No, sir.  That still doesn't refresh my

22 memory as to why I made the statement that he believed them to

23 be unconstitutional.

24 BY MR. RICHEY: 

25 Q. Okay.  But did that give you any additional evidence that
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 2 A. Did what give me additional evidence?

 3 Q. Well, isn't it true then that what you saw or read was a

 4 statement by Mr. Hovind regarding his belief on why he didn't

 5 have to pay income tax?

 6 A. I did see something like that on his website, yes, sir.

 7 Q. And was that something that you then used to further

 8 investigate on to why you believed he just wouldn't listen to

 9 anything you told him?

10 A. That had nothing to do with that, sir.

11 Q. Okay.  Was it part of -- well, did you disagree with what

12 he said in there?

13 A. I believed it to be not true, sir.

14 Q. Did you ever contact him about that and tell him that his

15 belief was incorrect?

16 MS. HELDMYER:  Objection, Your Honor.  This was

17 covered in the first cross-examination.

18 THE COURT:  Sustained.

19 BY MR. RICHEY: 

20 Q. Did you ever contact him specifically about this statement?

21 A. I don't recall specifically about the statement, no.

22 Q. Did you ever provide a copy of that to the grand jury?

23 A. No, sir.

24 Q. They, in fact, asked for it, didn't they?

25 A. I don't recall, sir.
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 1 Q. Does this refresh your recollection? 9 : 1 3 A M

 2 MS. HELDMYER:  Page reference, please.

 3 MR. RICHEY:  Page 9.

 4 THE WITNESS:  Yes, sir.

 5 BY MR. RICHEY: 

 6 Q. So in fact, one of the grand jurors did ask for a synopsis

 7 of 37 pages, correct?

 8 A. Yes, sir.

 9 Q. But you never provided it?

10 A. No, sir.

11 Q. Did you ever at any time inform Mr. Hovind what specific

12 law required him to pay the tax or to file a return?

13 A. No, sir.

14 Q. In fact, the grand jury asked you that same question,

15 didn't they?

16 A. I don't recall.

17 MS. HELDMYER:  Objection, improper impeachment, Your

18 Honor.

19 THE COURT:  Sustained.

20 BY MR. RICHEY: 

21 Q. Well, Agent Schneider, isn't it true that Mr. Hovind is

22 accused of violating the Internal Revenue laws?

23 MS. HELDMYER:  Objection, Your Honor.

24 THE COURT:  Approach the bench, please.

25 (At the bench:



Schneider - Cross/Mr. Richey     43

 1 THE COURT:  You're going to try to impeach him with 9 : 1 4 A M

 2 his grand jury testimony.  You've asked him a question.  If he

 3 gives you an answer, if it's different from the answer he gave

 4 to the same question before the grand jury, then you may

 5 attempt to impeach him through that prior testimony, but I'm

 6 not sure where you're heading with this.  I mean, you're now

 7 back to where you were yesterday.  You know, you're going

 8 through the same type of examination that you went through

 9 yesterday.  You're not permitted to do that now.

10 MR. RICHEY:  I'm just trying to ask him specifically

11 about this.

12 THE COURT:  But you don't get to ask a witness about

13 his testimony before the grand jury.  It's only if you want to

14 use that to impeach his present testimony.

15 MR. RICHEY:  Okay.

16 THE COURT:  You don't get to go over with him what

17 happened in the grand jury before this jury.

18 MR. RICHEY:  Okay.

19 THE COURT:  Anything else?

20 MS. HELDMYER:  No, Your Honor.  I was just going to

21 ask if I could take that exhibit back in case I need it to

22 refresh his recollection.

23 THE COURT:  I didn't make a copy.

24 MS. HELDMYER:  I'll give it back.

25 THE COURT:  Anything else?
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 2 THE COURT:  All right.

 3 (Bench conference concluded.)

 4 THE COURT:  Mr. Richey, you may proceed.

 5 BY MR. RICHEY: 

 6 Q. I kind of lost my train of thought, and I may have already

 7 asked this.  I'm not sure.  But were you in fact asked -- asked

 8 by the grand jury to inform them what specific code of the

 9 Internal Revenue Code, what section required the payment of the

10 taxes --

11 MS. HELDMYER:  Objection, Your Honor.

12 BY MR. BARRINGER: 

13 Q. -- that Mr. Hovind is charged with?  

14 MS. HELDMYER:  Same objection.

15 THE COURT:  Sustained.

16 BY MR. RICHEY: 

17 Q. Do you know -- isn't it true that you could legally avoid

18 paying taxes?

19 MS. HELDMYER:  Objection, Your Honor.

20 THE COURT:  Sustained.

21 BY MR. RICHEY: 

22 Q. Did you inform the grand jury that he could be held guilty

23 in avoiding taxes?

24 THE COURT:  Approach.

25 (At the bench:
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 2 sure what it is you're trying to establish here.  I mean, what

 3 are we doing?

 4 MR. RICHEY:  Your Honor, the basis of this all goes to

 5 the crux of Count 1 through 12 of willfulness.

 6 THE COURT:  Right.

 7 MR. RICHEY:  And what we have here is a situation

 8 where over the process of time, Mr. Hovind continually asked

 9 what law he was violating, what law imposed upon him the

10 duty -- what we have in the testimony that the Court can see on

11 the screen is that the grand jurors asked that very question,

12 and again, he could not answer the question.

13 THE COURT:  He did not answer the question about the

14 law or whether he provided a copy or told Mr. Hovind about the

15 law that applied.

16 MR. RICHEY:  The question was if he could tell them

17 what law imposed the duty on Mr. Hovind.

18 THE COURT:  Well, the way to do this is for you to ask

19 him if he ever advised -- well, you've already asked this, but

20 if he ever asked Mr. Hovind about the law that applied and he

21 answers, no, there is nothing to impeach him with.  It would be

22 different if he answered before the grand jury, yes.

23 MR. RICHEY:  He did give an answer, and it was

24 generally the Internal Revenue Code imposes taxes, but he never

25 cited a specific answer.
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 2 jury testimony to impeach the testimony that he gives here in

 3 court today.  That's the only way it can be used.  It is not

 4 substantive evidence.  It doesn't get admitted as evidence.  He

 5 has to give you an inconsistent answer today to the same

 6 question.  What you're trying to do is introduce the fact that

 7 the grand jury made this inquiry, and that's not proper

 8 impeachment.  That's not proper impeachment.  The grand jury's

 9 inquiry is not -- you don't impeach that way.  The only way you

10 can impeach him is if he tells you something different to the

11 questions you ask him, if he advised him of the law that

12 applies, and he says, no, and that's consistent with what he

13 said then.  That's the end of it.

14 MR. RICHEY:  Okay.  I'll -- I'll rephrase it.

15 THE COURT:  It's -- I mean, all examination is

16 important, but it's certainly something that we need to be

17 careful about when we're dealing with grand jury testimony, and

18 it doesn't just get admitted into court unless it's done so for

19 a proper purpose.

20 MS. HELDMYER:  Your Honor, it appears to me that what

21 Mr. Richey is trying to do is show that the grand jury had some

22 doubt or had some problem or that the grand jury did not get

23 properly advised of the law or that they had some issue with

24 the law that was not addressed.  It was not this witness'

25 responsibility to address those legal issues to the grand jury.
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 2 unresolved at the time this grand jury indicted this case.

 3 Even if there were, it's not proper use.  It would be a motion

 4 to dismiss, at best.  It would not be proper cross-examination

 5 of this witness.

 6 THE COURT:  No, it's not, and I agree, and we're not

 7 going to proceed down this path.  Again, this testimony can be

 8 used for impeachment purposes only.

 9 MR. RICHEY:  Okay.

10 THE COURT:  Not any others.

11 (Bench conference concluded.)

12 THE COURT:  All right.  Mr. Richey.

13 BY MR. RICHEY: 

14 Q. Agent Schneider, you've heard testimony -- you've seen the

15 evidence that Mr. Hovind believed that he had a charitable

16 exemption under the Internal Revenue Code; is that correct?

17 A. He believed he was a church, is his own statement.

18 Q. Didn't you testify that he refused to be recognized as a

19 charity?

20 A. He refused to file the paperwork and apply for charitable

21 recognition, yes, sir.

22 Q. Well, that's not what you said, though, is it?  I mean,

23 didn't you say -- well, let me rephrase that and see if I can

24 come at it differently.

25 You don't know what particular section in the Internal
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 2 MS. HELDMYER:  Objection, Your Honor.

 3 THE COURT:  Sustained.

 4 BY MR. RICHEY: 

 5 Q. But you had determined that these were businesses, correct?

 6 A. At the time I viewed them as businesses, yes, sir.

 7 Q. In fact, you called them a creationist-themed business,

 8 right?

 9 A. Yes, sir.

10 Q. And then you said, Mr. Hovind has adamantly refused to be

11 recognized as a charity.  Didn't you say that?

12 A. Yes, sir.

13 Q. And that he used these creationist-themed businesses to

14 avoid being taxed; isn't that correct?

15 MS. HELDMYER:  Objection, Your Honor, improper

16 impeachment.

17 THE COURT:  Sustained.

18 BY MR. RICHEY: 

19 Q. You also testified about how the IRS determines if an

20 organization is a church; isn't that true?

21 MS. HELDMYER:  Objection, unless we know what

22 testimony he's referring to.

23 THE COURT:  All right.  What testimony are you

24 referring to?

25 MR. RICHEY:  Well, there's been quite a bit of -- I'll
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 2 THE COURT:  All right.

 3 BY MR. RICHEY: 

 4 Q. You've heard during the course of this trial testimony, in

 5 fact, you determined that -- I believe you just said that

 6 Mr. Hovind believed that he was a church, that CSE was a

 7 church, correct?

 8 A. Yes, sir.

 9 Q. Okay.  But you don't believe that, do you?

10 A. No, sir.

11 Q. Okay.  And isn't it true that the IRS has guidelines

12 determining what a church is and what it isn't?

13 MS. HELDMYER:  Objection, beyond the scope, and

14 irrelevant, Your Honor.

15 THE COURT:  All right.  Overruled.  I'll allow him to

16 answer if he can.

17 THE WITNESS:  The IRS has guidelines, general

18 guidelines, of indicators that might in part identify whether

19 an organization for IRS purposes would be considered a church.

20 BY MR. RICHEY: 

21 Q. That's not exactly what your testimony was, was it?  Let me

22 show you this that's on page 10 and see if this refreshes your

23 memory.

24 A. That looks like the same thing I just said, Mr. Richey.

25 Q. Okay.  Didn't you say that a church is one that the IRS
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 2 church?

 3 A. Sir, it's a poorly worded sentence on my part to the grand

 4 jury that still relayed exactly what I just told you, Mr.

 5 Richey.

 6 Q. Okay.

 7 A. I'm not always perfectly eloquent.

 8 Q. But you would agree with your testimony before the grand

 9 jury then that there are IRS guidelines that let you know if

10 it's a church or not?

11 A. Like I just said, Mr. Richey, there are general guidelines

12 just like I told the grand jury that allows the IRS to

13 determine for tax purposes if an organization would generally

14 meet the definition of what a church would be.

15 Q. And so you used those guidelines and you made a

16 determination regarding CSE, that it was not a church; is that

17 correct?

18 A. Sir, I made no determination.  I formed my own opinion.

19 Q. And did you send Mr. Hovind a copy of your opinion letting

20 him know that you had made this opinion that CSE was not a

21 church?

22 A. No, sir.

23 Q. But you did in fact testify to the grand jury that it was

24 not a church, didn't you?

25 A. Yes, sir.  I testified that I didn't believe that there was
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 2 say the same thing.

 3 Q. Right, because in your belief it was a creationist-themed

 4 business?

 5 A. That's how I defined it at the time, yes, sir.

 6 MR. RICHEY:  Your Honor, I have no further questions.

 7 THE COURT:  Thank you.

 8 Ms. Heldmyer.

 9 MS. HELDMYER:  Thank you, Your Honor.

10 REDIRECT EXAMINATION 

11 BY MS. HELDMYER: 

12 Q. Hello, Agent Schneider.

13 A. Good morning.

14 Q. Let me begin with the last subject matter first.  

15 Mr. Richey asked you about the guidelines to determine

16 according to the IRS what is a recognized true church that

17 would be eligible for an exemption.  First of all, what kind of

18 exemption are we talking about?

19 A. We're talking about exemption as recognized from income

20 tax, that when it comes to churches, churches can receive money

21 from multiple sources and that money is not income to the

22 church.  It's like a business receives income, they have to pay

23 tax on that income, generally.  A church does not.  So when I

24 was speaking in those terms, it was referring to income tax.

25 Q. Does that have any impact, whatsoever, on employment taxes
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 2 A. Not at all.

 3 Q. The types of things that the IRS takes into consideration

 4 to determine whether there is a church are what, what types of

 5 things?

 6 A. My understanding is generally they look for it as an order

 7 of worship.  Is there ordained ministers?  Is there an

 8 ordination process?  Is there a process for training

 9 individuals for ordination.  Are there -- is there a hiearchy?

10 Is there control?  Is there a governing body?  These are just

11 some of the things that come to mind as general indicators that

12 it may be a church.  And as you know, I didn't mention

13 building -- or structure, that's not part of the things that

14 you look at, but the IRS has approximately 12 different

15 indicators of what may lead one to believe that something is

16 operating as an actual church.

17 Q. Were those the types of factors that you took into

18 consideration when you testified before the grand jury that you

19 did not believe that CSE was a church?

20 A. Yes, ma'am.

21 Q. Mr. Richey also asked you about some questions that were

22 posed by the grand jury with regard to some request that they

23 had.  Was that your responsibility to make sure that the grand

24 jury had all the information that it needed on the law and the

25 Internal Revenue Code?
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 2 Q. And to your knowledge, this grand jury testimony that you

 3 were referencing here with Mr. Richey is dated April 20, 2005,

 4 if it wasn't on the record already.  Were there subsequent

 5 appearances and testimony that was presented to this same grand

 6 jury by yourself or by other witnesses?

 7 A. Yes, ma'am.

 8 Q. And an explanation of the law?

 9 A. Yes.

10 MR. RICHEY:  Objection, Your Honor, calls for

11 speculation of a witness, who is not present.

12 THE COURT:  Sustained.

13 BY MS. HELDMYER: 

14 Q. All right.  Now, you were also asked by Mr. Barringer about

15 the structure of CSE.  He asked you a few questions, I believe 

16 Mr. Richey did, too, about the time periods, Mooneyhan, Pastor

17 Mooneyhan and his Faith Baptist Fellowship to Glen Stoll.  And

18 I think you testified that to the best of your knowledge it was

19 somewhere around 2003 that Mr. Stoll stepped in; is that

20 correct?

21 A. Yes, ma'am.

22 Q. You were asked by Mr. Barringer some questions about the

23 unincorporated business trusts and the corporation soles and

24 the trusts that were set up by Mr. Stoll.  Do you have any

25 knowledge as to whether or not those structures would have any
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 2 withholding of employment taxes?

 3 A. Absolutely none.

 4 Q. Now, let me go way back to Mr. Richey's inquiry of you as

 5 to your authority to issue summonses.  I believe there were

 6 some questions about some references to some documents and some

 7 questions as to whether or not there was a criminal

 8 investigation versus a civil investigation going on when you

 9 issued the first summons to Mr. Hovind.  Can you explain, to

10 the best of your knowledge, what your authority was to issue

11 the summons to Mr. Hovind's entities before the service of the

12 search warrant?

13 A. Well, it derives itself from Title 26, Section 7602, as it

14 listed in the summons and Mr. Richey showed up on the screen,

15 it comes down through a delegation order from the Secretary of

16 the Treasury, the commissioner of the IRS, and it's further

17 delegated down to the level that the special agent in our

18 Internal Revenue manual is authorized to issue summonses to

19 retrieve records in criminal investigations.  So specifically,

20 we are authorized, and that is one of the primary tools that we

21 use to obtain records, specifically in an administrative

22 investigation, an investigation done prior to the grand jury

23 becoming involved.

24 Q. You had referenced the fact that you showed Mr. Hovind your

25 credentials at some point in time.  When was that, the first
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 2 A. The first time he came in, which was -- I believe it was

 3 sometime after the first summons was issued.  So it would have

 4 been July 2002, most likely.

 5 Q. Do your credentials have any information on them that could

 6 have been read by Mr. Hovind, had he chosen to, with regard to

 7 your authority to issue summonses?

 8 A. Yes, ma'am, specifically, it does.

 9 Q. Do you have your credentials with you?

10 A. Always, ma'am.

11 Q. Would you pull them out for me, please?

12 A. Yes, ma'am.

13 Q. Would you read the portion of your credentials that

14 indicate to Mr. Hovind that you read them what your authority

15 was to issue summonses and warrants?

16 A. Certainly, ma'am.  It actually has here -- 

17 THE WITNESS:  Can I turn around to the jury to show

18 the jury just generally what the credentials look like?

19 THE COURT:  Can you do what?

20 THE WITNESS:  Can I turn this toward the jury?

21 THE COURT:  Yes.

22 THE WITNESS:  This is what I'm reading from right

23 here.  The top part has my title.  It says Scott M. Schneider,

24 and it says, this is to certify Scott M. Schneider, whose

25 signature and picture appear, is duly commissioned as a special
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 2 where it has my picture, and then it's signed by myself and the

 3 chief of criminal investigation.  And it says, and has

 4 authority to perform duties --

 5 MR. RICHEY:  Your Honor, I'm going to object to

 6 reading a document that's not in evidence.

 7 THE COURT:  Sustained.

 8 BY MS. HELDMYER: 

 9 Q. All right.  The document that you're referring to, is this

10 the document that you referred -- that you allowed Mr. Hovind

11 to look at when you approached him?

12 A. Yes, ma'am, it is.

13 Q. All right.  Can you paraphrase for us the information that

14 would have been provided by Mr. Hovind regarding summonses and

15 search warrants?

16 A. Certainly.  What it says in there is that --

17 MR. RICHEY:  Objection, Your Honor.

18 MS. HELDMYER:  He's not reading from the document,

19 Your Honor.

20 THE COURT:  Approach the bench.

21 (At the bench:

22 THE COURT:  What's the objection?

23 MR. RICHEY:  If she wants him to paraphrase and

24 testify as to what's on the document, then the document should

25 be admitted into evidence, or at least a copy.
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 2 copy and offer it into evidence.

 3 MR. RICHEY:  I think she's also opened further doors

 4 for recross.  She's gone much more in detail than what's in

 5 cross.

 6 THE COURT:  I disagree.  You certainly opened this

 7 door on redirect about his credentials and satisfied your

 8 client as far as his authority.

 9 MR. RICHEY:  Then admitted more evidence and more

10 documents.

11 THE COURT:  You're objecting to how she was trying to

12 do it without trying to admit the evidence.  This is something

13 you're forcing the evidence to do.

14 MR. RICHEY:  That's true, but those are the Rules of

15 Evidence.

16 THE COURT:  They are.  All right.  You can make a copy

17 of it.

18 MS. HELDMYER:  We can do it on a break.

19 THE COURT:  If we could do that on a break.

20 MS. HELDMYER:  We'll assign a number and --

21 MR. RICHEY:  If it's going to be admitted, I have no

22 objection to using it at this time.

23 THE COURT:  Well, how do you want to proceed?  It

24 doesn't matter to me.  You can proceed now or you can wait

25 until you have an exhibit.
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 2 actually get a number.  We can assign the next number down and

 3 say we'll submit a copy.

 4 THE COURT:  All right.

 5 (Bench conference concluded.)

 6 THE COURT:  Just one moment, Ms. Heldmyer.

 7 Ladies and gentlemen, the agent's credentials, we're

 8 going to make a copy of those on the break.  The government has

 9 sought to introduce the credentials or a copy of that into

10 evidence, and the number will be. .  .

11 MS. HELDMYER:  OBS-124.

12 THE COURT:  OBS?

13 MS. HELDMYER:  124.

14 THE COURT:  124.  It will be admitted into evidence as

15 soon as the exhibit is actually in existence.  However, I do

16 want to caution you at this time that you should not consider

17 the exhibit for the truth of the matters asserted.  They are in

18 the exhibit.  You may, however, consider the exhibit as to the

19 effect that it had on Mr. Hovind when it was shown to him by

20 the agent.

21 All right.  Okay.  You may proceed.

22 MS. HELDMYER:  Thank you, Your Honor.

23 BY MS. HELDMYER: 

24 Q. All right.  Special Agent Schneider, I believe now you can

25 read your credentials for the jury.
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 2 Q. No.  Just go ahead and read them and we'll get a copy of

 3 them made during the break.

 4 A. Okay.  It says, this is to certify that Scott M. Schneider,

 5 whose signature and picture appear below, is duly commissioned

 6 as a special agent and has authority to perform all duties

 7 conferred upon such officers under all laws and regulations

 8 administered by the Internal Revenue Service, including the

 9 authority to investigate, execute, and serve search warrants

10 and arrest warrants, serve subpoenas and summonses, make

11 arrests without warrant, carry firearms, make seizures of

12 property subject to forfeiture, and to require and receive

13 information as to all matters relating to such laws and

14 regulations by the authority of the commissioner of the

15 Internal Revenue.

16 Q. And it's signed by?

17 A. It's signed by myself and the chief of criminal

18 investigation.

19 Q. All right.  Thank you.  Would those have been the

20 credentials that Mr. Hovind had taken a look at at the time of

21 the search warrant as well?

22 MR. RICHEY:  Objection, Your Honor, leading.

23 THE COURT:  Sustained.

24 BY MS. HELDMYER: 

25 Q. Did you show those credentials to him when you served the
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 2 A. Yes.  Or actually -- let me correct myself.  I showed those

 3 credentials to him, not at the time of the search warrant, at

 4 the time that he appeared to the initial time I met with him,

 5 which was July 2002 after the summonses.  He came, and I gave

 6 him an opportunity to see those credentials at that time.

 7 Q. All right.  Let me ask you a question about OBS-73-B, which

 8 is the complaint for preliminary restraining order and

 9 temporary injunction filed by Mr. Hovind in 2002 with regard to

10 the summons that we were just referring to.  Connected, as you

11 have been shown, connected with this document is a copy of a

12 notice that was posted that you were asked questions about by 

13 Mr. Richey with regard to where this was and whether you had

14 seen it when you went in; is that correct?

15 A. Yes, ma'am.

16 MR. RICHEY:  Can I have an exhibit number?

17 MS. HELDMYER:  This is OBS-73-B.

18 BY MS. HELDMYER: 

19 Q. This was provided to you in what form, this particular

20 document?

21 A. This particular document was attached to the lawsuit

22 requesting a permanent injunction.

23 Q. Does that appear to be a copy of what you saw when you went

24 onto the premises?

25 A. As best I could tell, I had no reason to believe otherwise.
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 2 A. Yes, ma'am.  No weapons of any kind may be brought on this

 3 property.  Small children live here, and for their protection,

 4 this prohibition is strictly enforced.

 5 Q. Now, did you see anything when you were serving the search

 6 warrant that was contrary to this representation by Mr. Hovind?

 7 A. Yes, ma'am.

 8 Q. What did you see?

 9 A. Numerous weapons in multiple locations in or around the

10 property. 

11 Q. Like what we saw in Government's Exhibit OBS-120-E, which

12 is the photograph of the weapons?

13 A. Yes, ma'am.

14 Q. Did that fact, the fact that he posted this notice about

15 weapons, yet have weapons himself have impact upon any of the

16 conclusions that you drew that you testified about on

17 cross-examination regarding Mr. Hovind's sincerity about his

18 beliefs?

19 A. Yes, ma'am.  It was just another example that I had to show

20 that everything he did specifically with the attempt to stop

21 law enforcement from doing their job was an attempt to keep him

22 from being investigated.  I mean, he did things for his own

23 personal gain.

24 Q. You were questioned extensively by Mr. Richey about

25 Mr. Hovind's reasons for working, and I believe specifically
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 2 was PR-4, that indicated that he was working for the Lord.  Do

 3 you remember that?

 4 A. Yes, ma'am.

 5 Q. Did the evidence that you found during the course of your

 6 investigation find that there were any other reasons that

 7 Mr. Hovind may have been working?

 8 A. Well --

 9 Q. Let me be more specific.

10 A. Yes, ma'am.

11 Q. Did you find that Mr. Hovind gained materially by his work?

12 A. Yes, ma'am.  Yes, ma'am.

13 Q. In what ways?

14 A. Well, as we've seen some of the other checks, I know that

15 he was able to gain in one way by -- I mean, he provided his

16 children with education.  He paid for his living expenses.  So

17 basically, he had benefit of -- he had better workout equipment

18 than I've ever had.  I mean, generally, he had items that most

19 households are able to afford through the fact that they are

20 working for a living.

21 Q. You were asked extensively, questions extensively about

22 OBS-44 and the other documents that were provided to the grand

23 jury by Mr. Hovind, and I believe Mr. Richey read extensively

24 from the affidavit that Mr. Hovind had provided to the grand

25 jury; is that correct?
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 2 Q. And you had testified, I believe, as you were reading it,

 3 that this was in fact information that was provided by

 4 Mr. Hovind --

 5 MR. RICHEY:  Objection, leading question.

 6 THE COURT:  Sustained.

 7 BY MS. HELDMYER: 

 8 Q. Was this information that was provided by Mr. Hovind in

 9 Mr. Hovind's words?

10 A. Yes, ma'am.

11 Q. Did you find it to be completely truthful?

12 A. No, ma'am.

13 MR. RICHEY:  Objection, calls for speculation.

14 THE COURT:  Overruled.

15 THE WITNESS:  No, ma'am.

16 BY MS. HELDMYER: 

17 Q. This one, this OBS-44, is the one that was dated May 16,

18 2005.  Now, in your capacity as the case agent, would you have

19 any information regarding whether or not the grand jury

20 actually saw this document?

21 A. Yes, ma'am.

22 Q. What would have been the source of your information?

23 A. Well, it would have been through my -- what I was told by

24 yourself and other members of your office.

25 Q. Without telling anyone what was told to you with regard to
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 2 feel it necessary to take any action with regard to these

 3 affidavits after you were told whatever it was that you were

 4 told, personally take any action with regard to these

 5 documents?

 6 A. No, ma'am.

 7 Q. All right.  The affidavit that begins by saying an

 8 affidavit of Dr. Kent E. Hovind, did you find him to be

 9 properly using the term "Dr."?

10 A. No, ma'am.

11 Q. Did you find his versions of the events surrounding the

12 search warrant to be accurate?

13 A. No, ma'am.

14 Q. And let me ask you about -- on page 5 of this affidavit, I

15 think Mr. Richey asked you some questions about Mr. Hovind

16 saying that he had been harassed by the IRS.  Do you see that?

17 A. Yes, ma'am.

18 Q. Were you harassing Mr. Hovind?

19 A. Absolutely not.

20 Q. Was there something that Mr. Hovind could have done to stop

21 the contacts that the IRS was trying to make with him during

22 this period of time?

23 A. Yes, ma'am.

24 Q. What was that?

25 A. Well, Number One, he could have provided records, and
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 2 payroll tax returns.

 3 Q. And had he done that and paid his taxes, would you have

 4 stopped making contact with him?

 5 A. Absolutely.

 6 Q. You were asked a lot of questions, again, about whether you

 7 thought this was a church or not.  And again, does that have

 8 any bearing on why we're here; that is, the charges involving

 9 employment tax and failure to collect and pay over employment

10 taxes?

11 A. The fact that he claimed to be a church, even if he was, it

12 would have absolutely no bearing on employment taxes.

13 Q. Mr. Richey asked you if you had any information regarding

14 some of the individuals that Mr. Hovind had claimed to contact,

15 and I believe that you read off a few names, including John

16 Schlobach and Mr. Ortiz, a Guy Curtis.  I don't know if you

17 mentioned any other ones.  Those are the names I wrote down.

18 Are those names that you are familiar with?

19 A. Yes, ma'am, they are.

20 Q. Are any of those people local here in the community that

21 Mr. Hovind had made contact with?

22 A. None of them are.

23 Q. Mr. Schlobach, I believe you testified as to him.  What is

24 your knowledge Mr. Schlobach?

25 A. Mr. Schlobach had been banned as an enrolled agent in front
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 2 IRS, and he's located up in Washington State.  And I don't know

 3 the specifics of the banning, but that's his current situation.

 4 I believe that people have been looking for him in connection

 5 to other --

 6 MR. RICHEY:  Objection, Your Honor, speculating.

 7 THE COURT:  Sustained.

 8 BY MS. HELDMYER: 

 9 Q. What about Mr. Ortiz?  Do you know who he is?

10 A. Yes, ma'am, if it's the one I believe that is located in

11 Hawaii.  There is Guy Curtis and then there is Mr. Ortiz.

12 Q. And do you know of any action that has been taken

13 against --

14 MR. RICHEY:  Objection, Your Honor, relevance to this

15 case.

16 THE COURT:  Overruled.

17 BY MS. HELDMYER: 

18 Q. Do you know of any action that's been taken against 

19 Mr. Ortiz?

20 A. Yes, ma'am.  I believe that Mr. Ortiz has been indicted and

21 convicted, and I don't know if he's been sentenced, but as a

22 result of his participation in preparation of letters that

23 have -- that people have been using to create a false reliance

24 on professional advice and protection of them from being

25 prosecuted for tax crimes.
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 2 recollection.  It's not yet been admitted into evidence.  Take

 3 a look at that and let me flip the page for you.  Do you see

 4 that?

 5 A. Yes, ma'am.

 6 Q. Does that refresh your recollection as to the fate of 

 7 Mr. Ortiz?

 8 MR. RICHEY:  Your Honor, this document number?

 9 MS. HELDMYER:  It's not admitted, but I have it marked

10 as PR-31-A.

11 BY MS. HELDMYER: 

12 Q. Does that refresh your recollection?

13 A. Yes, ma'am.

14 Q. What happened with Mr. Ortiz?

15 A. He was sentenced to three years in prison as a result of

16 his participation in that conspiracy that I've just described.

17 MR. RICHEY:  Your Honor, can we have a time frame on

18 this?

19 MS. HELDMYER:  That was my next question, Your Honor.  

20 BY MS. HELDMYER: 

21 Q. Do you know when that was?

22 A. I'd have to refresh my memory again, ma'am.  Yes, ma'am.

23 In response to your question of the time frame, he was

24 convicted in 2005 is when sentence was imposed.

25 Q. And indicted when?
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 1 A. He was indicted in 2002, in July of 2002, approximately a 9 : 5 1 A M

 2 week before we -- the first lawsuit was filed in this court.

 3 Q. I believe that you had testified about Mr. Stoll as having

 4 been enjoined; is that correct?

 5 A. Yes, ma'am.

 6 Q. Do you recall when -- what court and when Mr. Stoll was

 7 enjoined from the types of activities that he was involved with

 8 here with Mr. Hovind?

 9 A. As I recall, ma'am, it was in the State of Washington.  I

10 don't recall expressly what district, but it was in the State

11 of Washington, but I believe it was approximately --

12 Q. Let me show you something that might refresh your

13 recollection and see if this does.  This is OBS-72-B.  Does

14 that refresh your recollection as to what court and when?

15 A. Yes, ma'am.

16 Q. What court was it?

17 A. It was the Western District of Washington, federal court in

18 Seattle, and it was in June of 2000 -- 2005, 2005, I believe.

19 Q. Let me show you that again to refresh your recollection.

20 A. Please, yes, June 2005.

21 Q. That was based upon a complaint that was filed when; do you

22 recall?

23 A. I recall it was a while before then.

24 Q. Does that refresh your recollection?  Oh, I'm sorry.  I got

25 you the wrong document.
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 2 Q. I'm sorry.  I'm not seeing the citation.  Let me take a

 3 look at that without standing here and wasting everyone's time.

 4 But the injunction was entered, you said, in June of 2005.

 5 Would that have been preceded by some court action that would

 6 have led up to this order?

 7 A. Yes, ma'am.

 8 Q. You were asked a series of questions regarding all of the

 9 court filings that Mr. Hovind participated in, the motions to

10 quash and the lawsuits, et cetera?

11 A. Yes, ma'am.

12 Q. I believe you were asked the questions as to whether or not

13 those were legal and allowable court actions; is that correct?

14 A. Yes, ma'am.

15 Q. And I believe you were asked whether you felt that these

16 were legitimate court actions.  What was your testimony?

17 A. As I recall, I testified that while the law allowed for

18 these petitions to be filed, these were done in bad faith and

19 that they were filed using arguments that the court had turned

20 down previously and that in my opinion, they were done to delay

21 and impede the investigation.

22 Q. Did you have any other information when you formed your

23 opinion regarding whether or not Mr. Hovind's, what

24 Mr. Hovind's purpose was in continuously filing lawsuits and

25 motions to quash and FOIA requests, et cetera?
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 2 Q. What I'm asking for is the basis for your opinion that you

 3 provided to Mr. Richey regarding whether these files were in

 4 bad faith.  Did you have any information that you obtained

 5 during the course of your investigation that would indicate

 6 that this was some sort of tactic on Mr. Hovind's part?

 7 A. Yes, ma'am.

 8 Q. What information?

 9 A. Well, besides just the pattern itself, there is other

10 evidence that I had reviewed that indicated that he

11 specifically used the tactic to delay and that specifically his

12 things I read and other -- his own voice and other statements

13 that was in the search warrant evidence indicated that he would

14 do anything to avoid appearing in court.  Anything and

15 everything he did was to avoid confrontation and the tactic

16 used was to keep asking questions because they will never

17 bother you that way, and that was the way that you keep from

18 having the IRS continue and that they will eventually get tired

19 and give up.

20 Q. Did you hear any testimony in this courtroom from Mr. Brian

21 Popp that would corroborate that belief?

22 A. Yes, ma'am.

23 Q. What did he say?

24 MR. RICHEY:  Objection, Your Honor, calls for

25 speculation.
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 2 BY MS. HELDMYER: 

 3 Q. What did he say?

 4 A. I'm trying to think of his exact words so I'm as accurate

 5 as possible, but as I -- I believe he generally referred to the

 6 fact that --

 7 MR. RICHEY:  Objection, Your Honor, speculating.

 8 THE WITNESS:  I would have to refer to my own notes of

 9 his testimony.

10 BY MS. HELDMYER: 

11 Q. Let me point you in a direction here.  Do you remember

12 Mr. Popp testifying about a conversation that he had with

13 Mr. Hovind about being on the offensive?

14 A. Yes, ma'am.

15 Q. Okay.  Tell me about that.

16 A. Well, the comment that Mr. Popp made --

17 MR. RICHEY:  I'm going to object, Your Honor.

18 THE COURT:  Approach the bench, please.

19 MS. HELDMYER:  Your Honor, I'll withdraw the question.

20 THE COURT:  All right.  Thank you.

21 BY MS. HELDMYER: 

22 Q. We talked about the Stoll injunction which occurred in

23 mid-2005.  Did you have any evidence pursuant to your

24 investigation whether or not Mr. Hovind continued to invoke the

25 name of Glen Stoll after -- as part of the CSE or having
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 2 Washington State?

 3 A. Yes, ma'am.

 4 Q. When was that?

 5 A. Well, on several occasions, including the letters to the

 6 grand jury after that period of time as well as property

 7 transfers that I believe he conducted after the time of the

 8 injunction, if I recall correctly.

 9 Q. Now, just a couple more questions.  The date of the search

10 warrant was?

11 A. April 14, 2004.

12 Q. You testified that -- about a transaction that you later

13 learned occurred on that day?

14 A. Yes, ma'am.

15 Q. Okay.  By Mr. Hovind?

16 A. Yes, ma'am.

17 Q. And then in June you indicated that there was a levy?

18 A. Yes, ma'am.

19 Q. Or a jeopardy assessment and a levy?

20 A. Yes, ma'am, approximately June 3rd of that same year, 2004.

21 Q. Did you also, through a review of bank records, did you

22 determine that there was yet another transaction conducted by

23 Mr. Hovind shortly after the levy on the $42,000 that you

24 seized in the search warrant?

25 A. Yes, ma'am.
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 2 Baptist Fellowship and your reasons to believe that he did not

 3 have a church.  I think Mr. Richey was asking you those

 4 questions.

 5 A. Yes, ma'am.

 6 Q. Do you recall any statements that were made that you had

 7 access to directly by Mr. Mooneyhan regarding whether or not

 8 Mr. Mooneyhan had a church?

 9 A. Yes, ma'am, I do.

10 Q. What were the circumstances of the statements made by

11 Mr. Mooneyhan?

12 A. Well, Mr. Mooneyhan appeared in front of, I believe it was

13 one of the county boards here in Escambia County regarding the

14 fight over the building permit, the fact that Kent Hovind did

15 not want to be required to have a building permit to build

16 buildings on his property because he was a church.

17 Mr. Mooneyhan appeared, and during his statement to the board

18 stated, I don't have a church.  The church is over our head.

19 There is no congregation.  The world is our congregation, but

20 specifically stated that he did not have -- Faith Baptist

21 Fellowship was not a church.  It was the sort of entire world.

22 Q. Was that in part information that you used regarding your

23 opinion that you formed of whether Faith Baptist Fellowship had

24 anything to do with running CSE?

25 A. Yes, ma'am, in part.
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 2 questions about some letters that Mr. Hovind had received from

 3 the IRS in indicating, asking you -- I think Mr. Richey was

 4 asking you to determine whether or not any law had been cited

 5 or provided to Mr. Hovind in those letters by the IRS telling

 6 him he had to pay his taxes; is that correct?

 7 A. Yes, ma'am.

 8 Q. Have you seen anything else, other than those letters, have

 9 you seen anything else that Mr. Hovind had in his possession

10 that in fact did cite to him, for him, provisions of the law

11 that indicated that he had a responsibility to pay taxes other

12 than what you've already testified to about the court opinions

13 calling him a taxpayer and those types of things?

14 A. I'm not sure.  I believe the Congressional Research Service

15 information was one of those documents that might have provided

16 some additional information regarding the requirement to pay

17 taxes and specifically cited law.

18 Q. All right.  Let me show you that.  That's OBS-17, and I'm

19 going to go to page CRS-14 of that document.  Would you please

20 read that paragraph that says federal income tax is imposed?

21 A. Yes, ma'am.  It says the federal income tax is imposed in

22 IRC Section One on the taxable income of every individual.

23 Taxable income is defined in IRC Section 63.  Every individual

24 whose gross income exceeds specified amounts is required to

25 file an income tax return under IRC Section 6012.  Gross income
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 2 IRC, Internal Revenue Code, the person required to make such

 3 return is required without assessment or notice and demand of

 4 the secretary to pay such tax to the Internal Revenue officer

 5 with whom the return is filed under IRC Section 6151.  These

 6 sections working together make an individual liable for income

 7 taxes.

 8 Q. What are these, Special Agent Schneider, references to IRC

 9 sections?

10 A. These are all of the law sections of the Internal Revenue

11 Code that cite the legal requirement to file income taxes.

12 Q. The way that this document is put together, it has a series

13 of footnotes all the way through it, does it not?

14 A. Yes, ma'am, citing law as well as substantive case law.

15 Q. So here we've got two more IRC sections cited, correct?

16 A. Yes, ma'am.

17 Q. And that pertains to -- let's see.  That's Footnote 47 and

18 Footnote 48.  So read that for me, please.

19 A. Yes, ma'am.  The income tax law requires all taxpayers to

20 maintain such records as are deemed by the treasury department

21 through the IRS to be necessary for the determination of the

22 taxpayer's liability.  Furthermore, the IRS is authorized by

23 statute to inspect such records and to demand their

24 presentation in order to determine whether a return is correct

25 and whether a return has been filed.
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 2 first line right here, please.

 3 A. This summons may be enforced by the IRS by means of an

 4 action brought in the United States District Court.

 5 Q. And that's a reference to Footnote 49?

 6 A. Yes, ma'am.

 7 Q. Let's slide down and see what that is.  Is that an Internal

 8 Revenue Code citation dealing directly with Mr. Hovind?

 9 A. Yes, ma'am.

10 Q. Do these footnotes on this page also provide additional

11 references to the Internal Revenue Code?

12 A. Yes, ma'am, they do.

13 Q. Now, in addition, we read Section 11, I believe, on direct

14 examination many days ago.  The question is asked --

15 MR. RICHEY:  Your Honor, I'm going to object.  This is

16 beyond the scope of cross.

17 THE COURT:  Overruled.

18 BY MS. HELDMYER: 

19 Q. Has the Withholding Act been repealed, and I think you've

20 already read that so we won't read that again, but we have some

21 citations and footnotes here in this paragraph about the

22 Withholding Tax Act of 1943.

23 A. Yes, ma'am.

24 Q. And the act did not expire but was instead repealed, and

25 previous to this repealing Withholding Tax Act, et cetera, the
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 2 A. The present withholding provisions were enacted as part of

 3 the Internal Revenue Act of 1954 and continued as part of the

 4 Internal Revenue Code of 1986.  While they have been amended,

 5 they have not been repealed.

 6 Q. All right.  We go down here to the footnotes referenced.

 7 And what's referenced here in the footnotes for Mr. Hovind's

 8 reference?

 9 A. What it appears to be is chapter and statute citations for

10 the congressional sessions in 1943 and 1944.

11 Q. As well as -- it's not highlighted, but as well as?

12 A. As well as 1954, yes, ma'am.

13 Q. All right.  Now, just briefly skimming the rest of the

14 document, let's take a look at some more footnotes.  Do those

15 footnotes on page 18 provide Mr. Hovind with the law and with

16 treasury department orders?

17 A. Yes, ma'am.

18 Q. Including references to the United States Code?

19 A. Yes, ma'am.

20 Q. Next page.  What are these references to?

21 A. Again, different sections of the United States Code and the

22 Internal Revenue Code.

23 Q. Next page references to what?

24 A. Again, congressional sessions and publications by Congress.

25 Q. Along with?
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 2 States Code.

 3 Q. Is that the Supreme Court right there?

 4 A. Yes, ma'am.

 5 Q. And then on page 25, talking about, talking about filing

 6 income tax returns, correct?

 7 A. Yes, ma'am.

 8 Q. And read that first paragraph for me, please.

 9 A. The penalty is $500.  It may be imposed on any individual

10 who files a document which purports to be a tax return but

11 fails to contain information from which the substantial

12 correctness of the amount of tax shown on the return can be

13 judged or contains information which on its face indicates that

14 the amount of the tax shown on the return is substantially

15 incorrect and such conduct arises from a frivolous position

16 taken by the taxpayer or a desire of the taxpayer which is

17 apparent from the face of the return to delay or impede the

18 administration of the tax laws.

19 Q. And that's Footnote 105, and we go down to Footnote 105,

20 and what is Mr. Hovind given there?

21 A. A section of the Internal Revenue Code.

22 Q. And then would you read the highlighted, excuse me, read

23 the highlighted section for me, please.

24 A. Yes, ma'am.  It should also be mentioned that the federal

25 courts may impose penalties for frivolous claims brought before
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 2 MS. HELDMYER:  One moment, Your Honor, if I could.

 3 I think that's all I have.  Thank you very much,

 4 Special Agent Schneider.

 5 THE WITNESS:  Can I get down now?

 6 THE COURT:  You may step down.

 7 Ladies and gentlemen we're going to go ahead and break

 8 for our morning recess.  Before we do, I have a question to ask

 9 you.  There is a witness to be called this morning, and I

10 believe her name was omitted inadvertently from the witness

11 list that I read to you during the jury selection process, and

12 I need to inquire now as to whether any of you know this

13 person, have any knowledge of her whatsoever, ever heard of

14 her, and her name is -- let me find where I wrote this down -- 

15 MS. HELDMYER:  Jennifer Johnson.

16 THE COURT:  -- Jennifer Johnson.  

17 And she works with Regions Bank in Pensacola?

18 MS. HELDMYER:  Yes, Your Honor.

19 THE COURT:  Ms. Jennifer Johnson.

20 No.  All right.  Thank you.  We'll go ahead and recess

21 until 10:35.  You'll be excused at this time.

22 (Jury out.)

23 MS. HELDMYER:  May I approach with the exhibits, Your

24 Honor?

25 THE COURT:  Yes, please.
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 2 MR. RICHEY:  Yes, Your Honor, I would ask a couple of

 3 things that came up that were not previous exhibits, OBS-124,

 4 and also during redirect PR-31-A regarding Mr. Ortiz, if the

 5 Court is not going to allow recross on that, that the Court at

 6 least grant a limiting instruction that whatever action the IRS

 7 has taken or the courts have taken regarding Mr. Stoll, Mr.

 8 Ortiz, and Mr. Schlobach, that that could not be inferred or

 9 used against my client.

10 THE COURT:  All right.  Well, they were not admitted.

11 The documents were not admitted.  If you wish to recross Agent

12 Schneider about his knowledge of those legal actions, you do so

13 at your peril, but I'll allow it.

14 MR. RICHEY:  Well, as long as -- if the Court will

15 issue a limiting instruction, I won't have the need.

16 THE COURT:  Any objection to a limiting instruction?

17 MS. HELDMYER:  No, Your Honor.  That information was

18 offered to show a lack of good faith, and if the Court wants to

19 apprise the jury that they can consider it only to dispute for

20 the determination of whether he was acting in good faith, I

21 have no objection to that.

22 MR. RICHEY:  And limited to the time frames of the

23 conviction, there was reference to the indictment being brought

24 in 2002.  However, as we're all well aware, it's not until a

25 conviction that the person charged with the crime is presumed
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 2 down until 2005.  The testimony that he was indicted in 2002

 3 would also leave in the jury's mind the impression that as of

 4 2002, there was an issue there.  So a limiting instruction

 5 should also refer to specifically, it can only be considered

 6 after the time frame of 2005 that were shown.

 7 THE COURT:  I'm not sure I understand the objection or

 8 the point that you raise here.

 9 MR. RICHEY:  That the limiting instruction, it

10 should -- it can only go to his good faith belief or

11 understanding as of the time that the Court impose the

12 injunction on Mr. Stoll, he was made aware of it, if he ever

13 was, and the same with Mr. Ortiz.  He was not convicted until

14 2005.  Although the testimony brought out that he was indicted

15 in 2002, that could raise in the jury's mind that as to 2002

16 then, Mr. Hovind should have known there was a problem with 

17 Mr. Ortiz.  And so the instruction should be that the jury can

18 only use that as of the dates that the Court imposes.

19 THE COURT:  All right.  Well, Mr. Richey, I'm going to

20 allow you to propose the limiting instruction that you would

21 like the Court to give.  Please provide that to Ms. Heldmyer

22 for her review, and then I'll meet back with both of you about

23 that.  But you propose what you think is appropriate, and I'll

24 consider it.

25 All right.  Anything else?
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 2 THE COURT:  We'll be in recess until 10:30.

 3 JENNIFER JOHNSON, GOVERNMENT WITNESS. 

 4 THE WITNESS:  Yes, I do please state your full name

 5 and spell your last name for the record.

 6 THE WITNESS:  Jennifer Johnson, J-o-h-n-s-o-n.

 7 THE COURT:  Ms. Heldmyer.

 8 DIRECT EXAMINATION 

 9 BY MS. HELDMYER: 

10 Q. Good morning, Ms. Johnson.

11 A. Good morning.

12 Q. Where do you work?

13 A. Regions Bank.

14 Q. Here in Pensacola?

15 A. Yes, ma'am.

16 Q. What branch?

17 A. Beverly Parkway.

18 Q. What do you do for a living there?

19 A. I'm the branch manager.

20 Q. What kind of duties do you have?

21 A. The kind of duties that I have, I maintain the daily

22 operations of the bank.  I supervise the tellers, the customer

23 service representative, and conduct transactions with customers

24 as necessary.

25 Q. Are you considered one of the custodians of records of
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 2 A. Yes, I am.

 3 Q. Have you had the opportunity to look at some documents that

 4 we provided to you to determine whether or not they are true

 5 copies of Regions Bank documents?

 6 A. Yes, I have.

 7 Q. Let me just show you -- you've seen them before, but let me

 8 just show you here on your screen, STR-155-C right there.  Do

 9 you see those?

10 A. Yes, I do.

11 Q. A series of documents, are those Regions Bank records?

12 A. Yes, they are. 

13 MS. HELDMYER:  The united States would offer STR-155-C

14 into evidence.

15 THE COURT:  Any objections?

16 MR. RICHEY:  No, Your Honor.

17 MR. BARRINGER:  No, Your Honor.

18 THE COURT:  STR-155-C will be admitted.

19 BY MS. HELDMYER: 

20 Q. Let's go through these documents then.  Are you familiar

21 with these types of documents that you can explain them to us?

22 A. Yes, I am.

23 Q. What are we looking at here on the first page of 155-C?

24 A. Okay.  This document is what we call our checking debit,

25 and the date is April 14, 2004.  Sometimes tellers will use
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 2 write them out, whether it be for cash or for this purpose, an

 3 official check.  This looks like a debit used to purchase an

 4 official check for $35,000.

 5 Q. And the account number would be listed right there?

 6 A. That is correct.

 7 Q. And then the name up here, what will that reflect?

 8 A. That is the name on the account.

 9 Q. What will that reflect?

10 A. The signature of the person that was conducting that

11 transaction.

12 Q. Okay.  I'm going to go to the second page of this document,

13 which is -- is that a copy of the same transaction on the top

14 there?

15 A. Yes, it is.

16 Q. Okay.  And then we have on this page, we also have the

17 backside of this document; is that correct?

18 A. Yes, it is.

19 Q. Now, I know this is going to be hard for you to read, but

20 what can you tell us about this particular check by looking at

21 the back?

22 A. Okay.  I can tell you that this item was negotiated at our

23 branch on Garden Street on April 14, 2004 at 11:03, and this

24 was used to purchase an official check.

25 Q. The 11:03?
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 2 Q. Let me turn that around because you can probably see it

 3 better if it's not up side down?

 4 A. That's correct.

 5 Q. Okay.  For $35,000.

 6 The next page of this is a copy that says Regions Bank, it

 7 says send to proof.  Let me back that out so you can see it.

 8 What is this?

 9 A. Okay.  That is our proof copy of the official check that

10 was used to run with that checking debit.

11 Q. Was that the official check that was purchased with the

12 checking debit that we just looked at?

13 A. That is correct.

14 Q. And it says pay to the order of.  Can you read that for me?

15 A. Yes, I can.  Pay to the order of Creation Science

16 Evangelism.

17 Q. The account number here would be whose account?

18 A. That account number is our official check account number.

19 Q. Posing date, it looks like it's divided up by first of the

20 year and then the month and then the day?

21 A. That is correct.

22 Q. So this would have been on what day?

23 A. April 14, 2004.

24 Q. Bottom of this, what can you tell us by looking at the

25 backside of this send to proof, which is the bottom part of
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 1 this page?1 0 : 4 0 A M

 2 A. I can tell you that that was run through our proof

 3 department at Regions Bank in Birmingham, Alabama on April 13,

 4 2004.

 5 Q. What is your proof department?

 6 A. Okay.  Our proof department is similar to like a back

 7 office function.  Anytime our branches conduct transactions,

 8 any of the work that's received from the customers or by the

 9 tellers is sent to this department to process.

10 Q. Is that standard operating procedure?

11 A. Yes, it is.

12 Q. Okay.  The next page of this exhibit is this document.

13 What are we looking at here?

14 A. Okay.  We're looking at a Regions Bank official check

15 issued on April 14, 2004 in the amount of $35,000.

16 Q. What is this a copy of with regard to the other documents

17 that we just looked at?

18 A. That is a copy of the official check that was given to the

19 customer.

20 Q. And it's got your name up here as requester.  You're the

21 one that pulled this on behalf of the bank?

22 A. That is correct.

23 Q. And there is a name of Becky Meredith down here.  Who is

24 she?

25 A. She is another branch manager.
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 1 Q. Tell me about official checks.  What are they alikened to?1 0 : 4 2 A M

 2 Is it more like a regular check you write off your account or

 3 is it more like cash, or what is it?

 4 A. Well, a lot of companies and so forth, they will request

 5 official checks.  This is people that accept these official

 6 checks value them as a little bit more important than someone

 7 writing a personal check.  This is guaranteed funds by Regions

 8 Bank.

 9 Q. The bottom here is the backside of the official check after

10 it came back to the bank; is that correct?

11 A. That is correct.

12 Q. Now, I'm going to flip it around.  It appears to have a

13 signature on it.  Can you tell whose signature that is?

14 A. By looking at that, it looks like the signature of Mr. Kent

15 Hovind.

16 Q. Okay.  I'll flip it back here.  And what can you tell us by

17 looking at the backside of this check as it was returned to

18 Regions Bank?

19 A. Okay.  In looking at the back of this check, it looks like

20 it was negotiated through a company called LPSI out of

21 Louisville, Kentucky on April 19, 2004.

22 Q. And then right here, what does that stand for?

23 A. That would be when it went back through our proof

24 department.

25 Q. The next page of this exhibit is another checking debit
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 1 dated the same day.  What's happening here?1 0 : 4 3 A M

 2 A. Okay.  This checking debit is completed in a branch, and

 3 this was for cash for $35,000 on April 14, 2004.

 4 Q. So is that the same cash that was used to purchase the

 5 cashier's check or is that different cash?

 6 A. That is different cash.

 7 Q. So what can you tell us about what happened when the

 8 customer came into the bank that day?  What did he do?

 9 A. In looking at this document?

10 Q. Yes.

11 A. Cash was given from the teller to the customer.

12 Q. In addition to the cashier's check?

13 A. That is correct.

14 Q. The next page of that is the document with the back of it

15 as well; is that correct?

16 A. That is correct.

17 Q. Let me flip that around so you can see part of that.  What

18 can you tell us from looking at the backside of that check?

19 A. I can tell you that on April 14, 2004 at 11:05, a separate

20 transaction was run for $35,000 cash, check.

21 Q. Let me zoom in here and take a look at that time.

22 A. I'm sorry.  That was 11:09.  Thank you for adjusting that.

23 Q. Sometimes they are hard to read, these checks.

24 Okay.  How much did the customer walk out of the bank with

25 that day?
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 1 A. $35,000 in cash, and the $35,000 official check.1 0 : 4 5 A M

 2 Q. Where did that money come from?

 3 A. His account.

 4 Q. Okay.  Now, I'm going to show you what's been marked for

 5 identification purposes as STR-216-C.  Have you had the

 6 opportunity to review this document?

 7 A. Yes, I have.

 8 Q. Are these Regions Bank, copies of Regions Bank records?

 9 A. That is correct.

10 Q. Regarding an account held by Creation Science Evangelism?

11 A. That is correct.

12 Q. The United States would offer STR-216-C into evidence?

13 THE COURT:  Any objection?

14 MR. RICHEY:  No, Your Honor.

15 MR. BARRINGER:  No, Your Honor.

16 THE COURT:  That will be admitted.

17 BY MS. HELDMYER: 

18 Q. Tell us what's happening here.  I've got the first page of

19 216-C up on the screen.

20 A. Okay.  That is a copy of a check from Creation Science

21 Evangelism paid to the order of cash on June 8, 2004 for

22 $15,000.

23 Q. What happened with this $15,000 cash?

24 A. This check was cashed and cash was given to the customer.

25 Q. The second page of this document appears to be, again, a
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 1 copy of that front page, front of the document, plus the1 0 : 4 6 A M

 2 backside of the document, correct?

 3 A. That is correct.

 4 Q. I'm going to flip that backside around so you can see, and

 5 this time I'll zoom in.  This one is a little harder to read,

 6 but what can you glean from looking at the backside of this

 7 check?

 8 A. I can tell you that on June 8, 2004 at 10:52 this check was

 9 cashed at our Garden Street office for $15,000.

10 Q. Do you know what that means there?

11 A. That means Regions, cash check.

12 Q. Finally, ma'am, I'm going to show you what's marked for

13 identification purposes as STR-215-C.  Have you had the

14 opportunity to review these documents?

15 A. Yes, I have.

16 Q. Are these also Regions Bank records?

17 A. Yes, they are.

18 MS. HELDMYER:  The United States would offer STR-215-C

19 into evidence.

20 THE COURT:  Any objection?

21 MR. RICHEY:  No, Your Honor.

22 MR. BARRINGER:  No, Your Honor.

23 THE COURT:  That will be admitted.

24 BY MS. HELDMYER: 

25 Q. We're now looking at the front page of this document.
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 1 Would you please explain it to us?1 0 : 4 8 A M

 2 A. Yes, I will.  This check written on June 10, 2004, paid to

 3 the order of cash in the amount of $15,000.

 4 Q. The second page of this appears to be the same pattern as

 5 we've seen before that's the same front and it includes the

 6 backside of the checks?

 7 A. That's correct.

 8 Q. Flip it around and ask you the same question, what can you

 9 tell, us as you're looking at the backside of this check?

10 A. Okay.  This one is a little bit more difficult to read.

11 However, I can make out that this was cashed on June 10th, and

12 it was cashed at Regions Bank, Beverly Parkway office, in the

13 amount of $15,000.

14 Q. Obviously, we just looked at two different dates, June 8th

15 and June 10th.  Are those two separate transactions that

16 occurred, each for $15,000?

17 A. That is correct.

18 Q. Did the customer on each of those occasions leave the bank

19 with $15,000 in cash?

20 A. That is correct.

21 MS. HELDMYER:  I have no further questions.  Thank you

22 very much, Ms. Johnson?

23 THE COURT:  Mr. Richey.

24 MR. RICHEY:  Yes, Your Honor.

25 CROSS-EXAMINATION 
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 1 BY MR. RICHEY: 

 2 Q. Good morning, Ms. Johnson.

 3 A. Good morning.

 4 Q. My name is Allen Richey, and I represent Kent Hovind.

 5 A. Okay.

 6 Q. You're the branch manager at the bank; is that correct?

 7 A. That is correct.

 8 Q. How long have you had that position?

 9 A. I've had that position for two years.

10 Q. Okay.  And you said that you deal with currency

11 transactions as part of what you do?

12 A. That is correct.

13 Q. Now, this first exhibit, STR-155-C, that was for $35,000;

14 is that correct?

15 A. That is correct.

16 Q. Was there any problem with this?

17 A. No.

18 Q. You weren't the one that actually handled this, were you?

19 A. No, I was not.

20 Q. In all of the documents that we saw today, did you actually

21 handle those transactions or did someone else?

22 A. Someone else did.

23 Q. You're the one that, I guess, when these documents were

24 requested, then, you're the one that was able obtain them?

25 A. I obtained a copy of the official check.  The other copies
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 1 came out of our office out of Birmingham.1 0 : 5 0 A M

 2 Q. So you don't keep all these documents right there?

 3 A. No, we do not.

 4 Q. Okay.  It's your central location in Birmingham that

 5 maintains all these documents?

 6 A. That is correct.

 7 Q. Do you know about the procedure about how they keep the

 8 documents there?

 9 A. No, I do not.

10 Q. Continuing in this document here, we see this official

11 check that was made.  There was no problem with this check, was

12 there?

13 A. No, there was not.

14 Q. Okay.  And Regions Bank, they didn't have any problem

15 issuing the check?

16 A. No, they did not.

17 Q. And they did not have any problem honoring the check

18 afterwards, did they?

19 A. This check was not cashed at a Regions Bank location.

20 Q. But after it was cashed, Regions Bank did not have any

21 problem honoring it, did they?

22 A. That's correct.

23 Q. And in fact, when this official check was issued, the bank

24 made sure that there was sufficient funds in the account that

25 it was pulled from in order to cover the check, correct?
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 1 A. Yes, that is correct.1 0 : 5 2 A M

 2 Q. And let me just clarify one thing, because I believe at the

 3 end of when you were looking at these particular documents, you

 4 said that the money came from the customer's account.  You said

 5 it came from his account.

 6 A. It came from Creation Science Evangelism's account.

 7 Q. Okay.  Thank you.

 8 A. Thank you.

 9 Q. Now, did -- I'm assuming -- you testified that not only was

10 there this official check that was made, but also $35,000 in

11 cash was issued as well, correct?

12 A. That is correct.

13 Q. And did Regions Bank then issue what's called a currency

14 transaction report?

15 A. Yes, they did.

16 Q. Did you provide copies of those as well?

17 A. Those copies were provided.

18 Q. And you're familiar with the currency transaction report?

19 A. I am.

20 Q. And which form is that?

21 A. Okay.  The currency transaction form is when a customer

22 comes in and notes negotiate a transaction where more than

23 $10,000 is given I'm sorry it's either given or received.

24 Q. And so one would have been issued on this one; is that

25 correct?
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 1 A. Yes, that is correct.1 0 : 5 3 A M

 2 Q. Do you know the particular form number, the number on the

 3 currency transaction form?

 4 A. No, I do not.

 5 Q. So you're not familiar enough with it to just cite it by

 6 number or anything, correct?

 7 A. That is correct.

 8 Q. But you have filled them out before?

 9 A. Yes, I have.

10 Q. And you checked and made sure that there was one that was

11 issued that was filed on this transaction?

12 A. Yes, I did.

13 Q. Was there only one that was issued or two?

14 A. There was one issued.

15 Q. And that's because of the 35,000 in cash that was given,

16 correct?

17 A. That is correct.

18 Q. Was one issued or -- let me rephrase that.  

19 There was not one issued on the official check that was

20 made; is that correct?

21 A. That is correct.

22 Q. Are you familiar with suspicious transaction reports as

23 well?

24 A. Yes, I am.

25 Q. And was one prepared and filed on this transaction?
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 1 A. Not to my knowledge.1 0 : 5 4 A M

 2 Q. And let me show you what you also saw as STR-216-C.  And

 3 did this also come from, then, Creation Science Evangelism's

 4 account?

 5 A. That is correct.

 6 Q. And was there any problem with the funds being in that

 7 account?

 8 A. No, there was not.

 9 Q. There was sufficient funds to cover this check?

10 A. Yes, sir.

11 Q. So the bank honored it and did in fact -- I'm sorry -- did

12 in fact issue the 15,000 in cash?

13 A. That is correct.

14 Q. And did the bank prepare a CTR on this transaction?

15 A. Yes, they did.

16 Q. And do you know if the bank prepared a suspicious

17 transaction report on it?

18 A. To my knowledge, it was not.

19 Q. Okay.  And then Exhibit STR-215-C, again, came from

20 Creation Science Evangelism's account?

21 A. That is correct.

22 Q. And there was no problem with the funds being in the

23 account?

24 A. The funds were available.

25 Q. And the bank did issue the cash?
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 1 A. Yes.1 0 : 5 6 A M

 2 Q. And again, a CTR would have been prepared on this account?

 3 A. That is correct.

 4 Q. And was -- there was nothing else prepared on this, was

 5 there, suspicious transaction report?

 6 A. No, there was not.

 7 MR. RICHEY:  I'll pass the witness, Your Honor.

 8 THE COURT:  Thank you, Mr. Barringer.

 9 MR. BARRINGER:  Thank you, Your Honor.

10 CROSS-EXAMINATION 

11 BY MR. BARRINGER: 

12 Q. Good morning, Ms. Johnson.  My name is Jerry Barringer, and

13 I represent Mrs. Hovind.

14 A. Good morning.

15 Q. I only have one or two quick questions.  How much cash

16 would a Regions Bank branch facility have available on any one

17 day to hand out?

18 A. Okay --

19 MS. HELDMYER:  Objection, relevance, Your Honor.

20 THE COURT:  I'll allow it.

21 THE WITNESS:  Okay.  Sir, it depends on the day.  We

22 actually, each branch ships money out during the week, one to

23 two times per week, so depending on what cash was brought into

24 the bank, a branch could have several hundred thousand dollars

25 at a time.
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 1 Q. Just generally what might be a lowest number that a branch1 0 : 5 7 A M

 2 might have?

 3 A. For example, Friday, for example, depending on the

 4 transactions that come in, maybe 50,000.

 5 Q. Okay.  With respect to this phrase of an official check, is

 6 that a service that Regions Bank provides to its customers,

 7 issuing that type of check?

 8 A. Regions Bank does issue official checks, yes.

 9 Q. And you said that, if I recall correctly that the customers

10 that use these think they are better than regular checks?

11 A. Some customers think that.  I can tell you that official

12 checks are guaranteed by the financial institution, whereas,

13 sometimes personal checks, the funds are not available.

14 Q. Is it -- strike that.

15 We know of things like cashier's check, certified checks.

16 Is an official check like a certified check?

17 A. Each institution calls them different things, but, yes, in

18 Regions Bank, an official check is considered certified funds.

19 MR. BARRINGER:  Okay.  That's all I have, Your Honor.

20 Thank you.

21 THE COURT:  Ms. Heldmyer.

22 REDIRECT EXAMINATION 

23 BY MS. HELDMYER: 

24 Q. Ms. Johnson, does the bank have any kind of policy as to

25 how much cash a customer can take out at any one time?
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 1 A. We do not have that policy.1 0 : 5 9 A M

 2 MS. HELDMYER:  Thank you.

 3 I have nothing further, Your Honor.

 4 THE COURT:  All right.  Ma'am, you may step down.

 5 And your next witness.

 6 MS. HELDMYER:  Chuck Evans.  If I may, Your Honor,

 7 before Mr. Evans takes the witness stand, I have some certified

 8 records that I would ask be admitted.  Actually, he can go

 9 ahead and take the stand.  These are certified records and they

10 are numbered PR-50, PR-53, PR-54, and PR-55, all certifications

11 of lack of record, as we discussed previously.

12 THE COURT:  Any objection?

13 MR. RICHEY:  As to relevance, Your Honor.

14 MR. BARRINGER:  May I look at the exhibits right

15 quickly?

16 THE COURT:  Yes.

17 MS. HELDMYER:  That's what we discussed.

18 MR. RICHEY:  I withdraw my objection, Your Honor.

19 THE COURT:  All right.

20 MS. HELDMYER:  May I consult with counsel one moment?

21 That's fine, Your Honor.  We'll discuss it outside of the

22 presence of the jury, the other issue.  Thank you.

23 THE COURT:  You're not seeking to admit.

24 MS. HELDMYER:  I'm sorry.  There is no objection to

25 PR-50, 53, 54, and 55.  I have others, but we'll talk about
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 1 those at another time.1 1 : 0 1 A M

 2 THE COURT:  So 50, 53, 54, and 55 will be admitted.

 3 THE CLERK:  Do you solemnly swear that the testimony

 4 that you shall give will be the truth, the whole truth and

 5 nothing but the truth so help you God?

 6 THE WITNESS:  I do.

 7 FREDERICK CHARLES EVANS ,GOVERNMENT WITNESS. 

 8 THE CLERK:  Be seated.

 9 Please state your full name and spell your last name

10 for the record.

11 THE WITNESS:  Frederick Charles Evans, E-V-A-N-S.

12 THE COURT:  Ms. Heldmyer.

13 MS. HELDMYER:  Thank you, Your Honor.

14 DIRECT EXAMINATION 

15 BY MS. HELDMYER: 

16 Q. All right.  Special Agent Evans, where do you work?

17 A. I work for the Internal Revenue Service in the criminal

18 investigation division.

19 Q. How long have you been with the Internal Revenue Service?

20 A. Combined as a revenue agent and a criminal investigator,

21 since 1983.

22 Q. How long have you been a criminal investigator?

23 A. Approximately eleven-and-a-half years.

24 Q. What is your current post of duty?

25 A. Pensacola, Florida.
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 1 Q. Do you work in the same office as Special Agent Schneider?1 1 : 0 2 A M

 2 A. Yes, ma'am.

 3 Q. Before that, you said you were a revenue agent?

 4 A. That's correct.

 5 Q. How long were you a revenue agent?

 6 A. Approximately 12 years.

 7 Q. And what was your pose of duty when you were a revenue

 8 agent?

 9 A. Orlando, Florida.

10 Q. What were your specific duties when you were a revenue

11 agent in Orlando?

12 A. Conduct examinations, what we called examinations or what

13 you may consider audits, of corporations, partnerships, 1040

14 personal returns.

15 Q. What's your educational background?

16 A. I have an accounting degree and a systems science degree.

17 Q. What is the last degree, systems science, what is that?

18 A. Computers.

19 Q. All right.  Now, during your tenure as a revenue agent and

20 a special agent, have you had an opportunity to do what's

21 called a tax computation?

22 A. Yes, ma'am.

23 Q. What is a tax computation?

24 A. A tax computation, depending on whether you're talking

25 about personal income tax and employment tax, it could vary.
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 1 Q. What do you do when you do a tax computation?1 1 : 0 3 A M

 2 A. There is a rate that has been imposed and it is computed

 3 based on whether it's personal income, it would be based on an

 4 individual's taxable income, or in this particular case if it's

 5 in regards to payroll tax, it would be based on wages paid.

 6 Q. Where generally do you get the information that you use to

 7 compute payroll taxes?

 8 A. From the employer.

 9 Q. Now, let me back you up and ask you if you got involved in

10 the investigation which eventually led to the arrest of Kent

11 and Jo Hovind?

12 A. Yes, ma'am.

13 Q. How did you get involved in this investigation?

14 A. Well, aside from just being an assistant agent in our

15 office, the investigation was transferred to me, I believe, the

16 last summer, May or June of 2005.

17 Q. For what purpose?

18 A. As, I believe Agent Schneider testified to earlier, it was

19 because of some demands and other duties that he had been

20 assigned.

21 Q. Eventually did you and Agent Schneider work the case

22 together?

23 A. Yes, we did.

24 Q. Did you participate in the execution of the search warrant

25 that Agent Schneider testified?
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 1 A. Yes, I did.1 1 : 0 4 A M

 2 Q. What was your role in the search warrant?

 3 A. Just as an assisting agent, and as I recall, I may have

 4 been the team leader for the residence.

 5 Q. At that point in time when you were there on the premises,

 6 did you have any contact with Kent Hovind?

 7 A. At some point that day, yes, ma'am.

 8 Q. Did Mr. Hovind ask you to do anything?

 9 A. He asked me for my credentials.

10 Q. Did you show him your credentials?

11 A. Yes, ma'am.

12 Q. We've heard about Special Agent Schneider's credentials and

13 the wording on the credentials.  Are yours similar to his?

14 A. Yes, ma'am.  He actually took down, wrote down all the

15 serial numbers for credentials and my badge.

16 Q. Did he write down your name as well?

17 A. I believe so.

18 Q. All right.  Now, subsequent to the search warrant, your

19 participation in the search warrant, did you have opportunity

20 to speak to Mr. Hovind again?

21 A. I'm sure from time to time that day.

22 Q. I'm sorry.  After the search warrant --

23 A. Oh, yes, ma'am.

24 Q. -- at some later time, did you talk to him?

25 A. Yes, ma'am.
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 1 Q. When approximately was that?1 1 : 0 5 A M

 2 A. I believe it was June 16, 2004.

 3 Q. Where were you?

 4 A. At our IRS office.

 5 Q. Here in Pensacola?

 6 A. Yes, ma'am.

 7 Q. Who was there in the office with you?

 8 A. It was myself and my supervisor, Andy Howard.

 9 Q. Were you expecting Mr. Hovind to show up that day?

10 A. No, ma'am.

11 Q. Did he have an appointment with Special Agent Schneider or

12 anyone else in that office?

13 A. No, ma'am.

14 Q. This was approximately two months after the service of the

15 warrant; is that correct?

16 A. That's correct.

17 Q. To your knowledge, did you know whether or not and

18 Mr. Hovind and Agent Schneider had any contact during that

19 two-month period?

20 A. I don't recall specifically.

21 Q. Okay.  Tell us what happened.

22 A. Mr. Hovind came to our office with his son, Eric Hovind,

23 and explained to us that he wanted badge and credential numbers

24 for specific agents in our office.

25 Q. But before you get that far, tell us -- he came to the
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 1 office -- describe the office area where he came to and where1 1 : 0 6 A M

 2 you were having your conversation with him?

 3 A. We have a reception area before you actually come into our

 4 office -- and that's where the conversation took place.

 5 Q. He was not in the office space where the desks and the work

 6 is done?

 7 A. No, ma'am.

 8 Q. And was the door between where he was and where you were

 9 locked?

10 A. Yes.

11 Q. Okay.  Can you see the people who come to your door from

12 inside the office?

13 A. Yes, ma'am.  We have a camera in the reception area.

14 Q. Did you know before you opened the door that it was

15 Mr. Hovind?

16 A. Yes, ma'am.

17 Q. Did you recognize him?

18 A. Yes, ma'am.

19 Q. And you said that your supervisor, Andy Howard, was also

20 there?

21 A. That's correct.

22 Q. Did he also recognize Mr. Hovind?

23 A. Yes, ma'am.

24 Q. So the two of you talk to Mr. Hovind together?

25 A. Yes.
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 1 Q. What was the purpose of both of you talking to Mr. Hovind1 1 : 0 7 A M

 2 statement?

 3 A. So that there would be a witness.

 4 Q. What does that mean?

 5 A. To ensure that things weren't misconstrued at a later

 6 point.

 7 Q. Okay.  After the meeting -- we're going to jump ahead for

 8 just a second.  Did you jot down notes as to your meeting?

 9 A. Yes, ma'am.

10 Q. Eventually, did you turn those into a report?

11 A. Yes, ma'am.

12 Q. Okay.  You said you had a conversation with them him.  Did

13 you go out in the lobby area, you and supervisory Special Agent

14 Howard?

15 A. Yes.

16 Q. Who spoke first; do you recall?

17 A. I may have.  I don't recall who actually spoke first.

18 Q. Now -- I'm sorry.  I interrupted you.  

19 You said he was asking for your badge and creditial

20 numbers?

21 A. He asked for our badge and creditial numbers specifically

22 for four agents in our office, myself, supervisor, Andy Howard

23 and Connie Burgess, and he was corrected.  There is no Connie

24 Burgess in our office -- it's Tanya Burgess -- and Scott

25 Schneider.
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 1 Q. Did he explain why he was asking for creditial numbers and1 1 : 0 8 A M

 2 badges?

 3 A. Not that I recall.  In addition to that, he asked for our

 4 oath of office and our job description.

 5 Q. Who responded to Mr. Hovind directly?

 6 A. In response to that, I don't recall whether it was myself

 7 or my supervisor, but it was indicated to Mr. Hovind that the

 8 badge and creditial numbers had already been provided and

 9 Mr. -- my supervisor did provide his badge and credential

10 numbers to Mr. Hovind.

11 Q. Did you provide yours again?

12 A. I did not.  I recalled informing Mr. Hovind that I had

13 already provided my badge and creditial numbers to him during

14 the execution of the search warrant.

15 Q. Was there any comment to Mr. Hovind about why he would need

16 to verify your employment?

17 A. Yes.  My supervisor informed him, Mr. Hovind, something to

18 the effect that you know where these special agents work; you

19 know where our office is; you have no issue with where our

20 location is or who we work for.

21 Q. What was Mr. Hovind's response?

22 A. Mr. Hovind said, anyone can rent a uniform.

23 Q. Were you wearing a uniform?

24 A. No, ma'am.

25 Q. Did he ask for anything else like telephone numbers?
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 1 A. He did.  He asked for our office telephone number.1 1 : 1 0 A M

 2 Q. Was he provided your office telephone number?

 3 A. Yes, he was.

 4 Q. All right.  Were there any other statements that were made

 5 by Mr. Hovind on that day before he left?

 6 A. Yes, ma'am.

 7 Q. What did he say?

 8 A. He indicated to us that he hoped that we could settle this

 9 peacefully and that people across the United States were

10 praying for us, us being CI special agents, were praying for us

11 across the country.

12 Q. Praying for you specifically?

13 A. Yes, ma'am.

14 Q. What did he say about that?

15 A. That -- you know, I took it that he had given our personal

16 names out to people across the country.

17 Q. Now, when he said, made this comment, what was the tenor,

18 what was the tone of the meeting?

19 A. You know, to me, it was another tactic that, you know,

20 corroborates what's been said, you know, during the trial, that

21 Mr. Hovind intends to be on the offensive with regards to the

22 IRS.

23 Q. Was he friendly and smiling while he was having these

24 conversations with you?

25 A. It was not a friendly visit.
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 1 Q. All right.  After he said that everyone across the country1 1 : 1 1 A M

 2 was praying for you by name what did he say?

 3 A. That he hoped God did not have to step in.  And I asked

 4 Mr. Hovind what did he mean by that.  And he said that he's

 5 been reading the Bible, and he knows what God does to people

 6 who interfere with his ministries.

 7 Q. Was there any response by you or Special Agent Howard about

 8 that comment?

 9 A. Not that I recall.

10 Q. Did you take that comment as a threat?

11 A. Yes, ma'am.

12 Q. Did he leave at that point?

13 A. Yes, ma'am.

14 Q. All right.  Did you get any, directly, any correspondence

15 from Mr. Hovind after that meeting?

16 A. Yes, ma'am.

17 Q. Let me show you what's been marked for identification

18 purposes as OBS-71.  Do you recognize that one-page document?

19 A. Yes, I do.

20 Q. Is that a letter that you received from Mr. Hovind?

21 A. Yes, ma'am.

22 Q. On or about August 18, 2004?

23 A. That's correct.

24 MS. HELDMYER:  We would offer OBS-71 into evidence,

25 Your Honor.
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 1 THE COURT:  Any objections?  1 1 : 1 2 A M

 2 MR. RICHEY:  No, Your Honor.

 3 MR. BARRINGER:  No, Your Honor.

 4 THE COURT:  All right.  That will be admitted.

 5 BY MS. HELDMYER: 

 6 Q. All right.  Special Agent Evans, we're looking at something

 7 called administrative notice of Kent Hovind, XX XXXXXXXX Road,

 8 Pensacola, Florida, dated August 18, 2004, addressed to you.

 9 Is that you Special Agent Chuck Evans?

10 A. Yes, ma'am.

11 Q. Oh, and when you were having your conversation with

12 Mr. Hovind, did he ask you about your name because your name is

13 Frederick?

14 A. My name is Frederick Charles Evans.

15 Q. Did he ask you about your name when you were talking to him

16 two months prior to this letter?

17 A. He did.

18 Q. What did he ask you?

19 A. He asked myself and special agent -- supervisory Special

20 Agent Andy Howard if those were our real names or business

21 names.

22 Q. When you provided your names?

23 A. Yes.

24 Q. What did you tell him?

25 A. My supervisor told him those were our real names and we did
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 2 Q. Did you know what he meant by that, business names?

 3 A. No, ma'am.

 4 Q. Are you aware of any provisions within IRS that allow

 5 someone working for IRS to use a pseudonym or a false name for

 6 protection?

 7 A. I believe revenue officers do.

 8 Q. Now, it says, Dear Agent Check Evans.  Would you just read

 9 that portion for me, please?

10 A. Notice, I Kent Hovind is not now nor have I ever been a

11 resident of the Northern District of Florida.  I am not now and

12 never have been a citizen or resident of the geographical

13 United States, including the District of Columbia, purity RICO,

14 the Virgin Islands, Guam, American Samoa and the Northern

15 Marianna islands.

16 Q. This is signed by Mr. Hovind, correct?

17 A. Yes, ma'am.

18 Q. Is this similar to another document that we have seen here

19 in court?

20 A. Yes.  There was a letter similar to this addressed to

21 Special Agent Schneider.

22 Q. Basically saying the same thing about the notice?

23 A. Yes, ma'am.

24 Q. And read that portion for me, please.

25 A. You, Chuck Evans, are hereby put on notice that this letter
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 1 must be filed as a permanent part of my IRS, IMF record.1 1 : 1 4 A M

 2 Please send me the transaction code and document locator number

 3 that this letter will be filed under as soon as possible and

 4 please remember to refer to it as letter number A n 02.

 5 Q. Special Agent Evans, as part of your assignment with regard

 6 to this particular case, did you have any specific duties that

 7 pertain to the structuring counts of the indictment?

 8 A. Yes, ma'am.

 9 Q. Did you have the opportunity to look at exhibits that have

10 now been entered into evidence that are the original checks to

11 cash that Mrs. Hovind and others there at CSE wrote?

12 A. Yes, ma'am.

13 MS. HELDMYER:  May I approach, Your Honor, to retrieve

14 a document?

15 THE COURT:  Yes, ma'am.

16 MS. HELDMYER:  Special Agent Evans, we have previously

17 admitted this particular package of checks, this includes STR-1

18 through STR-151-A and STR-156 through STR-214; is that correct?

19 A. Yes, ma'am.

20 Q. And did you have a hand in preparing this package?

21 A. Yes, ma'am.

22 Q. And let me show this just very briefly here.  This is a

23 sequence of checks that are mounted with the exhibit number

24 next to them, and they are just all checks to cash, correct?

25 A. Yes, ma'am.
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 1 Q. Now, obviously, there are a lot of them.  Did you have the1 1 : 1 6 A M

 2 opportunity to count how many checks there were here?

 3 A. There's approximately 200.

 4 Q. From what period of time to what period of time?

 5 A. From 1999 through 2003.

 6 Q. Obviously, there are a lot of checks.  Did you have the

 7 opportunity to review those checks and put them in some sort of

 8 a summary form so that it could be more easily looked at and

 9 analyzed?

10 A. Yes, ma'am.

11 Q. How were these charts created?

12 A. They were created by our trial illustrators.

13 Q. And trial illustrators, you're talking about people that

14 are IRS employees?

15 A. Yes, ma'am.

16 Q. Did that do that -- did they create charts under your

17 supervision?  That is, did you tell them the information that

18 would go into the chart and they just then created the charts?

19 A. That's correct.  I provided them with spreadsheets.

20 Q. Okay.  Let me show you what's been marked for

21 identification purposes as STR-217-A, B, C and D.  Do you see

22 those?

23 A. Yes, ma'am.

24 Q. Are those the charts that were prepared to summarize the

25 checks for cash for the period of time of 2000 through 2003 of
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 1 the checks that we've just seen in that composite exhibit?1 1 : 1 8 A M

 2 A. Yes, ma'am.

 3 Q. And have you had the opportunity to verify the accuracy of

 4 these charts?

 5 A. Yes, I have.

 6 Q. The United States would offer STR-217-A, B, C and D into

 7 evidence?

 8 THE COURT:  Any objection?

 9 MR. RICHEY:  No, Your Honor.

10 MR. BARRINGER:  No, Your Honor.

11 THE COURT:  All right.  Those will be admitted.

12 BY MS. HELDMYER: 

13 Q. Looking at the first one, Special Agent Evans, Kent E. and

14 Jo Hovind, checks to cash, 2000, what I want you to do on this

15 first chart is just kind of explain to us how this is arranged

16 and what we are looking at.

17 A. Down the left side are the months for that particular year.

18 In this case, it's 2000.  To the right of the months are the

19 checks to cash, each one has the check number on it, the amount

20 and the date that was written on the check.

21 Q. I'm going to zoom in here so that we can see a little bit

22 better some of the specifics that we're talking about.  Please

23 continue.

24 A. Yes, ma'am.  And then furthest to the right indicates who

25 signed the checks.
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 1 Q. So, and you can pick up your pen if you've got it there and1 1 : 1 9 A M

 2 mark, if you'd like, we've got signed by Jo Hovind.  What does

 3 that pertain to right there?

 4 A. This particular signed by Jo Hovind pertains to this

 5 particular check right here.

 6 Q. Okay.  Now, this one here say signed by Martha Harris, what

 7 would that reflect?

 8 A. That would indicate that both of these checks were signed

 9 by Martha Harris.

10 Q. And here we have a little bit more specific information,

11 one pertaining to that check and one pertaining to that check?

12 A. Yes, ma'am.

13 Q. Okay.  I'm going to back out now so that we can see the

14 activities of this for the year 2000.  If I back out too much,

15 you won't be able to read it.  I think that generally can be

16 seen.

17 Walk us through what is happening here.  We start with 8-

18 and $9,000 checks.  Can you explain that to us, please?

19 A. Yes, ma'am.  You start out in February and March, or

20 February, the checks for $8,000.  They increase in March and

21 April up to $9,000.  May and June continues to be $9,000, all

22 the way up through August.  The September checks increase to

23 $9,000.

24 Q. Have you had an opportunity to look at these dates and

25 compare those to calendars and count the number of days in
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 2 A. Yes, ma'am.

 3 Q. Is there any pattern here?  In other words, is there a

 4 check that's cashed every Friday, every Wednesday and Friday,

 5 any kind of pattern?

 6 A. There is no pattern with regard to the dates.

 7 Q. The the amount of checks per month seem to vary, obviously,

 8 correct?

 9 A. Yes, they do.

10 Q. You indicated that here in 2000, the amounts, the amounts

11 of the checks, generally, did they increase?

12 A. Yes, they do.  They increase to $9,500 up through the end

13 of 2000.

14 Q. Once they increased to 9,500, did they stay consistent in

15 that number, $9,500?

16 A. Yes, ma'am, up through December, 9,500.

17 Q. Have you had an opportunity to review this document as

18 compared to some of the other documents that have come into

19 evidence that indicate the payroll needs of Creation Science

20 Evangelism during this period of time?

21 A. Yes, ma'am.

22 Q. And these checks, the need for this money, do they

23 correspond at all for the actual need for payroll?  In other

24 words, on these days do the records reflect that was the exact

25 amount of money that was needed to fulfill payroll?
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 1 A. No, ma'am, it doesn't at all.  The payroll fluctuated quite1 1 : 2 2 A M

 2 a bit, whereas, these checks to cash do not fluctuate other

 3 than the fact they go from 9,000 to $9,500, later on to $9,600.

 4 Q. You have an indication here.  Tell us what that means here.

 5 A. That's the total checks that were cashed in 2000 that were

 6 on this chart.

 7 Q. Let me go to 2001.  Would you walk us through this, please?

 8 A. Yes, ma'am.  This is, again, more of the same beginning in

 9 January, the first check for $9,000, then, 9,500, 9,500.  The

10 signatures on the check again are to the right of the checks

11 for that particular month.

12 Q. Again, the same question, is there any pattern here in 2001

13 as to the number of days between or the days of the week that

14 these monies were needed?

15 A. No pattern that I could come up with.

16 Q. What, in fact, is consistent about these checks?

17 A. The only thing that appears consistent are the signers, the

18 majority of them are Jo Hovind and the amounts.

19 Q. We have, for example, right here we have one for $7,000.

20 Is that the exception to the rule that you just stated?

21 A. Absolutely.

22 Q. Okay.  So we have 9,500, and 9,500, right here, I believe

23 that's the first $9,600 check.  Am I looking at that correctly?

24 A. Yes, ma'am.

25 Q. Does it appear then from that point in time that there is a
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 2 A. Yes, ma'am.  The checks increase $100.

 3 Q. We've got one here that's back to 95?  The rest are how

 4 much?

 5 A. 9,600.

 6 Q. On this particular chart on 2001, we have two different

 7 colors of these green boxes.  What do the two colors reflect?

 8 A. As indicated here, the darker shaded checks were charged in

 9 the return of the indictment.

10 Q. So these particular checks right here, the ones in the

11 dark, are those counts in the indictment as structured?

12 A. Yes, ma'am.

13 Q. What is that, the total for this year?

14 A. The total checks that were cashed, and I can't quite see

15 the year -- I'm sorry -- 2001, $482,400.

16 Q. When we're looking at these checks for cash, what do these

17 indicate what was actually happening at the bank?  We have the

18 bank and the checks and we have the chart.  What was happening?

19 A. Mrs. Hovind was coming in with a check payable to cash.

20 The checks were endorsed by Mrs. Hovind and currency was given

21 to Mrs. Hovind in the amount of the check.

22 Q. We have -- let's take a look here, just as an example, at

23 the June, that seems to be the month with the most checks here,

24 which is with right there.  The date's up here, we've got

25 June 1st, et cetera, those reflect which dates now?
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 1 A. Those reflect the dates that were written on the check.1 1 : 2 6 A M

 2 Q. Did you find that sometimes the date that was written on

 3 the check did not correspond with the day the check was

 4 actually cashed?

 5 A. Very often.

 6 Q. Do you know why?

 7 A. No, ma'am.

 8 Q. So let's take a look at June.  Just kind of walk us through

 9 June and tell us how often these $9,500 checks were cashed in

10 the month of June.

11 A. The dates that were written on the check it goes from

12 June 1st and then six days later approximately to June 7,

13 four days later, June 11, two days later June 13, six days

14 later, June 19 and then ten days later, June 29.

15 Q. I asked about the payroll needs, and I know that we don't

16 have a lot of records, but did you see anything, any needs of

17 CSE that would have been met by this consistent cashing of

18 9,500 and subsequent $9,600 checks?

19 A. No, I did not.

20 Q. So at this point in time, you were explaining about Mrs.

21 Hovind going into the bank other than signed by somebody else,

22 signed by somebody, who actually went to the bank, do you know?

23 A. It would indicate on the back of that check.  The

24 individual that had signature authority on this account were Jo

25 Hovind, Martha Harris, and Tanya Hovind.
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 1 Q. So this person who was primarily Jo Hovind would actually1 1 : 2 7 A M

 2 go in the bank and physically carry out $9,500 in cash?

 3 A. That's correct.

 4 MR. RICHEY:  Objection, Your Honor.

 5 THE COURT:  Overruled.

 6 BY MS. HELDMYER: 

 7 Q. Now, let's go to 2002.  Now, we're up to a total of how

 8 much cash was taken out of the bank by Mrs. Hovind and these

 9 other individuals listed?

10 A. Approximately half-a-million dollars.

11 Q. Let's take a look at the amounts.  Walk us through now,

12 please.  We still have the dark and the light are we still

13 talking about those listed in the indictment and those that

14 would not be?

15 A. That's correct.

16 Q. Okay.  Let me ask you about that.  The ones, there are some

17 here, for example, here's April.  There are two that are light

18 green.  Those apparently, according to this chart, were signed

19 by Tanya Hovind.  Does that have anything to do with those not

20 charged in the indictment?

21 A. Yes, they were in fact signed by Tanya Hovind.

22 Q. If we walk through, how much were these checks for up to,

23 let's go right into there, above.  How much are these checks

24 for?

25 A. It looks like every single one of them are for $9,600.
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 2 three checks, and then in March, there were six checks and each

 3 one of those was for $9,600?

 4 A. Yes, ma'am.

 5 Q. Regardless of how many times she had to go to the bank that

 6 month?

 7 A. Yes.

 8 MR. RICHEY:  Objection to the leading questions.

 9 THE COURT:  Sustained.

10 BY MS. HELDMYER: 

11 Q. So we're going to talk about this particular point in time

12 right here.  We go $9,600, $9,600, and then we go down, the

13 amounts then go down from that point.  It looks like

14 September 10th.  Do you see that?

15 A. Yes, ma'am.

16 Q. That's where I'm talking about.  That amount of that check

17 that I have the arrow for is how much?

18 A. $5,400.

19 Q. What do you know, based upon your investigation was

20 happening around that period of time?

21 A. I think it's been testified to by Special Agent Schneider

22 that the criminal investigation began in June or July, I

23 believe, of 2002 -- or I'm sorry -- that Mr. Hovind was

24 notified of the criminal investigation.

25 Q. Do you recall Mr. Popp's testimony with regard to cash?
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 1 A. Yes, ma'am.1 1 : 3 0 A M

 2 Q. And there is an exhibit that is PR-1 that's been entered

 3 into evidence regarding -- which is a memo from Mr. Hovind.  Do

 4 you recall that document?

 5 A. Yes, I do.

 6 Q. Without me having to pull it out, can you remind us what

 7 that says?

 8 A. I think you said it was addressed to the staff and it

 9 indicates that there is going to be a transition from cash to

10 check with regards to the payroll.

11 Q. What do you know from analyzing the records what actually

12 happened regarding the pay to employees?  In other words, at

13 that point in time, did they completely stop paying cash to

14 employees?

15 MR. RICHEY:  Objection, leading questions.

16 THE COURT:  Overruled.

17 BY MS. HELDMYER: 

18 Q. You may answer.

19 A. That particular exhibit indicates that if employees --

20 MR. RICHEY:  Objection, Your Honor.  The document

21 speaks for itself.  He's paraphrasing.

22 MS. HELDMYER:  I'll get it.

23 THE COURT:  Would you get the document, please?  Thank

24 you.  That's PR-1.

25 MS. HELDMYER:  PR-1, Your Honor.
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 2 Q. It's on the screen.  Would you please read paragraph one

 3 for us?

 4 A. Every week we withdraw, transport and store a large

 5 quantity of cash to meet the support of our growing staff.  It

 6 would simplify several things for our financial staff as well

 7 as be safer for the ministry to give checks every week instead

 8 of cash.  Please notify Tanya or Martha right away if you still

 9 need to be paid in cash.

10 Q. And the date on that memo is?

11 A. July 22, 2002.

12 Q. Did you also find indications based upon the information

13 that was seized in the search warrant that whether or not the

14 family members, the Hovind family members, were being paid by

15 check or by cash?

16 A. Yes.

17 Q. What did you learn?

18 A. That they continued to be paid in cash.

19 Q. I'll back out one more time here and show you the pattern

20 starting at that time frame in early September.  What's

21 happening after that?

22 A. The amount of the checks, the amounts that are being cashed

23 fall somewhat.

24 Q. The total amount of checks per month, does that -- let me

25 just back out so we can make sure we see the whole thing.  The
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 1 total amount of checks for that time frame, how does that1 1 : 3 3 A M

 2 compare with the rest of the year?

 3 A. I would have to add them up, but quite possibly, it still

 4 may be somewhat lower.

 5 Q. And I'm just talking about the number of checks.

 6 A. Oh, I'm sorry.

 7 Q. The count of checks?

 8 A. Yes, the number increases.

 9 Q. So does it appear that whether or not from this chart

10 whether or not there were more trips to the bank after the

11 amount of money dropped?

12 A. Obviously, there were more trips to the bank.

13 Q. Okay.  We saw the total of $501,050 for 2002, and let's

14 take a look at 2003.  Tell us about that.

15 A. The checks to cash significantly decreased.

16 Q. So for a total in 2003 of how much?

17 A. 145,000 -- $145,450.

18 Q. What can we glean based upon the color of these boxes

19 regarding whether or not any of these checks were charged in

20 the indictment?

21 A. They were not charged.

22 Q. We have introduced a number of currency transaction

23 reports, and I think the last witness testified about some

24 currency transaction reports.  Are you familiar with those that

25 have come into evidence?
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 2 Q. Have you had the opportunity to take a look to see what

 3 events created or caused the filing of those CTRs, based upon

 4 the financial records obtained from the Hovinds?

 5 A. Yes, I have.

 6 Q. What document specifically did you look at that would be

 7 admitted into evidence that you used to make this analysis?

 8 A. The specific checks.

 9 Q. And do you have the exhibit numbers?

10 A. For which?

11 Q. I'm sorry.  For the currency transaction report checks?

12 I'm sorry do you have those up there with you?

13 A. No, I do not.

14 Q. Let me show you STR-218 marked for identification purposes.

15 Is this a check that you created, I mean, a check -- is this a

16 chart that you created?

17 A. Yes, ma'am.

18 Q. Is this a chart that you created based upon evidence that's

19 been admitted during the trial here these past couple of weeks?

20 A. Yes, that's correct.

21 Q. The exhibit numbers that are listed on this chart, do they

22 show the exhibit numbers of the information that was used to

23 create this chart?

24 A. That's correct.

25 Q. So we have two exhibit numbers listed here, one for the CTR
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 1 and one for the checks?1 1 : 3 6 A M

 2 A. That's correct.

 3 MS. HELDMYER:  The United States would offer Exhibit

 4 STR-218 into evidence.

 5 THE COURT:  Any objection?

 6 MR. BARRINGER:  No, Your Honor.

 7 MR. RICHEY:  No, Your Honor.

 8 THE COURT:  218 is admitted.

 9 BY MS. HELDMYER: 

10 Q. Would you walk us through this chart, please?

11 A. As indicated on the columns or the titles of the columns

12 across the top, the first column is the date of the currency

13 transaction report, the first one being December 20, 1999.  The

14 transaction amount is for $15,000.  The exhibit number is

15 STR-154-B.  The checks that made up that particular currency

16 transaction report, there are two of them, each of which are

17 for $7,500, the time negotiated is the time that the check was

18 cashed and the exhibit number, and then the comment column

19 describes who the check was payable to and who signed the

20 check.

21 Q. The CTRs then that are referenced here, and I'm not going

22 to pull them out, but those are the exhibit numbers; is that

23 correct?

24 A. Yes, ma'am.

25 Q. The CTRs were filed for this amount of dollars for
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 1 transactions, and those were filed -- were they filed by the1 1 : 3 7 A M

 2 bank?

 3 A. Yes, they were.

 4 Q. Now, let's walk through the first one.  This is

 5 December 20, 1999.  The CTR was filed because what happened?

 6 A. There was one or more transactions that exceeded $10,000.

 7 Q. And what did you do to determine what those transactions

 8 were that triggered the CTR filing?

 9 A. Reviewed the checks to cash.

10 Q. What did you find out happened in this particular

11 transaction?

12 A. On this particular transaction, Mrs. Hovind wrote two

13 checks payable to cash, came in on the same day, which was

14 December 20th.  The first time she came in at 1:19 p.m., cashed

15 a check for $7,500; came in at 2:50 p.m. the same day and

16 cashed another check for $7,500.

17 Q. Is there something significant about the time negotiated

18 here?

19 A. Yes.

20 Q. What is it?

21 A. The 2:00 p.m. cutoff for AmSouth Bank.

22 Q. What is the 2:00 p.m. cutoff?

23 A. That is when their business day begins and ends.

24 Q. So the 2:00 p.m. cutoff, what are you saying about that in

25 relation to when Mrs. Hovind was in the bank twice that day?
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 1 A. I believe Mrs. Hovind felt that she was going to evade --1 1 : 3 9 A M

 2 MR. BARRINGER:  Objection, Your Honor.

 3 THE COURT:  Sustained.

 4 BY MS. HELDMYER: 

 5 Q. If you would just explain -- the checks were negotiated at

 6 what time with regard to or in relation to the 2:00 p.m.

 7 cutoff?

 8 A. I'm sorry.  Yes.  The first check was negotiated at

 9 1:19 p.m., and the second check was negotiated at 2:50 p.m.

10 Q. What I'm asking, what is that in relation to that 2:00 p.m.

11 cutoff?

12 A. Before and after.

13 Q. The CTR was filed by -- in all these cases it's AmSouth

14 Bank?

15 A. Yes, ma'am.

16 Q. Do you know why they went ahead and filed the CTR even

17 though the transactions were before and after the cutoff?

18 A. I can't say for sure.

19 MR. BARRINGER:  Objection, if he can't say for sure.

20 THE COURT:  Sustained.

21 BY MS. HELDMYER: 

22 Q. 12/12/2000, the next one was the CTR amount that we saw in

23 court was $19,000?

24 A. Yes, ma'am.

25 Q. Tell us what happened here.
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 1 A. Mrs. Hovind came in at 12:48 p.m. cashed a check for1 1 : 4 0 A M

 2 $9,500.  On the same day she came in at 3:59 p.m. and cashed

 3 another check for $9,500.

 4 Q. Now, we have the checks to cash chart here as STR-217-A for

 5 the year 2000, and we have two checks in December.  Now, the

 6 dates on these checks here in the chart in 217-A were for

 7 12/8/2000 and 12/12/2000.  So what makes you believe in your

 8 previous chart that they were cashed on the same day?

 9 A. Because that's what's indicated on the back of the check.

10 Q. So you flipped the check over and looked at the

11 information?

12 A. That's correct.

13 Q. So the date that was on the check was 12/8?

14 A. That's the date written on the front of the check.

15 Q. But it was cashed on?

16 A. 12/12/2000.

17 Q. All right.  The next one, 12/12/2001 is the next

18 structuring -- I'm sorry -- the next CTR?

19 A. Yes, ma'am.

20 Q. What happened here?

21 A. Mrs. Hovind came in on that day and cashed a check for

22 $9,600.

23 Q. What triggered the CTR being filed on that day?

24 A. At some point that during that day Maury Adkins came in

25 with a check on the CSE account and cashed a check for, I think
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 2 Q. Does that help?

 3 A. That's correct.

 4 Q. All right.  On 3/01/02?

 5 A. Something similar happened.  Mrs. Hovind came in on

 6 March 1, 2002 and cashed a check for $9,600.  At some point

 7 during that day, Maury Adkins came in and cashed a check for

 8 $500 on the same account.

 9 Q. 3/12/02?

10 A. Same thing, Mrs. Hovind came in and cashed a check for

11 $9,600 on March 12th, and sometime during that same day, Maury

12 Adkins came in and cashed a check for $4,000.

13 Q. If I slide it over, you have a notation here that says

14 payable to Maury Adkins signed by Jo Hovind.  What does that

15 mean?

16 A. That would mean the check was payable to Maury Adkins and

17 Jo Hovind signed the check.

18 Q. She made out the check and signed it?

19 A. Yes, ma'am.

20 Q. Okay.  6/13/02?

21 A. On June 13, 2002, Mrs. Hovind came in at 1:05 p.m. and

22 cashed a check for $9,600, and again at 4:02 p.m. -- and if you

23 could slide it over just so I could ensure Mrs. Hovind -- I'll

24 pull it down.

25 A. 4:20 p.m. Tanya Hovind came in and cashed a check for
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 2 Q. 8/02/02?

 3 A. On August 2, 2002, Mrs. Hovind came in and cashed a check

 4 for $9,600.  At some time during that same day, August 2nd,

 5 Maury Adkins came in and cashed a check for $500.

 6 Q. On 11/12/02?

 7 A. On November 12, 2002, Mrs. Hovind came in.  At 11:45 a.m.,

 8 cashed a check for $7,200, again came in at 3:04 p.m. and

 9 cashed another check for $7,800.

10 Q. We look at our chart that was introduced as STR-217-C,

11 which was checks cashed in 2002, and we go down to November and

12 we see what appears to be those two checks.  Are those the two

13 checks?

14 A. That's correct.

15 Q. And the dates on there again are -- reflect?

16 A. November 8th and November 12th.

17 Q. Which are what on the check?

18 A. Those are the dates that are written on the front of the

19 check.

20 Q. Okay.  But they were cashed?

21 A. They were both cashed on November 12, 2002.

22 Q. Again on these last two, what was significant about the

23 times?

24 A. Again, before and after 2:00 p.m.

25 Q. Now, let's talk about tax computations.  Do you have
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 2 A. Yes, ma'am.

 3 Q. Can you explain, ordinarily, how you would calculate

 4 employment tax computations?  In other words, what kinds of

 5 things are you computing?

 6 A. Normally an employer would compute the employment tax.

 7 Q. What is an employment tax?

 8 A. It's a tax imposed on the wages of employees and on the

 9 employer.

10 Q. What is supposed to happen with the employment taxes?

11 A. Normally an employer will withhold FICA taxes, which are

12 the Social Security and Medicare taxes, from employees and

13 federal withholding as well from the employees, and they will

14 also pay over a matching amount of the FICA taxes.

15 Q. What are those percentages?

16 A. The Social Security tax portion is 6.2 percent for the

17 employee and six point, the matching portion is 6.2 percent for

18 the employer.  The Medicare portion for the FICA tax are, I

19 believe, 1.45 percent for the employee and the matching, again,

20 1.45 percent for the employer.

21 Q. When we talk about withholding, physically what is an

22 employer supposed to do?

23 A. When they pay the wages to the employee, they are required

24 to withhold the FICA taxes and the income tax.

25 Q. And put it where?
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 1 A. In trust and pay it over to the IRS with their quarterly1 1 : 4 7 A M

 2 941 return.

 3 Q. They hold it in trust, they pay it over, are they supposed

 4 to add their portion before they pay it over?

 5 A. When they file the 941 quarterly return they are supposed

 6 to include their portion of the FICA taxes.

 7 Q. You said there is something called a quarterly 941.  What

 8 is that?

 9 A. It's an employment tax return that's due at the end of the

10 month following each quarter.

11 Q. Which means what, in terms of dates?

12 A. In other words, for the first quarter, which would be

13 January through March, that first quarter return would be due

14 to the IRS by the end of the following month, which would be

15 April 30th.

16 Q. What does the IRS do if the IRS is called upon to do its

17 own tax computations where no withholding was done?  How would

18 the IRS calculate those withholdings, what should have been

19 withheld?

20 A. The income tax is calculated at 20 percent.

21 Q. So if there was -- well, if the employer has withheld, what

22 normally would he base that figure on, that percentage?

23 A. Normally an employer will provide an employee with a form

24 W-4, which the employee will complete and that W-4 indicates

25 his marital status and number of allowances and withholding is
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 2 Q. So does the 20 percent figure that is used by IRS, under

 3 what circumstances is that used to compute the withholding of

 4 the income taxes?

 5 A. When the employer hasn't fulfilled that duty.

 6 Q. How about the Social Security and Medicare, does that stay

 7 consistent?

 8 A. Yes, ma'am.

 9 Q. That is the 6.2 percent and 1.45 percent?

10 A. It's 7.65 for the employee and 7.65 for the employer.

11 Q. You said something about the quarterly returns.  Are they

12 supposed to be filed -- quarterly, obviously, how many times a

13 year?

14 A. Four times.

15 Q. Let me show you what's been admitted into evidence as

16 PR-50.  This is a certification of lack of record.  What does

17 that mean?

18 A. It indicates that there is no record of a form 941

19 quarterly federal income tax return for CSE Enterprise business

20 trust.

21 Q. And this is a certification from what, from whom?

22 A. Our IRS office in Atlanta, Georgia.

23 Q. And this one relates to who?

24 A. CSE Enterprises Business Trust, Kent Hovind, trustee.

25 Q. And it indicates that, let's see, it says kind of form, a
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 2 form?

 3 A. Yes, ma'am.

 4 Q. And it indicates that no records were found for this entire

 5 period of time?

 6 A. That's correct.

 7 Q. Now, PR-53 is the same type of one-page document for

 8 certification of lack of record.  This one reflects Kent

 9 Hovind, CSE Enterprises, Form 940.  What is that?

10 A. Form 940 is the employer's annual federal unemployment tax

11 return.

12 Q. And what happened?  What are they certifying here?

13 A. That there were no form 940s for 2001, 2002, 2003, or 2004.

14 Q. PR-55 is a certification for lack of record for Kent Hovind

15 CSE Enterprise's, again for form 941?

16 A. Yes.

17 Q. Is that correct?

18 A. Yes, ma'am.

19 Q. Indicating what?

20 A. That there were no quarterly payroll returns for these

21 specific quarters right here.

22 Q. Why do we have two of these, one for Kent E. Hovind CSE

23 Enterprises and one for CSE Enterprises Business Trust, Kent

24 Hovind, trustee?

25 A. In an effort to ensure there were no employment tax returns
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 2 Q. And finally, PR-55, certification of lack of record for the

 3 business trust, Kent Hovind, trustee, the 940s?

 4 A. Yes, ma'am.

 5 Q. What does this sheet tell us, this form tell us?

 6 A. Indicates there were no 940 returns prepared for that

 7 period.

 8 Q. Well, because of that, what formula did you use in

 9 attempting to compute the amount of employment tax that

10 Mr. Hovind should have withheld during this period of time?

11 A. The rates were computed.  As I stated earlier, the total

12 employee's portion, which was 7.65 percent for the FICA, the

13 employer's portion, which was 7.65 percent for the FICA, and

14 the withholding was computed at 20 percent.

15 Q. All right.  Did you create charts based upon your

16 calculations of how much employment taxes should have been

17 withhold and paid over?

18 A. Yes, I did.

19 Q. Let me show you PR-58-A through F.  Are those the charts

20 you created?

21 A. These charts were, again, created by our trial

22 illustrators, but they were created based on spreadsheets that

23 I provided to them.

24 Q. At your direction?

25 A. Yes, ma'am.
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 2 them to put into these charts is accurately reflected in these

 3 charts?

 4 A. Yes, I did.

 5 MS. HELDMYER:  The United States would offer PR-58-A

 6 through F into evidence.

 7 THE COURT:  Any objection?

 8 MR. RICHEY:  No, Your Honor.

 9 MR. BARRINGER:  No, Your Honor.

10 THE COURT:  Those will be admitted.

11 BY MS. HELDMYER: 

12 Q. The first chart we're looking at is 58-A it says 1999

13 employment tax computation.  Just explain to us what this chart

14 tells us, please.

15 A. These charts compute the employment tax for each month and

16 each quarter for 1999 that we were able to obtain records

17 pursuant to the search warrant with regards to this particular

18 time period.

19 Q. And I believe I forgot to ask you, what information did you

20 use to determine what the total payroll was for CSE?

21 A. The records were obtained pursuant to the search warrant

22 and they include exhibits PR-32 through PR-36.

23 Q. Did you do any independent investigation with regard to how

24 much total payroll they had or did you take their documents at

25 their word?
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 2 Q. Did you have enough information from the search warrant in

 3 order to accurately -- well, let me take back accurately.  In

 4 order to give us the figures that are presented here on the

 5 chart?

 6 A. Yes, ma'am.

 7 Q. This chart starts in July.  Why does it start in July?

 8 A. That's the beginning of -- we found no records prior to

 9 that.

10 Q. Okay.  So this has the month, obviously, and the total

11 payroll in the second column.  Again, these figures came from

12 where?

13 A. Exhibits PR-32 through 36.

14 Q. The second one is quarter total.  You only have entries in

15 September and December.  Why is that?

16 A. This figure would represent the total of those three

17 months, and this figure would represent the total for those

18 three months.

19 Q. Those would be for what they say, they are quarterly

20 totals, right?

21 A. Yes, ma'am.

22 Q. And the FICA tax, and FICA stands for?

23 A. Federal Insurance Contributions Act.

24 Q. How did you calculate these numbers?

25 A. 7.65 percent was this whole column.
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 2 A. 7.65 percent.

 3 Q. That's good.  7.65 percent, of this figure here?

 4 A. Yes, ma'am.

 5 Q. And this dollar figure here in this column represents what

 6 in terms of Mr. Hovind's responsibility?

 7 A. This is the FICA tax that should have been withheld from

 8 the employees and paid over.  These amounts totaled together

 9 would be the amount that was required to be withheld and paid

10 with regards to FICA tax.

11 Q. Next column is federal withholding.  What does that mean?

12 A. These amounts were computed at 20 percent of these wages

13 here.

14 Q. Okay.  Total tax required to be withheld per quarter, and

15 here, again, we have the two figures at the end of the two

16 quarters; is that correct?

17 A. Yes, ma'am.

18 Q. And the total tax required to be paid per quarter, what

19 does that mean?

20 A. These amounts here include the employer's portion of the

21 FICA.

22 Q. And you have the totals column here at the bottom.  Is that

23 all of the figures added up?

24 A. Yes, ma'am.

25 Q. For 1999, based on the information you had?
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 2 Q. Let's go to 2000.  Same column, same information?

 3 A. Yes, ma'am.

 4 Q. So very briefly, if you could walk us through.  This time

 5 we have a full year, so we have four quarter totals for the

 6 payroll, correct?

 7 A. Yes, ma'am.

 8 Q. And then your calculations and the withholding.  What

 9 figures represent how much had been withheld total for that

10 year?

11 A. This total right here represents the amount that should

12 have been withheld from the employees, representing the FICA

13 tax.  This amount right here should be 20 percent that should

14 have been withheld or if WD-4s had been completed and the

15 amount of income tax that was withheld from employees.

16 Q. This figure represents what?

17 A. The total of these two.

18 Q. And this figure represents?

19 A. That figure includes the employer's portion of this figure,

20 in other words, the matching amount for 2000.

21 Q. The total for the year?

22 A. Yes, ma'am.

23 Q. And for the record, that was PR-58-B and now we're looking

24 at PR-58-C, the same information?

25 A. Yes, ma'am.
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 1 Q. Okay.  Just run through the totals for us, please.1 1 : 5 8 A M

 2 A. Total payroll for that year $479,661.93.  The FICA tax that

 3 should have been withheld from the employees should have been

 4 36,694.14.  The income tax withholding totaled $95,932.39.  The

 5 total required to be withheld and paid over, $132,626.52.  The

 6 total here, again, the grand total including the employer's

 7 portion of the FICA.

 8 Q. PR-58-D is for 2002.  We have an extra column on here, so

 9 let me pan out here.  Explain why we have an extra column that

10 says current indictment, total tax required to be withheld.

11 A. These are the figures that match the indictment along with

12 the total figure, $163,556 is the total amount due.

13 Q. And that figure is very similar to that figure.  Why are

14 those two figures the same?

15 A. Because that's the consistent total of the payroll for that

16 year.

17 Q. What happened here in 2002 that makes a difference between

18 the numbers quarterly that are in the indictment versus the

19 numbers that you've come up with here to add up to basically

20 the same figure?

21 A. At the time of the indictment, records were not found that

22 specified -- there were not specific records found that showed

23 the monthly payroll amount, and therefore, the total amount

24 $163,000, 163,556 was divided by four, and those wages were

25 applied equally each quarter.
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 2 figures now?

 3 A. If you could slide it over.

 4 Q. Sure.

 5 A. Again, the total figure here does not change.  The only

 6 thing that changed are these numbers here, and that is because

 7 records were found that did indicate specifically each month's

 8 payroll up through July.  After July what was left of the total

 9 payroll was divided by five, again, because there were not

10 records located that indicated what the specific amounts were

11 for August, September, October, November or December.

12 Q. You were able obtain such records after the indictment was

13 returned?

14 A. Well, the records were in evidence.  They were located --

15 as I indicated before, there were 30 or 40 boxes.  In

16 preparation for trial, those charts were found that did

17 indicate the specific amounts for January through July.

18 Q. Okay.  So when we go in here, in terms of what's charged in

19 the indictment, are the specific quarter totals charged in the

20 indictment, these particular figures here for this and other

21 years that we have been looking at?

22 A. Yes, ma'am.

23 Q. Okay.  So these figures are the more accurate figures right

24 in here based upon what you found?

25 A. These figures, yes, ma'am.
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 1 Q. Okay.  Are they fairly consistent with the number that you1 2 : 0 2 P M

 2 used to calculate the total?

 3 A. I'm sorry?

 4 Q. I'm sorry.  Are these numbers fairly close to what you

 5 ended up dividing out the total per quarter?

 6 A. Somewhat, yes.

 7 Q. And I'm looking at 2003, same information?

 8 A. Yes, ma'am.  Again --

 9 Q. Totals, please?

10 A. Total payroll for 2003 is $642,449.11.  The FICA tax that

11 should have been withheld from the employees, $49,147.36,

12 income tax withholding, $128,489.82.  The total that should

13 have been withheld and paid over $177,637.18.  And this amount

14 here, again, includes the employer's portion of the FICA.

15 Q. 2004 only has the first quarter on it.  Why is that?

16 A. We executed the search warrant in March -- I'm sorry -- in

17 April of 2004.

18 Q. So you have records for the rest of the year?  Do you have

19 anything past the search warrant date?

20 A. No, ma'am.

21 Q. Same information, same type totals?

22 A. Yes, ma'am.

23 Q. Did you do any analysis of the bank records that have been

24 admitted into evidence regarding the available cash at CSE?

25 THE COURT:  I apologize.  Ms. Heldmyer, I think this
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 2 into another line.

 3 Ladies and gentlemen, we'll be in recess for lunch

 4 until 1:15.  Please don't discuss the case amongst yourselves

 5 or with anyone else during the lunch recess, and also please

 6 don't attempt to form any opinion about the merits of the case

 7 at this time.

 8 THE COURT:  We'll see I back at 1:15.

 9 (Jury out.)

10 THE COURT:  Agent Evans, you may step down.  Please

11 don't discuss your testimony during the recess.

12 THE WITNESS:  Yes, ma'am.

13 THE COURT:  All right.  Ms. Heldmyer.

14 MS. HELDMYER:  Yes, Your Honor.  We have a copy of

15 Special Agent Schneider credentials.  Apparently, I'm not up on

16 the Internal Revenue Service's protocol when it comes to things

17 like this.  I was told after -- during the break that it is

18 their policy not to copy these.  I suggested that perhaps we

19 could get some sort of a protective order with regard to this

20 particular exhibit so that it's not copied or maybe even put

21 under seal after its use by the jury so that there is no chance

22 that Special Agent Schneider credentials would get copied and

23 removed from the clerk's office.  Would that be appropriate?

24 THE COURT:  Yes, we can certainly file it under seal

25 after the trial.
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 2 THE COURT:  All right.  On the issue of OBS-72-B,

 3 which has been identified, marked, but not admitted.  This is

 4 the injunction in the case of Glen Stoll and Remedies At Law.

 5 In reviewing this document, Ms. Heldmyer, I'm going to

 6 sustained the objection to the admission of the document.  I do

 7 not think enough was made of this by Mr. Richey with Special

 8 Agent Schneider to justify putting in the entire document, and

 9 I would find that the probative value would be substantially

10 outweighed by the risk of prejudice here even with a limiting

11 instruction and even if it is admitted only to rehabilitate

12 Special Agent Schneider I don't think he was impeached enough

13 to justify the admission of this document.

14 MS. HELDMYER:  Understood, Your Honor.  Thank you.

15 THE COURT:  Let me return this to you.

16 Mr. Richey or Mr. Barringer, anything before we go?

17 MR. RICHEY:  No, Your Honor.

18 MR. BARRINGER:  No, Your Honor.

19 MS. HELDMYER:  I'm afraid I have something.

20 THE COURT:  All right.

21 MS. HELDMYER:  Mr. Richey had admitted into evidence

22 during Special Agent Schneider's cross-examination.  Obviously,

23 he was allowed to do that.  He put in a document that's

24 PR-44-E, which was one single year of a certificate of

25 assessments and payments for Mr. Hovind.  I believe in the
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 2 go ahead and introduce the remaining years for the pertinent

 3 period of time under indictment regarding certificate of

 4 assessments and payments.  He wanted that particular one

 5 because of the $42,000 assessment I would like to offer the

 6 remainder of them, PR-44-A, B, C, D and F -- I'm sorry -- and

 7 G, which are for the years 1999 through 2005, with one of them

 8 already being admitted.

 9 MR. RICHEY:  Yes, Your Honor.  My objection is that

10 these are form 4340s regarding the personal individual income

11 tax of Mr. Hovind.  And my argument is that they are not

12 relevant to this case and could be prejudicial to the jury or

13 to -- excuse me -- prejudicial to my client because this case

14 is not about his individual income taxes.  The reason that 44-E

15 was offered and admitted was because it did deal specifically

16 with the cash that was seized and what action the IRS took

17 regarding that, and that's the only reason why that particular

18 document was admitted.

19 THE COURT:  All right.  I'm not going to allow the

20 admission of the documents, Ms. Heldmyer.  I don't think that

21 there is enough relevance there to admit those, and there is

22 certainly the risk of prejudice as Mr. Hovind is not charged

23 with personal income tax evasion.  So I'll sustain the

24 objection to the admission of those documents.

25 If there is nothing else, we'll be in recess until
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 2 (Recess.)

 3 THE COURT:  Ms. Heldmyer, Agent Evans, you may be

 4 seated.  You're still under oath.  Ms. Heldmyer, you may

 5 proceed.

 6 MS. HELDMYER:  Thank you, Your Honor.

 7 BY MS. HELDMYER: 

 8 Q. Special Agent Evans, I think we were talking about some

 9 analysis that you may have done of bank records to determine

10 whether or not Mr. Hovind was capable of paying the tax

11 computation amounts that you found due and owing --

12 MR. RICHEY:  Objection, Your Honor.  Is there a

13 question?

14 THE COURT:  Sustained, as to leading.

15 BY MS. HELDMYER: 

16 Q. PR-58-A through F, which I'll put one of them here,

17 PR-58-A?

18 THE COURT:  These have not been admitted?

19 MS. HELDMYER:  Yes, these are admitted, Your Honor.

20 THE COURT:  Okay.  I thought they were.  All right.  I

21 apologize.

22 BY MS. HELDMYER: 

23 Q. This is the the 1999 tax computation.  And remind us again

24 what we're looking at in terms of the amount required for

25 Mr. Hovind to have withheld in 1999?
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 2 here.

 3 Q. And the next figure would be, 59 would be what?

 4 A. That includes the employer's portion of the FICA tax.

 5 Q. And we looked before lunch, we looked at charts all in the

 6 PR-58 series for 2000, 2001 for those figures, 2003 -- I'm

 7 sorry.  I got those out of order.  That's 2003, 2004, do you

 8 see those?

 9 A. Yes, ma'am.

10 Q. Did you do an analysis of any bank records that were of

11 bank accounts owned or operated by the Hovinds?

12 A. Yes, ma'am, the CSE accounts, the two accounts at AmSouth

13 and then the Regions Bank account.

14 Q. For what purpose did you do that analysis?

15 A. It's just another way to show that there were funds

16 available to pay the employment tax obligation, and this would

17 be in addition to various disposition of funds during the same

18 time periods with regard to capital acquisitions, personal

19 expenditures, so on and so forth, payments to their children to

20 show that there were funds available to meet the employment tax

21 obligations.

22 Q. Did you analyze, in performing this function, analyze

23 exhibits that were already in evidence here in this trial?

24 A. Yes, ma'am.

25 Q. Do you have those exhibit numbers in front of you?
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 2 MS. HELDMYER:  This has not yet been admitted, Your

 3 Honor, INC-248.  

 4 BY MS. HELDMYER: 

 5 Q. Is this a summary chart that you created?

 6 A. Yes, it is.

 7 Q. Based upon the information admitted into evidence?

 8 A. Yes, ma'am.

 9 Q. Is this a summary of something?

10 A. It's a summary of the bank balances on these three

11 accounts.

12 Q. And tell us the exhibit numbers that you used to come up

13 with this particular chart for 2001.

14 A. For 2001, they are exhibits INC-2 through 13 and 55 through

15 66.

16 Q. For the 2002 chart, what exhibits did you use to calculate

17 this chart?

18 A. INC-14 through 25, 30.

19 Q. I'm sorry.  Go ahead.

20 A. Thirty-nine and 40, 67 through 78.

21 Q. For 2003 part of the same exhibit, what exhibits did you

22 use to create this chart?

23 A. INC-26 through 38, 41 through 53, and 79 through 83.

24 MS. HELDMYER:  Your Honor, the United States would

25 offer INC-248 into evidence.
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 2 MR. BARRINGER:  No, Your Honor.

 3 MR. RICHEY:  No, Your Honor.

 4 THE COURT:  It will be admitted.  

 5 BY MS. HELDMYER: 

 6 Q. The first page up here, Special Agent Evans, is INC-248.

 7 Could you walk us through what this represents, please?

 8 A. 2001 monthly bank balances.  The beginning balance all the

 9 way down through here, this is the first account, CSE

10 Enterprises at Amsouth Bank with the listed account number.

11 This is the Regions Bank account, which was not open in 2001,

12 and this is the other AmSouth Bank account which was the money

13 market account.

14 Q. We see here where, in the money market account

15 specifically, where there is a balance of over $100,000 and

16 then drops to $2,811.49.  Do you know, based upon the

17 information and evidence provided during the trial, what

18 occurred during that period of time in May of 2001 to cause

19 that number to drop?

20 A. The property was purchased from Darlene Porter.

21 Q. All right.  So for 2001, January through December, what did

22 you do to create this total funds available column?

23 A. Each one of these figures was taken directly from the bank

24 statement, and this would have been the beginning balance in

25 this particular account added with this balance in this
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 2 that column there.

 3 Q. Is there anything reflected in this chart other than just

 4 cash in the bank in the names of any of these accounts?

 5 A. I'm not sure I understand the question.

 6 Q. Okay.  Is there anything else -- this total funds available

 7 here, this figure, is there anything else represented in those

 8 dollar figures other than what's available in cash out of these

 9 three accounts?

10 A. No, ma'am.

11 Q. In other words, did you factor in any of the value of the

12 property or any of the value of the assets that they own or

13 anything of that nature?

14 A. No.  And also it doesn't include any checks that may be

15 outstanding.  There wasn't a bank reconciliation done.

16 Q. This column right here, it says not open.  What do we know

17 this account to be?

18 A. That was the payroll account that was opened in 2002.

19 Q. So we'll see that as we get into the 2002 chart.  Now, 2002

20 we show February through December and the running balances

21 here.  Can you walk us through that, please?

22 A. Again, it's much the same thing, the beginning balance of

23 the accounts listed up here in these columns, the Regions Bank

24 account did not open until December '02, and the money market

25 account which maintained a minimum balance.
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 2 here?

 3 A. Yes, ma'am.  Again, it's going to be these two columns

 4 combined.

 5 Q. And in the case of December forward, it's going to be those

 6 three?

 7 A. Yes, ma'am.

 8 Q. 2003, same columns, although we have a closed account here

 9 for the money market; is that correct?

10 A. That's correct.  The money market was closed there.

11 Q. All right.  Give us just a couple of samplings of the total

12 funds available here in 2003.

13 A. These were the balances that were maintained throughout the

14 year, ranging right around -- above 200,000, the lowest going

15 down to here, which is 169,000.

16 MS. HELDMYER:  That's all the questions I have.  Thank

17 you very much.

18 THE COURT:  Mr. Richey.

19 CROSS-EXAMINATION 

20 BY MR. RICHEY: 

21 Q. Good afternoon, Agent Evans.

22 A. Good afternoon.

23 Q. Now, you said you've been with the IRS since 1983; is that

24 correct?

25 A. Yes, sir.
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 2 college?

 3 A. I co-op'd with the IRS while I was in college.

 4 Q. Okay.  But then after you graduated from college, you went

 5 straight to work with the IRS?

 6 A. That's correct.

 7 Q. And you said you had degrees in accounting and systems

 8 science; is that correct?

 9 A. It was a double major.

10 Q. So those are both bachelor degrees; is that correct?

11 A. Yes, sir.

12 Q. Are you also a CPA?

13 A. No, I am not.

14 Q. So you have your accounting degree and then a systems

15 science degree?

16 A. Yes, sir.

17 Q. Let me just understand, from your testimony, you were

18 present on April 14, 2004?

19 A. At the execution of --

20 Q. Yeah, at the execution of the warrant?

21 A. Yes, sir.

22 Q. And you heard Agent Schneider say that he didn't have any

23 evidence that Mr. Hovind had a doctorate degree; is that

24 correct?

25 A. Yes, I believe Agent Schneider testified to that.
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 2 A. Yes.

 3 MS. HELDMYER:  Objection.  That's beyond the scope,

 4 Your Honor.

 5 THE COURT:  Sustained.

 6 BY MR. RICHEY: 

 7 Q. Well, when you were present that day, didn't you see

 8 hanging on the wall the doctorate degree of Mr. Hovind?

 9 MS. HELDMYER:  Objection, beyond the scope, Your

10 Honor.

11 THE COURT:  Sustained.

12 BY MR. RICHEY: 

13 Q. But that's still your belief?

14 MS. HELDMYER:  Objection, Your Honor.

15 THE COURT:  Sustained, Mr. Richey.  My ruling is not

16 going to change.

17 BY MR. RICHEY: 

18 Q. So as a revenue agent, you said that you performed

19 examinations and audits?

20 A. Examination and audits are interchangeable, and they mean

21 the same thing to me.

22 Q. And that's basically when you take the documents, financial

23 documents that are provided for you and you go through and

24 calculate what the potential income was and then calculate

25 deductions and things of that nature and come up with the tax
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 2 A. That would vary.  You would have to be more specific.

 3 Q. You did do that at times, right?  You've done examinations

 4 before?

 5 A. Yes.

 6 Q. And so you know of the procedures with examinations?

 7 A. Yes.

 8 Q. Okay.  And you're aware of the procedures then after an

 9 examination is done of notifying the individual of what the tax

10 calculation is?

11 A. Somewhat.  It's been eleven-and-a-half years.

12 Q. So you don't do that anymore?

13 A. Not since I became a special agent.

14 Q. And you don't work with revenue agents anymore?

15 A. Occasionally.

16 Q. Did you work with a revenue agent in this case?

17 A. I did not.

18 Q. So it's your testimony today that no actual examination was

19 performed then by a revenue agent?

20 A. With regards to?

21 Q. With regards to the documents that you're showing here

22 today?

23 A. With regards to employment taxes through 2000, 2003.

24 Q. Correct?

25 A. Not to my knowledge.
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 2 A. No, I did not.

 3 Q. So to your knowledge, there was no civil examination

 4 performed regarding the employment taxes, right?

 5 A. For what period?

 6 Q. From 2001 through 2003?

 7 A. Not that I'm aware of, no.

 8 Q. Or even into 2004?

 9 A. Not that I'm aware of.

10 Q. So the times consisting of the indictment here, there

11 hasn't been any examination or notice, notice of deficiency,

12 anything like that, correct?

13 A. Again, with regards to -- I'm assuming that you're talking

14 about the employment tax liability for 2002, 2003?

15 Q. Correct.

16 A. Correct.

17 Q. Now, you said that when the warrant was, on the execution

18 of the warrant, maybe I misheard you, that you were the team

19 leader for the residence?

20 A. If I recall, I was the team leader and I believe Special

21 Agent Schneider testified also for the residence.

22 Q. And so by the residence, what do you mean at XX XXXXXXXX at

23 XX XXXXXXXX?

24 A. Yes, where Mr. and Mrs. Hovind reside.

25 Q. Was that at XX XXXXXXXX or XX XXXXXXXX?
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 2 Q. By team leader, what do you mean by that?

 3 A. Because Special Agent Schneider was not always available at

 4 each particular location, each particular location had its own

 5 team leader and that was me for the XX XXXXXXXX.

 6 Q. Okay.  And that is where when all of the individuals came

 7 in to work that day, that is where they were all kept, at XX

 8 XXXXXXXX; is that correct?

 9 A. In the gazebo, as testified previously.

10 Q. Right, and that's at XX XXXXXXXX?

11 A. Yes, sir.

12 Q. So you oversaw all of that, correct?

13 A. No, sir, not necessarily.

14 Q. What were your duties that day then?

15 A. My duties with regard to the execution of the warrant at XX

16 XXXXXXXX was to answer any questions that came up with regards

17 to that residence if Scott was not available, Special Agent

18 Schneider.

19 Q. So you just kind of meandered around, and if someone had a

20 question, they asked you?

21 A. That's correct.  And I also assisted in the search.

22 Q. Okay.  In what ways did you assist in the search?

23 A. I searched portions of the residence.

24 Q. Which portions?

25 A. I don't recall exactly which portions.



Evans - Cross/Mr. Richey    158
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 2 June 16, 2004 that he came down to your office.  Where is your

 3 office located?

 4 A. XXX XXXXX XXXXX here in Pensacola.

 5 Q. Oh, okay.  And so when you come into your offices, you said

 6 there was a receptionist area?

 7 A. A reception area.

 8 Q. Okay.  A reception area.  And how large is that area?

 9 A. It's relatively small.  I can't say exactly, but maybe

10 10 feet by 12 feet or something like that.

11 Q. And just a couple of chairs in that area?

12 A. That's correct.  There's two or three chairs in there.

13 Q. And you said there is a camera there.  Is that -- I mean,

14 from the camera, you could see the whole area?

15 A. Pretty much.

16 Q. And you said that the doors are locked.  That means that no

17 one can come in past the reception area into the office area;

18 is that correct?

19 A. It's a combination lock, a punch combination.

20 Q. But someone just coming in, they couldn't get past the

21 reception area without you or someone else who is present to

22 allow them entrance; is that correct?

23 A. That's correct.

24 Q. Okay.  And so that day you remained in the reception area;

25 is that correct?
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 2 reception area.

 3 Q. Okay.  So in this small area, then there were four people

 4 there?

 5 A. Yes, sir.

 6 Q. And you said there's a camera there.  Is the camera -- is

 7 it recorded to where you keep the recording or is it just kind

 8 of a running --

 9 A. It's recorded.

10 Q. Okay.  Does it also pick up sound?

11 A. No, sir, it does not.

12 Q. And past the reception area, then that's not a public area,

13 is it?

14 A. It is not.

15 Q. And during your conversation then with Mr. Hovind, I

16 believe you said that he said that he hoped that you could

17 settle this peacefully; is that correct?

18 A. Peacefully sticks in my mind as the quote.

19 Q. Okay.  And so did you ever, after you performed your

20 calculations and determined what you thought was owed as a tax,

21 did you ever send that to Mr. Hovind and say, hey, we think

22 that you owe this; come in and pay it?

23 A. No, sir.

24 Q. Did you ever even send him a notice and tell him, look,

25 we're calculating tax; we believe that you owe an employment
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 2 A. No.

 3 Q. This was the first time that -- or strike that.  

 4 Now you said that he said that people across the country

 5 were praying for you and you said that was for you

 6 individually?

 7 A. That's correct.

 8 Q. And --

 9 A. Personally.  In other words, I got the impression from him

10 that he had given my name out to individuals across the

11 country.

12 Q. You got that impression because he said that he had given

13 your name out?

14 A. That's correct.

15 Q. He specifically said, I told people to pray for Frederick

16 Charles Evans or Chuck Evans?

17 A. I don't know specifically what he said.  He gave me -- that

18 was the impression that he gave me.

19 Q. You said that your perception is that Mr. Hovind is on the

20 offensive with the IRS, right?  Do you recall saying that?

21 A. Yes, I do.

22 Q. So that means that you felt like you were on defensive?

23 A. That's not true.

24 Q. So when he said you said it was not a friendly conversation

25 or a friendly meeting that day?
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 2 Q. So you didn't shake hands when you came in; you didn't

 3 shake hands when you left?

 4 A. I don't recall specifically, but that would not surprise me

 5 if I shook his hand, both when he arrived and when he departed.

 6 Q. Was there any pushing or shoving or yelling that went on

 7 during that time?

 8 A. No, sir.

 9 Q. But because he told you that he hoped God didn't have to

10 step in and made reference to something that he had read in the

11 Bible of what God does and then you took that as a threat?

12 A. In the context, yes.

13 Q. Okay.  And is that the only time you felt threatened by

14 Mr. Hovind?  

15 Let me ask you this:  Did you feel threatened on April 14,

16 2004?

17 A. I don't know if threatened is the right word.  I was aware

18 in my mind that there were security issues with regards to the

19 fact that he had a concealed weapons permit and that we had

20 indications that there were weapons on the property.

21 Q. But while you were there on the property, you never saw him

22 holding a gun or waving it around or anything like that,

23 correct?

24 A. No, I did not.

25 Q. And let me just show you OBS-71 and let me ask you this:
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 2 A. By what, sir?

 3 Q. By this statement here?

 4 A. No, I did not.

 5 Q. So you don't know what he meant by this, then; is that

 6 correct?

 7 A. Other than what's indicated and, you know, how it reads.

 8 Q. Okay.  Then you prepared these documents, STR-217; is that

 9 correct?

10 A. Would you mind --

11 Q. Do you recall those by name -- or by number?  I'm sorry.

12 A. I do not.

13 Q. Okay.  These documents here?

14 A. Yes, sir.  I'm sorry.  What was your question?

15 Q. You prepared these documents?

16 A. No.  As I stated previously, these were actually prepared

17 by our trial illustrators.

18 Q. Okay.  And for example, if we look at 217-B, then 7/20/01,

19 you're saying this is the first count of the indictment

20 regarding structuring, correct?

21 A. Yes, sir.

22 Q. Okay.  And then this one here is not part of the

23 indictment; is that your testimony?

24 A. That's correct.

25 Q. And the reason for that is that it was signed by Martha
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 2 A. Yes, sir.

 3 Q. And then on 217-C -- I'm not sure if that helped.  We see

 4 then a number of checks also for the same amount of $9,600, is

 5 that correct, that are not in the darker, indicating that they

 6 are not part of the indictment; is that correct?

 7 A. Yes, sir.

 8 Q. And all of these are because they were signed by Tanya

 9 Hovind?

10 A. That's correct.

11 Q. So regarding structuring, it's only the checks between July

12 of 2001 and August of 2002 that are in the indictment?

13 A. The ones that are shaded in the darker green.

14 Q. And only those signed by Mrs. Hovind, not signed by Tanya

15 Hovind or by Martha Harris, correct?

16 A. That's correct.  Only those in the darker green.

17 Q. Even though these check amounts are in the amount of

18 $9,600?

19 A. Yes, sir.

20 Q. Did you -- I mean, you prepared this before 2000, but did

21 you also see the checks and review the accounts even older than

22 2000?

23 A. Yes.  And again, let me point out, you said that I prepared

24 this.  I did not prepare this.

25 Q. Oh, I'm sorry.  But when this was prepared, based on the
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 2 years prior to 2000?

 3 A. That's correct.

 4 Q. Okay.  And in those prior years were the funds 9,000 or

 5 were they -- excuse me.  The checks that were written, were

 6 they also 9,000, or were they less like 8,000, or 7,500 or do

 7 you know, or do you know if there was a pattern established

 8 prior?

 9 A. Yes.

10 Q. And what was that?

11 A. The same pattern.

12 Q. Of less or more?

13 A. Less or more than what?

14 Q. Well, was it less or more than 9,500 or 9,600?

15 A. They were less than 10,000.

16 Q. Just like on 217-D, for 2003, they are all less than

17 10,000?

18 A. No, sir.  Those numbers are significantly less than 10,000.

19 Q. They are less than 10,000.  Are you saying that they are

20 not less than 10,000?

21 A. These are significantly less.  And if you refer back to the

22 CTR that was filed in 1999, that would be an example of two

23 checks that were cashed in 1999.

24 Q. Okay.  And you didn't prepare anything for 2004 either, did

25 you?
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 2 Q. Did you ever issue -- because you were trying to determine

 3 the amount of funds, did you ever issue summonses after 2004 to

 4 get more current bank records before the charges were brought?

 5 A. No, sir.  Mr. Richey, could you ask that question again,

 6 please?

 7 Q. Yes.  Did you, after 2004, did you ever issue another

 8 summons to the bank to obtain more financial documents?

 9 A. Just to be clear, there was not a summons, there were grand

10 jury subpoenas for information, some of which you got within

11 the last few days.

12 A. Okay.

13 Q. Okay.

14 A. I just wanted to be clear.

15 Q. Thank you.  I appreciate that.

16 Now, when you were looking at 217-B, you were asked and

17 your answer was that you did not see, having reviewed the

18 documentation, you had not seen any need of CSE for these

19 amounts of funds; is that correct?

20 A. I'm not sure I understand your question.

21 Q. Well, you were asked that in your evaluation of the

22 documentation, I believe, and the evidence that you had

23 received, that you could not determine, you couldn't find that

24 CSE, Creation Science Evangelism, had any need for these

25 amounts?
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 2 Q. And then in reference to 217-C, you had indicated that that

 3 last large check for $9,600 was in September and you alluded to

 4 the fact that you believed that that stopped because then at

 5 that time the Hovinds became aware that they were under

 6 criminal investigation; is that correct?

 7 A. I indicated that that could be one reason.

 8 Q. Okay.  But isn't it true that the summonses were issued

 9 back in June?

10 A. Of?

11 Q. June of 2002, isn't that when the summons was served?

12 A. I don't recall the specific date that the summonses were

13 served.

14 Q. Okay.

15 A. But that time frame sounds about right, yes.

16 Q. Okay.  And then you also looked at the memo, and I'm not

17 seeing it here, so I'm not going to try to find it and pull it

18 out, but the memo from Dr. Hovind telling -- maybe.  Here we

19 go.  PR-1.  Do you recall this memo?

20 A. Yes, sir.

21 Q. And where it's indicated -- well, and you read this; is

22 that correct?

23 A. Yes, I did.

24 Q. And so it specifically pointed out to notify Tanya or

25 Martha if they still wanted paid in cash, otherwise they would



Evans - Cross/Mr. Richey    167

 1 be paid in checks; is that what that indicates? 1 : 5 1 P M

 2 A. That's what it says.

 3 Q. And then when you were preparing your employment

 4 computations, you did prepare these documents, right, the PR-58

 5 series?  Let me just show you that.

 6 A. Again, those documents were prepared by our trial

 7 illustrators.

 8 Q. But at your request and you reviewed the information for

 9 accuracy; is that correct?

10 A. That's correct.  I provided them with spreadsheets.

11 Q. So for example, for the Year 2001, PR-58-C for the month of

12 January, there is, according to this figure, a total payroll of

13 30,374; is that correct?

14 A. For January, yes, that's correct.

15 Q. And your testimony is that that is an accurate figure?

16 A. That's an accurate figure, based on the evidence obtained

17 pursuant to the search warrant.

18 Q. Okay.  And then if we look at STR-217-B, this is for 2001,

19 correct?

20 A. Yes, sir.

21 Q. And for the month of January, how many checks are indicated

22 there?

23 A. The dates indicate that there were three checks.

24 Q. Three checks and the first one is 9,000, correct?

25 A. Yes, sir.
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 2 A. Yes, sir.

 3 Q. And the third one is 9,500?

 4 A. Yes, sir.

 5 Q. What's the total of those three checks?

 6 A. 27,000.

 7 Q. 27,000.  And what was the payroll amount for January?

 8 A. $30,374.

 9 Q. All right.  But according to your testimony just a few

10 minutes ago, you said you didn't see any indication of why CSE

11 would have needed those funds.  That's what you said; isn't

12 that true?

13 A. I don't recall exactly what I said, but it would be

14 impossible to pick out one particular month.  There is no

15 pattern with regards to the frequency of the currency

16 withdrawals as compared to the payroll.  The payroll

17 consistently fluctuated where the currency withdrawals did not.

18 Q. Well, let's look at 2001, for example, you said that they

19 didn't fluctuate.  In January there were three checks; is that

20 true?

21 A. Yes, sir.

22 Q. In May there were five checks; is that true?

23 A. Yes, sir.  What I meant was the amounts didn't fluctuate

24 very much.

25 Q. Well, if there's six checks here as opposed to three checks
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 2 what was withdrawn?

 3 A. The amounts on the checks did not fluctuate.

 4 Q. Okay.  But certainly the amount withdrawn each month

 5 fluctuated, correct?

 6 A. Yes.

 7 Q. And you said that the payroll fluctuated; is that true?

 8 A. Yes, it did.

 9 Q. Okay.  STR-218.  What was this document?

10 A. It's a summary of the currency transaction reports that

11 were filed.

12 Q. So these were actual times when the bank filed a currency

13 transaction report; is that correct?

14 A. That's correct.

15 Q. And each time it was over $10,000, correct, that's what

16 triggered it?

17 A. When the amounts of the transactions exceeded $10,000, a

18 currency transaction report was created or generated.

19 Q. Okay.  So these are times when a currency, each one of

20 these times there was a currency transaction report that was

21 generated; is that what you're saying?

22 A. Yes, sir.

23 Q. And then, for example, this one here, 12/12/2000, then

24 looking back at STR-217-A, we see this check on 12/12/2000, so

25 you're saying that that was the check that was triggered here;
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 2 A. That's one of the checks.

 3 Q. Okay.  And then there is another one here, 12/12/2001,

 4 correct?

 5 A. Another one being a currency transaction report?

 6 Q. Right, a currency transaction report that was issued on

 7 December 12, 2001?

 8 A. Yes, sir.

 9 Q. For the amount of $9,600?

10 A. No, sir.  The currency transaction report was for $10,588.

11 Q. Okay.  Excuse me.  I'm sorry.  But there was a check that's

12 Exhibit STR-48 for $9,600, correct?

13 A. Yes, sir.

14 Q. Okay.  And then again, that's 12 -- December 12, 2001,

15 correct, on the date?

16 A. Yes, sir.

17 Q. And then here is your STR-217-B for 2001, correct?

18 A. Yes, sir.

19 Q. And we look at December, and where is the check on 12/12?

20 A. I don't recall the check number.

21 Q. Well, do you have one listed here at 12/12?

22 A. No, sir.  As I indicated before, that's not the -- the

23 dates there do not indicate when the check was actually

24 negotiated.

25 Q. Okay.  So the fact that the last one we looked at actually
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 2 A. The last one, meaning which one?  Because the last one

 3 obviously did not.

 4 Q. The last one we looked at 12/12/2000 but also had one

 5 12/12/2000?

 6 A. Yes.  That check was written the same day it was

 7 negotiated.

 8 Q. Now, you said, I believe, that when you prepared these

 9 documents, PRA through F, which was the employment tax

10 computation, that you did that, when did you -- I'm sorry.  I

11 apologize.  You didn't prepare this.  But when were these

12 prepared?

13 A. Within the last several months.

14 Q. Okay.  And the information that you used to prepare those,

15 that was all information that you had obtained in the execution

16 of the warrant on April 14, 2004, correct?

17 A. Pursuant to the warrant, yes, sir.

18 Q. You didn't receive other information from elsewhere and

19 used on these computations?

20 A. That's correct.

21 Q. So you say you prepared them in the last few months.  Can

22 you give a more exact date on that?

23 A. No, sir.  I said that those charts were prepared within the

24 last few months, being the trial illustrators.

25 Q. Meaning since August or in July or do you know?



Evans - Cross/Mr. Richey    172

 1 A. I don't recall specifically when our illustrators prepared 2 : 0 2 P M

 2 the charts.

 3 MR. RICHEY:  Your Honor, I have no further questions.

 4 THE COURT:  All right.  Thank you.  Mr. Barringer.

 5 MR. BARRINGER:  Thank you Your Honor.

 6 CROSS-EXAMINATION 

 7 BY MR. BARRINGER: 

 8 Q. Good afternoon, Agent Evans.

 9 A. Good afternoon, sir.

10 Q. To be clear, some of the exhibits that you have brought in

11 deal with Counts 1 through 12; some of them deal with Counts 13

12 through 57; is that a fair statement?

13 A. Yes.  I may not be perfectly familiar with the indictment,

14 but. . .

15 Q. Okay.  Let me take you to -- 

16 MR. BARRINGER:  -- what's been already marked, Your

17 Honor, as INC-248.  

18 BY MR. BARRINGER: 

19 Q. I'm going to show you the first page.  You recall this

20 document; is that correct?

21 A. Yes, sir.

22 Q. Now -- and I will -- I will note here, first of all, that

23 that center category says during this year of 2001, it's not

24 opened?

25 A. Yes, sir.
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 2 Schneider's testimony was, that this ultimately became the

 3 account where the missionaries employees, whatever phrase you

 4 want to use, were being paid?

 5 A. That's correct.

 6 Q. Okay.

 7 A. With the exception to the children and anyone else who may

 8 have requested to be paid in cash.

 9 Q. Okay.  So some people got paid with checks and some people

10 got paid with cash.  And the ones that got paid with checks, it

11 came from this account?

12 A. Apparently, yes, sir.

13 Q. Do you know otherwise?

14 A. Other than payment by cash, no.

15 Q. Okay.  Now, let me just very briefly talk about, how many

16 checks were written by the -- by whomever had access to the

17 accounts from 1999 through 2003, total, how many checks?

18 A. Ask the question again, please.

19 Q. Absolutely.  From 1999 to 2003, how many checks were

20 written by the CSE ministries, the CSE payroll account, how

21 many checks in total were written?

22 A. Were written by whom?

23 Q. Anybody who had authority to write checks?

24 A. I have no idea.

25 Q. How many checks were written by Jo Hovind during that same
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 2 A. I have no idea.

 3 Q. How many of checks were written by Tanya Hovind during that

 4 period of time?

 5 A. I do not know.

 6 Q. How many checks out of the AmSouth account that was used

 7 for the main operation of the business?

 8 A. I don't know.

 9 Q. How many checks came out of the employee accounts during

10 that same -- during the period of time when it was opened?

11 A. I don't know.

12 Q. This one here -- 

13 MR. BARRINGER:  I'm sorry, Your Honor.  This is the

14 second page of INC-248 already admitted.

15 BY MR. BARRINGER: 

16 Q. This is the 2002 year; is that correct?

17 A. Yes, sir.

18 Q. And as we look on that, we see that right there -- this

19 account is finally opened up; is that correct?

20 A. Yes, sir.

21 Q. And it's opened in November of '02; is that correct?

22 A. I'd have to refer to the statement itself.

23 Q. Well, okay.  We have this issue --

24 A. It indicates here that there is a beginning balance in

25 December, so, yes, I would. . .
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 1 Q. Okay.  So then that raises a question.  With respect to 2 : 0 6 P M

 2 each month, are you looking at the beginning balance of the

 3 month or ending balance of the month on each number?

 4 A. The beginning balance.

 5 Q. Okay.  So at the beginning of November, it says zero

 6 dollars.  At the the beginning of December, it says 16,055.99;

 7 is that right?

 8 A. Yes, sir.

 9 Q. And so that is now becoming the employee account in

10 December of 2002?

11 A. Yes, sir, for people that are paid by check.

12 Q. Paid by check, that's right.  And Special Agent Schneider

13 and you have both said that this account may have come about as

14 a result of the summonses in June or July of '02?

15 A. That could be one reason.

16 Q. Four or five months apart, and this might be one reason; is

17 that the testimony?

18 A. Yes, sir.

19 Q. Okay.  We've also heard testimony that sometime, perhaps

20 during this period and perhaps otherwise, Glen Stoll became

21 involved.  You have heard that testimony?

22 A. Yes, sir.

23 Q. That could be a reason as well, could it not?

24 A. Yes, sir.

25 Q. Now, going back to --
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 1 MR. BARRINGER:  Again, Your Honor, this is still 2 : 0 8 P M

 2 INC-248.  This is the first page again.

 3 BY MR. BARRINGER: 

 4 Q. And over here on this side, we have the $100,000 and this

 5 is the money market account; is that right?

 6 A. Yes, sir.

 7 Q. You testified the $100,000 went to purchase property that's

 8 attached now part of Dinasaur Adventure Land somewhere?

 9 A. I believe the address was XXXX XXXXX XXXXXXX.

10 Q. Behind the main residence where the Hovind's lived?

11 A. Yes, sir.

12 Q. Do you know where the $100,000 came from?

13 A. There were two $50,000 checks that were deposited into this

14 account.

15 Q. Where did the $50,000 checks come from?

16 A. I believe they came from AmSouth.

17 Q. Where did they come from -- Where did the two $50,000

18 checks originally come from?  Who put the money into CSE?

19 A. We did not have the deposit items available for the CSE

20 AmSouth account.

21 Q. Did you do summonses to AmSouth?

22 A. For deposit items?

23 Q. Sure.

24 A. No, sir.

25 Q. You didn't care where the money came from; you just cared
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 1 where it went? 2 : 0 9 P M

 2 A. With regards to?

 3 Q. This case?

 4 A. With regards to the employement taxes?

 5 Q. We are talking right now -- we're talking about the

 6 $100,000.  Do you know where the money came from?

 7 A. The $100,000 that is deposited to this account came from

 8 the AmSouth account.

 9 Q. You have said that.

10 Before it got into the original AmSouth account, where did

11 it come from?

12 A. I don't know.

13 Q. Okay.

14 MR. BARRINGER:  And this is the third page, Your

15 Honor, that same exhibit, INC-248.

16 BY MR. BARRINGER: 

17 Q. First of all, did this number -- was it reduced

18 substantially from previous months or years?  Did that account

19 change dramatically?

20 A. I'd have to see the previous years.

21 Q. Certainly.  You're seeing the numbers there now?

22 A. Yes, sir.

23 Q. Okay.  And how about there?  This is the second page of

24 that document, 2002?

25 A. Yes, sir.
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 1 Q. Okay.  Did the number in that account change dramatically 2 : 1 0 P M

 2 over a period of time?

 3 A. It continued to increase.

 4 Q. It continued to increase over time; is that what you're

 5 saying?

 6 A. As compared to the next year?

 7 Q. Yes.

 8 A. If you could put the next year up there, I believe it's

 9 2003.

10 Q. Certainly.  There it is.

11 A. Yes, it appeared to increase.

12 Q. And the employee account, it continued to increase as well,

13 or do you know?  You said it actually fluctuated, I believe.

14 This is again that third page of that INC-248.

15 A. Yes, sir.

16 Q. Okay.  How much -- strike that.

17 Now, you've also talked --

18 MR. BARRINGER:  This is STR-217-C, Your Honor, already

19 admitted.

20 BY MR. BARRINGER: 

21 Q. Now, Ms. Heldmyer had brought you and talked to you about

22 that break in the action between $9,600 checks and checks in

23 lesser amounts; is that correct?

24 A. Yes, sir.

25 Q. Now, first of all, did you see any checks for 9,700



Evans - Cross/Mr. Richey    179

 1 throughout this period of time? 2 : 1 2 P M

 2 A. No, sir, not that I recall.

 3 Q. 9,800?

 4 A. No, sir, not that I recall.

 5 Q. 9,900?

 6 A. No, sir, not that I recall.

 7 Q. 9,999?

 8 A. No, sir.

 9 Q. And for purposes of the indictment, the only ones that are

10 counts are ones that are dark green; is that correct?

11 A. Yes, sir.

12 Q. Okay.  That one wasn't -- that check right there that's

13 dated from 9/10/02, that's not a check in the indictment?

14 A. That's correct.

15 Q. And your testimony was is because it's a smaller amount; is

16 that right?

17 MS. HELDMYER:  Objection.  Calls for a legal

18 conclusion as to why something is in the indictment.

19 THE COURT:  Overruled.

20 THE WITNESS:  Ask the question again, please.

21 BY MR. BARRINGER: 

22 Q. Certainly.

23 The $9,600 checks are in.  The $5,400 checks are not.

24 Where is the line that says it should be in or shouldn't be in?

25 A. It's not as egregious as the $9,600, I guess, would be my
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 1 best answer. 2 : 1 3 P M

 2 Q. And again, you didn't include checks that were written that

 3 somebody else signed; is that correct?

 4 A. Yes, sir.

 5 Q. And as to each count, those counts stand alone for what you

 6 have alleged; is that correct?

 7 A. I'm not sure I understand the question.

 8 Q. Try again.

 9 This last one I've circled, that would be Count 57, would

10 it not, or do you know?

11 A. I don't know.  I would have to refer to the indictment to

12 be sure.

13 Q. Each check is a separate count in the indictment?

14 A. Yes, sir.

15 Q. And each check stands by itself for purposes of being in

16 the indictment; it doesn't require a check beside it?

17 A. That's correct.

18 Q. When you -- first of all -- strike that.

19 With respect to Mrs. Hovind, did you ever talk with her?

20 A. I'm sure I spoke with her, yes, sir.

21 Q. When would that have been?

22 A. During the execution of the search warrant.

23 Q. Do you recall what you talked about?  I don't remember

24 seeing any statements?

25 A. Yes, and they would not have been anything worthy of an
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 1 interview memorandum. 2 : 1 5 P M

 2 Q. You didn't go with Agent Schneider when the summonses were

 3 delivered?

 4 A. In 2002?

 5 Q. Yes.

 6 A. No, sir.  I was still in Orlando at that time.

 7 Q. Okay.  Have you ever had any correspondence with Mrs.

 8 Hovind?

 9 A. Not that I recall.

10 Q. We've also got --

11 MR. BARRINGER:  And this is STR-218, Your Honor.

12 BY MR. BARRINGER: 

13 Q. We've got this -- the listing of the currency transacting

14 reports; is that right?

15 A. Yes, sir.

16 Q. And some of these came in through Ms. Dyson from AmSouth;

17 is that correct, the CTRs?

18 A. Yes, sir.

19 Q. And did she bring in -- were there any CTRs from Regions

20 Bank?

21 A. Yes, there were.

22 Q. And they were admitted through Agent Schneider?

23 A. I believe, there was one CTR, which was certified that was

24 admitted with regards to the April 14, 2004 transaction.

25 Q. And I took a look from my copies of the CTRs, and I also
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 1 saw the CTRs dealing with the actions, the checks that were 2 : 1 6 P M

 2 cashed in June of '04.  Do you recall seeing those as well?

 3 A. Just recently introduced, correct.

 4 Q. Were those from Regions Bank or were those from AmSouth

 5 Bank?

 6 A. The $215,000 transactions?

 7 Q. Yes.

 8 A. Those were from Regions Bank.

 9 Q. Okay.  Now, you said that CTRs were filed; is that correct,

10 for each of these -- for each of these dates involved?

11 A. For each of these dates.

12 Q. Right.  Okay.  Over there on that side.  Thank you.

13 And you had commented that there was a difference -- that

14 the bank's business day ends at 2 o'clock; is that correct?

15 A. Yes.  That's what Ms. Dyson testified to.

16 Q. Okay.  So based upon what she had testified to, CTRs

17 probably shouldn't have been filed in this instance?

18 A. Not necessarily.

19 Q. Are you familiar with what the requirements are with filing

20 a CTR?

21 A. Yes, sir.

22 Q. And are you familiar with the instructions that go along

23 with the CTR?

24 A. Somewhat, yes, sir.

25 Q. If I were to show you outside the presence of the jury
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 1 those instructions, could you tell whether or not those were 2 : 1 8 P M

 2 accurate?

 3 A. Whether or not what was accurate?

 4 Q. The instructions themselves, as an example?  

 5 MR. BARRINGER:  If I may, Your Honor.

 6 BY MR. BARRINGER: 

 7 Q. Do you know whether this is the instructions for a CTR?

 8 A. Yes, sir.

 9 Q. And does it say -- and I will use for purposes of your and

10 I's discussion?

11 A. Thank you.

12 Q. Does it describe when a bank's business day is?

13 A. Yes, sir.

14 Q. Okay.  And it talks about when it normally -- the CTR is

15 filed, if there is more than $10,000 transaction on one bank's

16 business day?

17 A. Yes, sir.

18 Q. Now, going back in a moment to 218.  We see that we have

19 four different ones that are on opposite sides of the bank's

20 business day?

21 A. Yes, sir.

22 Q. Those transactions would be separate business days,

23 according to the instructions, would they not?

24 A. For the bank, yes, sir.

25 Q. Okay.  Now again, I'm going to go to the other document.  
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 1 MR. BARRINGER:  Your Honor, thank you. 2 : 1 9 P M

 2 BY MR. BARRINGER: 

 3 Q. And does it define in here what currency is or who a person

 4 is or what a transaction in currency are?

 5 A. Yes, sir.

 6 Q. In currency, does it say that it is coin and paper money?

 7 A. Yes, it does.

 8 Q. Okay.  A transaction in currency is a physical transfer of

 9 currency from one person to another; is that right?

10 A. That's what it says.

11 Q. Now, I'm going to go back to 218 again.  

12 MR. BARRINGER:  Your Honor.  Thank you.

13 BY MR. BARRINGER: 

14 Q. And back again on STR-218, Mr. Evans, we see that in one,

15 two, three, four instances, checks were written to Maury

16 Adkins; is that correct?

17 A. Yes, sir.

18 Q. Now, the checks were made out to Maury Adkins and signed on

19 the front of the check by Mrs. Hovind, is that your testimony?

20 Do you know what I'm talking about, signing on the front of the

21 check?

22 A. Yes, sir.

23 Q. On the back of the check, it was not signed by Mrs. Hovind;

24 it was signed by Maury Adkins?

25 A. It was endorsed by Maury Adkins.
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 1 Q. In fact, I think for purposes of everyone here, if 2 : 2 1 P M

 2 everybody takes a look at the original checks that are in

 3 evidence, there is a thumb print, what looks like a thumb print

 4 on each of the Maury Adkins checks?

 5 A. Yes, sir, that's correct.

 6 Q. How do you know that Mrs. Hovind knew that Maury Adkins was

 7 going to go cash a check that day?

 8 A. I don't know that.

 9 MR. BARRINGER:  Bear with me a moment, Your Honor.

10 I'm going to get these messed up if I'm not careful.

11 BY MR. BARRINGER: 

12 Q. Do you know what type of growth or increase in terms of

13 structure at CSE or Dinasaur Adventure Land was going on from

14 1999 to 2003?

15 A. You'll have to be more specific, sir, please.

16 Q. Certainly.  What additional buildings were being built?

17 A. I believe all of that has been testified to.  I believe the

18 Dinasaur Adventure Land park, several pieces of property along

19 XXXXXXXX, pieces of property along XXXXX XXXXXXX, numerous

20 capital acquisitions.

21 Q. Okay.

22 MR. BARRINGER:  I think that's all I have, Your Honor.

23 THE COURT:  Thank you.

24 Ms. Heldmyer.

25 MS. HELDMYER:  Thank you, Your Honor.
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 1 REDIRECT EXAMINATION  2 : 2 4 P M

 2 BY MS. HELDMYER: 

 3 Q. Special Agent Evans, Mr. Barringer asked you a couple of

 4 questions about the $100,000 that was used for the acquisition

 5 of the Darlene Porter property, correct?

 6 A. Yes, ma'am.

 7 Q. Based upon your knowledge of the investigation, can you

 8 tell us basically the sources of income for CSE?

 9 A. Basically, yes, ma'am.

10 Q. What are they?

11 A. Book sales, video sales, speaking engagements, Dinasaur

12 Adventure Land, admission fees.  I may have left something out.

13 Q. Was there any rental property?

14 A. Yes, ma'am, there was also rental property.

15 Q. Did your investigation reveal whether or not the $100,000

16 that was used to buy the Darlene Porter property was obtained

17 in that like fashion by CSE?

18 MR. RICHEY:  Objection, Your Honor.

19 MR. BARRINGER:  He couldn't answer my question on the

20 same issue.  I don't know how he can answer it now.

21 THE COURT:  Approach the bench.

22 (At the bench:

23 THE COURT:  I don't want any more speaking objections

24 like that.  If you need to approach the bench, you ask to do

25 that.
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 1 MR. BARRINGER:  I'm sorry. 2 : 2 5 P M

 2 THE COURT:  Where are you heading with this?

 3 MS. HELDMYER:  All I'm trying to do is rebut the

 4 impression that Mr. Barringer left that they have no idea where

 5 the money comes from.  And as a matter of fact, he said he

 6 doesn't even care where the money came from.

 7 MR. BARRINGER:  He doesn't have any idea where the

 8 money came from.

 9 THE COURT:  That's not the question she's asking him.

10 She's asking him if he knows where the different sources of

11 income for the business, which is a response to the question

12 you asked a very general question.

13 MR. BARRINGER:  Yes, I did.

14 THE COURT:  She's asking a more specific question.

15 And if he can answer that, I think that's fair game.  So the

16 objection is overruled.

17 (Bench conference concluded.)

18 THE COURT:  You may proceed.

19 BY MS. HELDMYER: 

20 Q. You may answer the question.

21 A. If you could please re-ask it.

22 Q. I started with we were talking about the $100,000.

23 A. Yes, ma'am.

24 Q. I asked you if you knew about the general sources of

25 income?
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 1 MR. RICHEY:  Objection, Your Honor.  Is there a 2 : 2 6 P M

 2 question?

 3 THE COURT:  Overruled.

 4 MS. HELDMYER:  Thank you, Your Honor.

 5 THE COURT:  Proceed.

 6 BY MS. HELDMYER: 

 7 Q. I asked you about the general sources of income.

 8 A. Yes, ma'am.

 9 Q. And then I asked you about regarding the $100,000 during

10 that time period, whether you were aware of whether or not

11 income of like kind that you just testified to was coming in

12 during that period?

13 A. Absolutely.

14 Q. Mr. Barringer was also talking to you about the 2 o'clock

15 banking day, and the CTRs that were filed, even though one of

16 the transactions came in before and one of the transactions

17 came in after the 2 o'clock banking day and -- I'm sorry.  It's

18 mixed in with the others.  I've got it.  Thank you.

19 In STR-218?

20 A. Yes, ma'am.

21 Q. Do you remember Mr. Barringer was asking you questions

22 about the filing of the CTR even though the banking day ended

23 here.

24 Do you recall Ms. Dyson's testimony regarding that

25 particular point, what happens at the end of the banking day?
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 1 A. No, ma'am, not precisely. 2 : 2 7 P M

 2 Q. Do you know whether or not the bank prepares a report at

 3 the end of the day?

 4 A. Oh, yes, ma'am.

 5 Q. And what happens then?

 6 A. Currency, I'm still not sure I understand the question.

 7 Q. Okay.  Do you recall Ms. Dyson's testimony regarding the

 8 report at the end of the day?

 9 A. Somewhat, yes.

10 Q. Do you recall her testimony with regard to what happens if

11 during the course of that day transactions were made before and

12 after the 2:00 p.m. period?

13 A. Yes, ma'am.  They would err on the side of caution and fill

14 out a currency transaction report?

15 Q. Now, regarding the questions about why some of these checks

16 were charged in the indictment and some were not, I'm going to

17 put up CTR-217-C, I believe you said that the best way you

18 could put it is some were not as egregious as others.  Could

19 you explain that answer for us, please?

20 A. They didn't approach the $10,000 threshold.

21 Q. After that point in time; is that correct?

22 A. For the most part, yes, with the exception to -- what year

23 is this?

24 Q. Oh, I'm sorry.

25 A. Yes, with exception to -- I think these two checks here
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 1 were -- the transactions were conducted on the same day. 2 : 2 9 P M

 2 Q. Is that one of them that's in your chart, in your

 3 structuring chart regarding the before and after?

 4 A. Yes, ma'am.

 5 Q. Before and after the 2:00 p.m. cutoff?

 6 A. Yes, ma'am.

 7 Q. That would be the one right there on STR-218?

 8 A. That's correct.

 9 Q. And Mr. Barringer asked you how you would know that 

10 Mrs. Hovind could predict or knew that Maury Adkins was going

11 to cash a check that day.  If she had known he was going to

12 cash a check that day, what else could she have known, based

13 upon the fact that Mr. Adkins was going to cash his check?

14 A. She could have known --

15 MR. BARRINGER:  Objection, calls for speculation.

16 THE COURT:  Sustained.

17 BY MS. HELDMYER: 

18 Q. If -- let me ask -- let me ask this on STR-218 on one of

19 the Maury Adkins -- let's go down here to this one.  Do you see

20 that 8/02/02?

21 A. Yes, ma'am.

22 Q. Do you see -- you have the check -- it's a $500 check to

23 Maury Adkins, correct?

24 A. Yes, ma'am.

25 Q. And it has a $9,600 check that was cashed by Mrs. Hovind,
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 1 correct? 2 : 3 1 P M

 2 A. Yes, ma'am.

 3 Q. Had Maury Adkins not gone to the bank that day and cashed

 4 his $500 check that day, would the CTR have been filed?

 5 A. No, ma'am.

 6 Q. The amount of check that she has, this $9,600, is that

 7 amount familiar to you for this period of time?

 8 A. Absolutely.  It's consistent with the other checks for

 9 $9,600.

10 Q. And the same with the 12/12/01 right here?

11 A. Yes, ma'am.

12 Q. Had Maury Adkins not gone to the bank and signed the -- and

13 cashed his check, would a CTR have been filed based upon the

14 actions of --

15 A. No, ma'am.

16 MS. HELDMYER:  Thank you.  I have nothing further.

17 THE COURT:  All right.  You may step down.

18 Your next witness.

19 MS. HELDMYER:  Your Honor, the United States rests.

20 THE COURT:  I'd ask counsel to approach, please.

21 (At the bench:

22 THE COURT:  What is your plan?

23 MR. RICHEY:  First of all, I'd like to make a motion

24 of judgement of acquittal.  The government has failed to make

25 its case.
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 1 THE COURT:  All right.  Do you want to make this here 2 : 3 2 P M

 2 now?

 3 MR. RICHEY:  I'd prefer outside the presence of the

 4 jury.

 5 THE COURT:  What we'll do -- I don't want to take the

 6 jury's time right now.  What we can do is proceed with your

 7 case with the understanding that you have the right to reserve

 8 and make your ruling at a break or at the end of the day --

 9 MR. RICHEY:  Okay.

10 THE COURT:  -- and you don't waive your right.

11 MR. RICHEY:  I need to consult real quickly with my

12 client because we had a witness outside waiting, and he may

13 have left.  So I need to see if my client is going to take the

14 stand if that witness isn't here or -- I just need to confer

15 just briefly with him.  It will be 30 seconds or a minute.

16 THE COURT:  Go do that.

17 MS. HELDMYER:  Can I point something out, though?  The

18 names that we got from Mr. Richey, some of those names were not

19 on the witness lists that were given at the beginning of trial.

20 THE COURT:  I'm going to let the jury go out for a

21 minute.

22 (Bench conference concluded.)

23          (Jury out.) 

24 THE COURT:  All right.  Ladies and gentlemen, we need

25 to tie up a few loose ends before we proceed with the defense
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 1 part of the case, so I'm going to excuse you for, hopefully not 2 : 3 3 P M

 2 very long, to the comforts of the jury room.

 3 Please don't discuss the case during this brief

 4 recess, and please don't form any opinions about the merits of

 5 the case, because although the government has rested, there is

 6 still perhaps more evidence for you to hear.

 7 You will be excused at this time.

 8      (Jury out.) 

 9 MR. RICHEY:  Your Honor, if I could address those

10 names.  I believe there were four, and one of them is Michelle

11 Kane, who is a representative for AmSouth Bank, and then Karen

12 Land, who also works with AmSouth.  And in issuing the

13 subpoenas, we found out that they were the appropriate persons

14 or individuals to contact.  However, I don't believe they will

15 be testifying today because in discussing with them, they still

16 did not have the documents ready.

17 The other two individuals that were given on the list

18 was Jonathan Sampson and Dan Woods, both of whose names have

19 been used quite a bit in this trial, as they were -- had

20 actually submitted affidavits and were involved there at CSE.

21 MS. HELDMYER:  Your Honor, I believe Dan Woods was on

22 our witness list and Karen Land was on their witness list, so I

23 think we're safe on those two.

24 MR. RICHEY:  So it would have been just been those

25 two, Jonathan Sampson and Michelle Kane.
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 1 THE COURT:  All right.  What's the objection to 2 : 3 5 P M

 2 Mr. Sampson and Ms. Kane, Ms. Heldmyer.

 3 MS. HELDMYER:  Your Honor, I don't have an objection.

 4 I just thought that the jury ought to -- I mean, I certainly

 5 don't have an objection at this point, but I just thought the

 6 jury ought to know.

 7 THE COURT:  I apologize.  I assumed you had a specific

 8 objection to them testifying.  

 9 MS. HELDMYER:  Not at this point.

10 THE COURT:  Is it Karen Land, L-a-n-d?

11 MR. RICHEY:  Yes.

12 MS. HELDMYER:  That name has already been given to the

13 jury, hasn't it?

14 THE COURT:  Michelle Kane.  How do you spell that?

15 MR. RICHEY:  I believe it's K-a-n-e.

16 THE COURT:  And she's with what bank?

17 MR. RICHEY:  AmSouth.

18 THE COURT:  And Jonathan Sampson, S-a-m-p-s-o-n.

19 MR. RICHEY:  That's right.

20 THE COURT:  And is he from Pensacola?

21 MR. RICHEY:  Yes, he is.

22 THE COURT:  All right.  Then how do you wish to

23 proceed?

24 MR. RICHEY:  Well, Jonathan Sampson was out there.  If

25 I could just make a motion for judgement of acquittal now?
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 1 THE COURT:  You can, yes. 2 : 3 6 P M

 2 MR. RICHEY:  Your Honor, the evidence -- the charges

 3 require the government to prove, first of all, Counts 1 through

 4 12, willfulness on the part of my client.  And to prove

 5 willfulness, they have to have proven that there was a known

 6 legal duty or a legal duty that my client was aware of that

 7 duty and that he failed to obey that duty.  The evidence that

 8 has been presented.  There is no evidence as to what -- that he

 9 knew that there was a legal duty.  In fact, there's been no

10 testimony that he was ever been given notice that he had to pay

11 employment taxes or told that.  

12 So in essence, the administrative process of the

13 Internal Revenue Service has been avoided, due process has been

14 avoided, and they've left it to these charges.  And this being

15 the first time ever that my client has been notified that he,

16 in fact, had this duty to perform.  

17 Further, the government bore the burden to prove that

18 he was, in fact, an employer, although there's been some

19 allegations regarding that, but never any proof rising to what

20 is required for a conviction under 7202.

21 In regards to Counts 13 through 57, Your Honor, the

22 testimony has been that the threshold amount is $10,000 or

23 more.  And as the evidence has just been demonstrated, that on

24 every one of those transactions that are charged in the

25 indictment, the amount is only $9,600 or $9,500, thus, never
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 1 reaching the amount that was required to, in fact, have a crime 2 : 3 8 P M

 2 be committed.  It is like charging -- like an officer pulling

 3 someone over in a 55-mile-an-hour speed zone doing 51 and

 4 charging them with speeding.  In order to have a conviction

 5 under Counts 13 through 57, the threshold amount had to have

 6 been met and triggered or at least that there were transactions

 7 in that time frame, but so close in proximity as to causing the

 8 bank to avoid having to -- or to evade -- actually, to cause

 9 the bank to evade having to file that CTR.  And what we see in

10 the indictments is -- in the indictment is that the dates that

11 separated were so far apart that they could not legally be

12 linked together to serve as one transaction, thus, breaching

13 the required amount.

14 In regards to Count 58 under 7212, the charge is that

15 Mr. Hovind did corrupt the endeavor to impede and obstruct the

16 due administration of the Internal Revenue Service.  And the

17 evidence that's presented is that, although the revenue

18 officers believed that he had made veiled threats due to

19 prayers or had filed lawsuits, which as this Court saw, many of

20 those lawsuits were dismissed not because they were frivolous

21 but because they -- Mr. Hovind failed to follow proper

22 procedures.  They were dismissed on procedural errors.  And in

23 fact, many occasions, the law specifically gave Mr. Hovind the

24 opportunity to come to court under the First Amendment and seek

25 a regress of its grievances.  But more importantly than that,
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 2 to court and ask that.  And the fact that it was thrown out on

 3 technical procedural errors cannot amount to a crime.

 4 Further, the actual requirement is corruptly endeavor

 5 to impede or obstruct.  And all we heard was -- well, it

 6 impeded me.  It obstructed me a little bit.  And yet, he

 7 testified -- the Agent Schneider testified that there were, in

 8 fact, other things that he could have done at that time.  And

 9 so the actual investigation was never impeded or obstructed.

10 The fact that a summons was issued and he filed a petition to

11 quash that and refused under the Fifth and Fourth Amendment to

12 provide the evidence that could be used to convict him can also

13 not be held as committing a crime.  And so although the

14 officers may have felt that they were somewhat obstructed or

15 impeded, it never reaches the threshold of being corrupt.  

16 So based on that, Your Honor, we'd ask the Court to

17 dismiss the charges in this case.

18 THE COURT:  All right.  Thank you.

19 Do you wish to proceed, Mr. Barringer?

20 MR. BARRINGER:  Thank you, Your Honor.  I also would

21 make a motion for judgement of acquittal as to Counts 13

22 through 57 on behalf of Jo Hovind.  I reiterate or adopt in

23 part what Mr. Richey had stated concerning these checks.  We

24 heard from Agent Evans just a few minutes ago that each check

25 stands by itself.  They are not a group.  Each check is a
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 2 have multiple transactions within that one day that triggered

 3 the $10,000.  Each check by itself is not -- it is not a crime

 4 under the statutes that are listed in this indictment and the

 5 regulations that go along with it.

 6 We saw from -- or Agent Evans testified as to how the

 7 CTRs are supposed to specifically apply and how it would work

 8 itself through the process of filling one out, and it made it

 9 abundantly clear that with respects to all of these Counts 13

10 through 57, none of them rise to the level of meeting the

11 criteria that we've already been talking about that

12 demonstrates that a crime has occurred and that structuring has

13 occurred that is a crime.  Structuring has to be multiple

14 transactions above 10,000.  We have one check, each count, that

15 isn't the structured count, isn't a structuring process.  It is

16 one check per count.  That's how the indictment is pled and

17 that's how it has to stand.  The indictment fails, as a matter

18 of law, because it cannot and does not state a cause of action

19 on each separate count standing by itself.  And, therefore, I

20 request the Court dismiss those charges.

21 THE COURT:  Thank you.  

22 Ms. Heldmyer.

23 MS. HELDMYER:  Your Honor, we have a fundamental

24 disagreement on what the law is, particularly in structuring.

25 The point of the structuring is to punish the offense of
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 2 requirement.  Therefore, if we prove, which I believe we have,

 3 that the reason why these transactions were conducted under

 4 $10,000, that is classic structuring.  Where the defense is

 5 getting the idea that we have to go over the $10,000 limit is a

 6 mystery to me.  There is absolutely no requirement.  As a

 7 matter of fact, it wouldn't be structuring if that were the

 8 case.

 9 Certainly, in this particular case, this is an

10 overwhelming pattern of checks that were written to cash, that

11 were written under the $10,000 limit with absolutely no pattern

12 and no structure that would indicate that it was reflective of

13 any of their needs.  The fact that the transactions were

14 conducted before and after 2 o'clock on the same day is nearly

15 prima facie evidence of structuring on its face.  So certainly

16 in this particular case, and with the evidence viewed in the

17 light most favorable to the government, the structuring counts

18 stand and should go to the jury.

19 Likewise, with the payroll, the United States has

20 provided evidence from many witnesses that they had an

21 employer-employee relationship, that he was aware; that he

22 informed his employees that he would not be withholding; that

23 he didn't believe in all that.  So he was well aware.  He just

24 chose not to do it.  So I believe that we have shown and we

25 have presented enough evidence to go to the jury with regard to
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 2 relationship.

 3 As to Count 58, Your Honor, the defense has taken as a

 4 whole show a very persuasive pattern of abuse, and we even have

 5 witnesses who testified that Mr. Hovind had stated

 6 affirmatively, Mr. Gibbs, Mr. McConnell, that he was doing

 7 this; that he was going to stay on the offensive; that he was

 8 going to file these lawsuits.  He doesn't care whether they

 9 were frivolous; he doesn't care whether he's got right.  And

10 it's the intent behind the lawsuit, not whether the lawsuit

11 itself is permissible, generally speaking, under the law.  It

12 is his intent behind those lawsuits and behind the FOIA

13 requests and the threats against the agents.  And the jury is

14 certainly free to find that this is obstructive behavior; that

15 he was corruptly impeding and impairing the IRS.

16 THE COURT:  All right.  Construing the evidence in the

17 light most favorable to the government as to Counts 1 through

18 12, there has been sufficient evidence presented during the

19 government's case in chief to establish willfulness as well as

20 to support a jury's verdict on the question of whether

21 Mr. Hovind was an employer as well as willfulness.

22 On 13 through 57, and the counts there, the

23 structuring counts, I agree with the government.  The law does

24 not require the government to prove that the bank actually did

25 have the duty to file the CTRs and it's irrelevant whether they
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 2 relevant on the structuring count, the 5324(a) charge is

 3 whether or not the defendants had the intent or the purpose to

 4 evade those reporting requirements through their structuring or

 5 financial activities -- excuse me -- financial transactions,

 6 and there has been sufficient evidence to present that to the

 7 jury in this case.

 8 On Count 58 there has been more than ample evidence

 9 submitted to support sending that count to the jury as well on

10 whether Mr. Hovind corruptly endeavored to impede or obstruct

11 the due administration of the IRS laws, and there is no

12 requirement for the government to prove that the IRS was

13 actually impeded or obstructed in their activities.  So both of

14 the motions on behalf of Mr. Hovind as well as on behalf of

15 Mrs. Hovind will be denied.  

16 And you will now present your case.  Are you ready to

17 do so?

18 MR. RICHEY:  If I can step out with my client just one

19 minute?

20 THE COURT:  I tell you what we'll do, we're going to

21 take, all of us, take a ten-minute recess and then when we come

22 back in.  We'll just proceed and see where we get at the end of

23 the day.  I was trying to decide whether we would take another

24 break, but I'll decide that later.  We'll take ten minutes, and

25 we'll be in recess until 3 o'clock.
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 2 THE COURT:  Mr. Richey?

 3 MR. RICHEY:  Yes, Your Honor.  

 4 After discussing with my client and reviewing

 5 everything, we believe, again, that the government has not met

 6 its burden, so at this time we're going to rest.

 7 I would ask the Court to inquire of my client whether

 8 he is going to give up -- I've discussed it and advised him not

 9 to take the stand, but I would, again, ask the Court to inquire

10 of him regarding that.

11 THE COURT:  All right.

12 Mr. Hovind, you've heard what Mr. Richey, your

13 attorney, has just communicated to the Court.  Is it your

14 decision, sir, to proceed as he's indicated?

15 THE DEFENDANT:  If I understand your question, I do

16 not believe the government has met their burden of proof. 

17 THE COURT:  That was not my question.  My question was

18 whether you plan not to proceed.  It's your decision not to

19 take the witness stand or present any defense.

20 THE DEFENDANT:  That is correct.

21 THE COURT:  Mr. Barringer, then, you're up.

22 MR. BARRINGER:  After having consulted with my client,

23 we also choose to rest.

24 THE COURT:  Is that your decision individually, Mrs.

25 Hovind?  
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 2 my counsel, I'm not going to take the witness stand.

 3 THE COURT:  Understanding that you have the right to

 4 act against the advice of your counsel and to take the witness

 5 stand?

 6 THE DEFENDANT:  Yes, ma'am.

 7 THE COURT:  Thank you.

 8 MR. RICHEY:  Your Honor, again, at this time I would

 9 like to renew my motion for judgement of acquittal.

10 THE COURT:  That would be denied.

11 MR. BARRINGER:  As would I, Your Honor.

12 THE COURT:  That would be denied as well.

13 All right.  Then what I propose we do is bring the

14 jury back in and excuse them for the day, ask them to return

15 tomorrow and we will begin with closing arguments and the

16 instructions, and then they will begin to deliberate.

17 We do have some final things we need to discuss as far

18 as instructions that we can take this afternoon to do just

19 that.

20 Any objection to proceeding in that fashion, Ms.

21 Heldmyer?

22 MS. HELDMYER:  No, Your Honor.

23 THE COURT:  Mr. Richey?

24 MR. RICHEY:  No, Your Honor.

25 MR. BARRINGER:  No, Your Honor.
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 2 in.

 3 (Jury present.)

 4 THE COURT:  All right.  Ladies and gentlemen, you have

 5 now heard all of the evidence that is to be presented during

 6 the trial.  Both of the defendants, individually, have elected

 7 not to present any evidence to you, and as I've told you

 8 several times during these proceedings, that is their right.

 9 And they have elected to proceed in that fashion, so the

10 evidence has now all been presented to you.  And this portion

11 of the trial, the evidence portion of the trial, is now

12 complete.

13 However, the trial is not over.  As I have indicated

14 to you, there is still the matter of the closing arguments of

15 counsel, and then also, of course, your instructions on the

16 law.  Once those two proceedings have been completed, then you

17 will retire to the jury room to consider your deliberations.

18 Because of the hour of the day, I'm going to excuse

19 you now.  We have some final things that we need to discuss

20 here, I need to discuss with the attorneys.  And so as not to

21 just leave you sitting in the jury room, I'm going to let you

22 go home now and ask that you return tomorrow at 8:30, and we'll

23 begin promply at 8:30 with the closing arguments of the

24 attorneys, and we'll proceed immediately into the final

25 instructions, and then you'll retire to the jury room for
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 2 Do you understand?  

 3 THE JURY:  Yes.

 4 THE COURT:  All right.  As always, but probably more

 5 important now than ever because you have heard all of the

 6 evidence, but the trial, again, is not over, and you may not

 7 begin to consider your decision in this case or the merits of

 8 the case until you've heard the arguments of the attorneys, and

 9 of course, until you've received your instructions on the law.

10 So please, don't begin to form any opinion at this time.

11 Please don't discuss the case amongst yourselves, nor

12 with anyone else during this evening recess.  Avoid all news

13 reports of this trial and make no inquiry or any research on

14 your own of the matters which you've heard testified or

15 discussed during the trial.  

16 And we'll see you tomorrow morning at 8:30 to proceed

17 with the closing arguments of the attorneys.  Goodnight.

18 All right.  I'm going to step off the bench just

19 momentarily to make copies of these jury instructions.  I

20 wasn't exactly prepared to proceed right into that at this

21 time, so let me do that and get copies of these instructions

22 for you to review and that's how we will proceed.

23 We'll take a brief recess.

24 (Brief recess.)

25 THE COURT:  All right.  Well, I wasn't, as I said,
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 2 to take just a few moments for us to get those printed for all

 3 of you.

 4 I do want to talk about the issue of Count 58 and the

 5 special verdict form and that issue.

 6 Ms. Heldmyer, do you agree that if the jury --

 7 hypothetically, the jury was to find beyond a reasonable doubt

 8 as to only the one activity beyond the statute of limitations

 9 that there would be an issue here?

10 MS. HELDMYER:  Your Honor, I don't know how we would

11 know that though.  That in a nutshell, I would agree with that,

12 but how would we know if not all of the acts are listed or they

13 don't have an opportunity to vote on all of the activities that

14 they may consider to be impairing and impeding?  Or what if

15 they find that it's an overall pattern, you know, that is an

16 ongoing issue.  I don't think -- so if that were the only

17 charge or if that were -- if they could somehow communicate

18 that, then I would be a little bit more agreeable to that, but

19 frankly, I don't know how we can do that.

20 THE COURT:  I don't either and the suggestion to list

21 what is charged in the indictment with a catchall at the

22 bottom, that says "other" is not a solution.  I mean, the

23 government -- I've already announced my ruling the government

24 doesn't have to list each and every act, and the indictment, I

25 believe, says the following acts among others or including
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 2 MS. HELDMYER:  It says "including."  "Impairing,

 3 impeding, including the following," is what it says.

 4 THE COURT:  Well, I don't see a way to address it

 5 without totally confusing the jury.

 6 MR. RICHEY:  Your Honor, if I may just briefly, if you

 7 say that enlisting them and then putting a catchall at the

 8 bottom would be confusing to the jury, then my argument is that

 9 the indictment is confusing to the jury.  As the case that was

10 provided by counsel, the Griffin case, points out that if under

11 circumstances where there are alternatives and if those

12 alternatives were -- any of them were to be found

13 unconstitutional or illegal, and there was no way to determine

14 if one of those were what the jury had decided upon, then the

15 entire verdict must be overturned, and so in an effort to avoid

16 that, that's one of the reasons why I proposed this.

17 THE COURT:  I'm wondering if we couldn't word the

18 verdict form -- instead of listing all these acts and

19 attempting to covering others that there is evidence of --

20 somehow to ask the jury on the verdict form if they -- if they

21 conclude that Mr. Hovind, beyond a reasonable doubt, that he

22 did corruptly endeavor to obstruct and impede the due

23 administration of the Internal Revenue laws.  Well, none of

24 these, there are no dates here as far as when these activities

25 occur.
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 2 MR. RICHEY:  It would be the bankruptcy petition, Your

 3 Honor.

 4 THE COURT:  Ms. Heldmyer, you suggest that if the jury

 5 were to find that it was an ongoing pattern, that that would

 6 escape the statute?

 7 MS. HELDMYER:  I do believe so, Your Honor, because --

 8 because it's -- as we argued in our motion to dismiss response,

 9 I believe this to be a continuing act crime, and I think that

10 the jury could find that we have an ongoing pattern of

11 behavior.

12 THE COURT:  What's the time period?  Refresh my memory

13 between --

14 MS. HELDMYER:  March 1996 up to and including the date

15 of the indictment.

16 THE COURT:  Right, but as far as the bankruptcy

17 petition and the next most recent act that's alleged.

18 MS. HELDMYER:  The bankruptcy petition was in 1996.

19 These are more or less in chronological order as best we could

20 put them, so the next one would be after the search warrant, so

21 we're going all the way up to 2004.  Except for that, there is 

22 D which says "making threats of harm to those investigating him

23 and to those who may consider cooperating with their

24 investigation," which could span a period of time, depending on

25 how they define threat.
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 2 would probably span the time period as well, "destroying

 3 records and paying employees in cash and labeling them

 4 missionaries."

 5 THE COURT:  My question related only to the bankruptcy

 6 in relation to the next most recent, or to the next act and

 7 what time span in terms of accepting your argument as far as an

 8 ongoing pattern.

 9 MS. HELDMYER:  Right.  That was my point on those

10 particular allegations, that those allegations themselves span

11 time, several threats, incidents of destruction of records, and

12 calling employees missionaries, that's all over a period of

13 time.  Those aren't single acts, is what I'm saying.

14 MR. RICHEY:  Except, Your Honor, I believe the

15 evidence that's been presented in regard to all of that only

16 spans, I believe from 1999.  I don't think there is any

17 evidence of destroying records or paying employees and labeling

18 them as missionaries back as far as 1996.

19 THE COURT:  I'm sorry.  What was the date of the

20 allegation in B in the indictment?

21 MS. HELDMYER:  That would be the allegation right

22 after the search warrant, so that the search warrant was April

23 of 2004 and the criminal trespass was the service of the search

24 warrant, so it was a couple months after that.

25 Regarding the missionaries, I think Brian Popp
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 2 to the beginning of his employment which was the early '90s.

 3 THE COURT:  I'm trying to determine if there is some

 4 way to objectively address this now so as to resolve any issue

 5 later or to avoid any issue later.

 6 MS. HELDMYER:  Is there any way to fashion an

 7 instruction or a part of the verdict form that indicates that

 8 they must find that some part of the behavior that they are

 9 finding was committed -- occurred within the past five years.

10 THE COURT:  Well, let me ask what you think about

11 this, this language is similar to what you propose.

12 If you find that the defendant has obstructed or

13 impeded the due administration of the Internal Revenue laws,

14 and that's a predicate, that must first be determined, but that

15 the most recent act that the defendant took to obstruct or

16 impede occurred prior to July 11, 2000 -- you'll have to

17 correct me if I'm wrong about that date -- then you must find

18 the defendant not guilty of the charge in Count 58.  Or we can

19 reword it.

20 The idea is to try and ensure that they don't

21 convicted Mr. Hovind of Count 58 based solely on an act that

22 took place prior to the statute of limitations.

23 MS. HELDMYER:  I agree with the goal, Your Honor, I

24 don't have any problem with that.  I've asked Mr. Davies to

25 join me.  He'll be here very soon.  I'd like to consult with
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 2 THE COURT:  We'll get back to this, Mr. Richey.

 3 MR. RICHEY:  Your Honor, just one thing.  It sounded

 4 fine to me except if you could, again, include the word

 5 corruptly in there, corruptly endeavor to obstruct or impede.

 6 THE COURT:  All right.

 7 MR. RICHEY:  And then I don't know if the Court wants

 8 to address it, I want to address one thing as far as what was

 9 handed out this morning.

10 THE COURT:  I'm going to get to that in a moment.

11 I'm going to ask Ms. Simms, if you would hand this to

12 Ms. Heldmyer so she can discuss this with Mr. Davies.

13 MS. HELDMYER:  Thank you, Your Honor. I appreciate the

14 time.  

15 Your Honor, does the statute have a six-year statute

16 of limitations?

17 THE COURT:  You'll have to tell me.

18 MS. HELDMYER:  I'll look it up.

19 MR. RICHEY:  Your Honor, I believe it is a six year.

20 THE COURT:  I'm trusting that it is because my law

21 clerk, Stephen, came up with the date, and he's been

22 researching these issues for me.

23 MS. HELDMYER:  I believe Title 26, generally is, I

24 noticed you used the date of July 11th of 2000, so.

25 THE COURT:  You know what, I will send a message to
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 2 MR. RICHEY:  Title 26 is generally a three year, but

 3 there is a exception for this specific provision.

 4 THE COURT:  All right.  We'll confirm it one way or

 5 the other.  Okay.

 6 MS. HELDMYER:  Your Honor, we do not have an objection

 7 to the proposal the Court has given us here in the addition of

 8 the Court's instruction.

 9 THE COURT:  Okay.  And I think that solves the

10 problem, thank you, and we will make that change.  And I'm

11 having Mr. Ng, my law clerk, check on the statute.

12 MR. RICHEY:  Your Honor, I believe it's 26 U.S.C.

13 6531.

14 THE COURT:  Yes.  That's the message I just received.

15 It's six years.  Thank you.

16 All right.  You all now have a new packet, new and

17 revised, updated.

18 And, Mr. Richey, I'll hear comments from everyone who

19 wants to make them as we get to those specific instructions

20 that you wish to comment on, including the ones that you were

21 given today.  All right.

22 Let's start with -- page 1 is, obviously, not an

23 issue.  Page 2 is 2.2, the headings have been removed, but it's

24 2.2.  It is the instruction that is to be given when a

25 defendant elects not to testify so as to protect his or her
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 2 Page 4 concerns direct and circumstantial evidence.  Page 5

 3 concerns credibility of witnesses.  Page 6 -- and I'm sorry.  I

 4 don't remember what number in the six series this is.  I

 5 believe it may be 6.1.  We have no defendant testifying.  We

 6 have no prior felony convictions.  So this is the simplest of

 7 the six series.  We didn't have any felony convictions, right?

 8 MS. HELDMYER:  Right.

 9 THE COURT:  Page 7 is the instruction on charts or

10 summaries.  Page 8 is the 404(b) instruction that we've already

11 discussed.  Page 10, note-taking.  And then the next

12 instruction on page 11 is the introduction to offense

13 instructions, and there is something here that I am going to

14 change that I just didn't pick up on it previously.  I'm not

15 going to capitalize the defendants' names.  I don't typically

16 do that.

17 Yes, Mr. Richey?

18 MR. RICHEY:  Yes, down on Counts 13 through 57, that

19 would be the fourth paragraph.

20 THE COURT:  Right.

21 MR. RICHEY:  It charges the defendant Kent E. Hovind

22 and the defendant Jo D. Hovind knowingly, and then it says, "In

23 addition, each of the counts charge the defendant Kent E.

24 Hovind and the defendant Jo D. Hovind in aiding and abetting." 

25 I believe that government stated yesterday stated --
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 2 incorrect, I stand corrected -- but the government stated that

 3 actually -- and the evidence shows, that all the checks

 4 regarding Counts 13 through 57 were signed by Jo Hovind.  None

 5 of them were signed by Kent Hovind.  So this needs to either be

 6 changed to -- that Jo Hovind was charged and that it is Kent

 7 Hovind is charged with aiding and abetting or -- I'm going to

 8 renew my motion to dismiss based on there was no evidence on

 9 Counts 13 through 57 that my client was the principal in this

10 charge.

11 THE COURT:  Do you have your mike off or covering --

12 MR. RICHEY:  Do I need to start over?  I will.

13 I'll start over now.  I apologize.

14 On page 11, down to paragraph 4, charges Counts 13

15 through 57 and charged as principles, both Kent E. Hovind and

16 defendant Jo D. Hovind, and then the last sentence says, "In

17 addition, each of these counts charge that defendant Kent E.

18 Hovind and Defendant Jo D. Hovind of aiding and abetting the

19 commission of this offense."

20 And it's my understanding that the government said

21 that it was Jo Hovind that was charged as a principal and my

22 client, Kent Hovind, with the aiding and abetting.  So I would

23 ask that that be changed.  If the Court doesn't change that,

24 I'm going to renew my motion for judgement of acquittal that

25 the charges against my client be dismissed as to Counts 13
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 2 that was submitted on this were signed by my client, so he

 3 could not be charged as a principal in these counts.

 4 THE COURT:  All right.

 5 Ms. Heldmyer?

 6 MS. HELDMYER:  Your Honor, the proper statement of the

 7 law is found in the aiding and abetting pattern jury

 8 instruction and it says in the first paragraph, "The law

 9 recognizes that anything a person can do for oneself may also

10 be accomplished through the direction of another person or by

11 acting together with or under the direction of another person

12 or persons in joint effort."

13 So aiding and abetting covers both ends of the

14 principal and agent spectrum and so it's properly worded the

15 way that it is.

16 THE COURT:  All right.  I agree.

17 Mr. Richey, I'm going to deny the motion and leave it

18 as it is.

19 MR. RICHEY:  Your Honor, just one more thing, and this

20 is just for clarification.  All of the objections we raised

21 before are secured, correct?  We don't have to renew them now

22 as we're going through?

23 THE COURT:  Objections to the instructions?

24 MR. RICHEY:  To the instructions.

25 THE COURT:  No, you don't need to renew them.  They
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 2 Unless there is something that you don't think you

 3 have a ruling on yet.  If I have neglected to give you a ruling

 4 on an objection that you've made, then you may need to remind

 5 me of that.  I think I've covered them all, but to the extent

 6 that you think I missed something, then you would need to let

 7 me know that.

 8 All right.  So back to page 11 and that instruction, I

 9 am going to not capitalize, as I just mentioned, the

10 defendant's names.  And that will be the same throughout the

11 instructions.

12 All right.  Page 12 is the instruction on Count 1

13 through 12.  On page 14 at the bottom, there is the language

14 about churches not being exempt from the requirements.  Page 

15 15 -- 

16 MR. RICHEY:  Your Honor, I just need, for

17 preservation's sake, I think this is a new edition and I didn't

18 make objection on page 14 that churches are not exempt.  My

19 objection is that under -- I don't think that it was clearly

20 testified in the trial that there are exemptions granted, but

21 what those exemptions are, I think, are still -- I don't know.

22 I don't even know what they are.  I know it was stated that

23 churches have some exemptions under 501(c)(3), anyway I. . .

24 THE COURT:  Actually, I think that it may be that as

25 far as employment taxes that some religious orders are exempt,
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 2 MR. RICHEY:  Well, I'm not sure what you and I

 3 understand to be a church -- I don't know that there's been any

 4 definition here in the Court of what a church actually is.

 5 THE COURT:  Well, I'm going to leave this and there

 6 is -- there is and has been evidence presented during the trial

 7 or suggested argument through the evidence that CSE perhaps was

 8 not required to withhold these taxes, and I'm not going to

 9 allow the jury to be misled in that regard.

10 I mean, if you want to propose different language that

11 meets that same goal that I have, I'll consider it.

12 MR. RICHEY:  I'm stating my objection, so. . .

13 THE COURT:  So your objection is what?

14 MR. RICHEY:  Objection as to that being included,

15 because I think it's unclear what -- as you just stated, that

16 some religious orders are exempt from that, and I don't think

17 it's clear which or what and that there hasn't been a specific

18 determination as to CSE, where it lies.  We heard from Agent

19 Schneider where he believes it lies, but that wasn't even a

20 legal determination, as he said.  He doesn't make legal

21 determinations, so.

22 THE COURT:  Well, I'm going to leave it in.  Mr.

23 Richey, your objection is noted.  If you want to bring me a

24 specific provision of the code that indicates that CSE, as it

25 existed, was exempt, I'll hear your argument, but in this case,
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 1 based on the evidence that has been presented, this language is 3 : 5 4 P M

 2 going to be given.  Do you have such argument you wish to make?

 3 MR. RICHEY:  And this has been brought forth in the

 4 trial as well, but 26 U.S.C. 508(c)(1) is a mandatory exception

 5 to churches -- (1)(a) "to churches, their integrated

 6 auxiliaries and conventions or association from the churches."

 7 THE COURT:  From paying employment taxes?

 8 MR. RICHEY:  You know, to be honest, I don't know

 9 which taxes this applies to.

10 THE COURT:  Well, can you stand here as an officer of

11 the Court and represent to the Court in good faith that you're

12 aware of some provision that indicates that churches do not

13 have to pay employment taxes?  I'm not concerned about any

14 other taxes but employment taxes.

15 MR. RICHEY:  To be honest, Your Honor, I don't know

16 which taxes this applies to.  Congress, as far as I know,

17 hasn't set it out and I don't know what the regulations are

18 underneath it.

19 THE COURT:  Ms. Heldmyer, are you aware of any

20 provision that says churches are not exempt from these

21 requirements?

22 MS. HELDMYER:  Absolutely not, Your Honor.  508 is an

23 income tax provision.

24 THE COURT:  Right.  But are you aware of something in

25 the law that would indicate that churches are not exempt and
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 2 throughout the trial.

 3 MS. HELDMYER:  Certainly, Your Honor, I can provide

 4 citations to the Court that indicate that churches do have to

 5 withhold.

 6 THE COURT:  I would appreciate that if you could do

 7 that. 

 8 MS. HELDMYER:  Yes, Your Honor. 

 9 THE COURT:  I may rephrase the language to be

10 consistent with the law that you provide because this is just

11 the Court's own choice of words.

12 MR. RICHEY:  Your Honor, the only other thing that I

13 have is 26 U.S.C. 3401 that defines wages -- 3401(a) defines

14 wages and then it exempts or actually it does not exclude, so

15 it's an exception paren nine, (a)(9) which says "for services

16 performed by a duly ordained, commissioned, or a licensed

17 minister of a church in the exercise of its ministry or by a

18 member of a religious order in the exercise of duties required

19 by such order."

20 THE COURT:  I think those are the two exceptions.  And

21 I believe what that's indicating is that the church does not

22 have to withhold from the ordained minister's wages and then

23 the religious order exception.  Neither of those are applicable

24 here.  That's not what this case is about.

25 MR. RICHEY:  I think that --
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 1 THE COURT:  You didn't have any ordained ministers. 3 : 5 7 P M

 2 MR. RICHEY:  The defendant's good faith belief is

 3 that, in fact, he and everyone that testified that was there

 4 testified that they were working as missionaries in a ministry

 5 and that that may, in fact, fall under provision nine.

 6 THE COURT:  Well, I disagree.  You can certainly make

 7 your argument to the jury, but I'm not going to have the jury

 8 misled in this case that CSE was somehow not required to

 9 withhold these taxes because they were a church.  As a matter

10 of law, I'm not going to have that argument made.  As far as

11 Mr. Hovind's belief, you can argue away about that.  I mean,

12 you can argue as strenuously as you can about that, but in

13 terms of what the law is, I'm not going to allow the jury to be

14 misled on that.

15 MR. RICHEY:  All right.  Just so my objection is

16 noted.

17 THE COURT:  It's noted.  

18 And Ms. Heldmyer, you'll endeavor to provide that cite

19 or cites to me.

20 MS. HELDMYER:  Yes, Your Honor.

21 THE COURT:  All right.  Page 15, any comments?  Ms.

22 Heldmyer, anything from the government?

23 MS. HELDMYER:  No, Your Honor.

24 THE COURT:  Mr. Richey or Mr. Barringer?

25 MR. BARRINGER:  There's none by me, Your Honor.
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 2 instruction.  Ms. Heldmyer, do you wish to be heard on this

 3 instruction?  All right. 

 4 Mr. Richey?

 5 MR. RICHEY:  Just to renew the citation Brian, as the

 6 Court noted, that is one sentence out of Brian.  I would also,

 7 as an officer of the Court, submit to this Court that one

 8 sentence out of every instruction here is in fact the law, so

 9 the Court should, again, reconsider that one sentence that was,

10 in fact, decided upon by the Court and held, and, in fact, the

11 Ninth Circuit has held that it is an actual element.  And so if

12 the Court proceeds that way, it could create a conflict --

13 depending on what the outcome, of course, could create a

14 conflict, but what the Ninth Circuit held was that in looking  

15 at that specific sentence of Brian and then referring to 

16 Cheek --

17 THE COURT:  Refresh my memory on the sentence that

18 you're referring to.

19 MR. RICHEY:  That it must have actual knowledge of the

20 law that they are charged with violating.

21 THE COURT:  The specific statute?

22 MR. RICHEY:  Right.

23 And what the Ninth Circuit said was that "the cases to

24 which Brian refers are cases in which the Supreme Court read

25 the element of actual knowledge of the law into complex
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 2 duties."  That's a direct quote from U.S. versus Hancock.

 3 THE COURT:  I'm going to instruct that the government

 4 must prove that Mr. Hovind had knowledge of the duty.  All

 5 right.

 6 Anything else?  Let me back up.  Knowledge of the duty

 7 that is imposed under the law.  

 8 Anything else on this instruction, Mr. Richey?

 9 MR. RICHEY:  Not aside from the objections I already

10 made.

11 THE COURT:  All right.  Page 19.

12 MR. BARRINGER:  Your Honor, you had indicated earlier

13 that you weren't going to capitalize the defendants' names.  Is

14 that throughout?

15 THE COURT:  Yes.  Thank you.

16 All right.  Other than the objections that have been

17 made and noted, any comments or objections to the 5324(a)(3)

18 three instruction, and I did -- we did add, I believe, at the

19 top of this instruction, 5324(a)(3), specifically charged in

20 the indictment under that subsection.  

21 Ms. Heldmyer?

22 MS. HELDMYER:  No objections, Your Honor.

23 THE COURT:  All right.  Mr. Richey?

24 MR. RICHEY:  No, Your Honor, not aside from what was

25 already made, so. . .
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 2 MR. BARRINGER:  No, Your Honor.

 3 THE COURT:  All right.  Page 21.

 4 MS. HELDMYER:  I'm assuming that's the pattern, Your

 5 Honor.

 6 THE COURT:  Yes, other than Mr. Richey's objection is

 7 made and noted, but as to anyone else, no comments?  Page 22

 8 this is as to Count 58.  Ms. Heldmyer, any comments,

 9 objections?

10 MS. HELDMYER:  It's fine, Your Honor.  Thank you.

11 THE COURT:  Mr. Richey, other than what has been

12 raised, argued, and ruled on?

13 MR. RICHEY:  No, Your Honor.

14 THE COURT:  Mr. Barringer, I know you don't have a

15 horse in this race.

16 MR. BARRINGER:  No, Your Honor.

17 THE COURT:  Page 24, you will see that I have added

18 the willfully language at the bottom, also added -- I'm sorry,

19 on the first paragraph, added language pertaining to the exact

20 date of each alleged offense because we have numerous offenses

21 alleged.

22 MR. RICHEY:  Your Honor, in those regards, I would

23 object to, again, here there is a new definition of willfully

24 which would then be more confusing to the jury since it was

25 defined under Counts 1 through 12 as one thing and now here it



   224

 1 says the word willfully as that term is used in the indictment 4 : 0 5 P M

 2 or in these instructions.

 3 THE COURT:  Well, Mr. Richey, I mean, the point -- you

 4 raise a good point, but if you go back to page 16, that does

 5 include that definition of willfully.  I don't have any

 6 objection because we do have this unique animal of willfulness

 7 under the tax charges.  I don't have an objection as to page 24

 8 and the willfulness -- or the willfully language here,

 9 confining it to the aiding and abetting charge or just placing

10 that language at the end of the aiding and abetting instruction

11 because I think that's the only other place that willful

12 appears in the instructions.

13 MR. RICHEY:  Yes, correct.

14 THE COURT:  So if that is the preference of you all, I

15 don't have any problem doing that and I certainly -- anything

16 we can do to avoid confusing the jury is a good idea.  

17 So Mr. Richey, do you have a proposal?  Would you

18 prefer that the language be placed underneath the aiding and

19 abetting or left where it is and indicate it as it is used in

20 that part of the instruction?  I'm not going to omit it.

21 MR. RICHEY:  I understand it needs to be there.

22 Probably in the aiding and abetting portion, Your Honor.

23 THE COURT:  Ms. Heldmyer, any?

24 MS. HELDMYER:  I have no preference, Your Honor.

25 THE COURT:  All right.  So it will -- on that page 21,
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 2 something along these lines, the term willfully as used in this

 3 instruction means that the act, et cetera.

 4 Page 25, multiple counts, multiple defendants.  Page

 5 26, verdict form -- excuse me, juror duty and then verdict form

 6 on the last page.

 7 The verdict form, when we meet at eight, I'll provide

 8 the verdict form to you then, but it is, essentially, a

 9 standard verdict form with each count listed, guilty, not

10 guilty with the exception of the Count 58, and there will be

11 the language that we discussed just a moment ago regarding the

12 statute of limitations.

13 MR. RICHEY:  Your Honor, also in regards to that, in

14 what I provided, I also ask the Court to -- and this was back

15 in my original form as well -- that if they find Mr. Hovind

16 guilty on Counts 1 through 12, only, then, they should try to

17 determine the amount of the tax loss.  Is that something that

18 the Court is going to include?  And in that on the first page,

19 I included in there the citation to Apprendi versus New Jersey,

20 530 U.S. 4th 66, page 490, 2000, where the Supreme Court has

21 said that "anything that increases the penalty or may enhance

22 sentencing should be given to the jury to decide."  And I've

23 had this occur in a couple of cases, well, at least in one case

24 before where the judge did this and his -- and the purpose of

25 that was because the jury should make that finding and since
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 2 that should be something for the jury to decide at this point,

 3 if he is found guilty on those counts, then they should look to

 4 determine the tax laws.

 5 THE COURT:  All right.  Ms. Heldmyer?

 6 MS. HELDMYER:  We object to such a finding, Your

 7 Honor, and I cite the Court to the Pope case which I know the

 8 Court is familiar with.  That is -- it's a 461 Fed 3d, 1331,

 9 such finding does not have to be made by the jury any more

10 post-Booker.

11 THE COURT:  That is my understanding of the law, Mr.

12 Richey.  And the amount of loss does not have to be submitted

13 to the jury.  Now, as to forfeiture, now, it's a different

14 question, but Apprendi would not apply here.  There is nothing

15 that -- no findings that need to be made by the jury to satisfy

16 Apprendi, but it does raise the issue of forfeiture, and I

17 believe we're hard at work on those instructions, should we

18 need to proceed into the supplemental proceedings following a

19 guilty verdict and hope to have those for you to review.

20 Anything you wish to point out or make note of, Ms.

21 Heldmyer, as to the forfeiture proceeding, should we proceed?

22 MS. HELDMYER:  No, Your Honor.  We submitted proposed

23 forfeiture instructions.  I do not believe that, if in fact we

24 get to a forfeiture proceeding, I don't believe there would be

25 any additional testimony to be presented.  I think it would be
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 2 THE COURT:  Mr. Richey?

 3 MR. RICHEY:  I'm not certain that I'm aware of what

 4 proposal the government made as far as the forfeiture hearing.

 5 THE COURT:  I believe she's referring to forfeiture

 6 instructions that were submitted as part of their proposed jury

 7 instructions.  As far as the proceeding itself, if you would

 8 just advise the Court, no need to expect further evidence to be

 9 submitted, just argument and then instruction.

10 All right.  Well, in the morning, I will have for you,

11 unless you wish to hangout, hang around until five and you're

12 certainly free to do that, I can have them for you by 5

13 o'clock, the changes that we've discussed as well as the

14 verdict form; otherwise, I'll provide them to you at 8:00 in

15 the morning.  As far as the language regarding churches being

16 exempt, or not being exempt from the withholding requirements,

17 if you can have that for me at 8:00.

18 MS. HELDMYER:  I'll do my level best, Your Honor,

19 which means I won't be hanging out here until 5:00.  I've got

20 some research to do.

21 THE COURT:  And we'll conduct our own as well, but

22 that is my understanding of the law, and I feel certain there

23 is case law to support that.  We'll do our own research as

24 well, Ms. Heldmyer.

25 MS. HELDMYER:  Thank you, Your Honor.
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 2 recess for the evening?

 3 MR. RICHEY:  Your Honor, the one thing is, as I had

 4 raised earlier, a limiting instruction and I was working on

 5 that, but I haven't been able to finish it.  Is it appropriate

 6 for me to continue with that and I'll try to go back, I'll

 7 e-mail it to counsel.

 8 THE COURT:  Well, you can --

 9 MR. RICHEY:  In some ways -- I'm sorry, Your Honor.  I

10 didn't mean to cut you off.

11 In some ways I believe it rises to the same effect as

12 if a witness had testified and was convicted of a felony for

13 them bringing in, especially the felony conviction of Mr. Ortiz

14 and the -- that it was alluded to that he was indicted in 2002,

15 but not sentenced until 2005, that's quite a bit of the primary

16 time that we are talking about in this indictment, and for the

17 impression to be left on them that clear back in 2002, there

18 was something wrong which as the Court is aware, a charge being

19 filed, you're still presumed innocent until found guilty, I

20 believe that there should be a limiting instruction on that.

21 THE COURT:  All right.  And that's why I gave you the

22 opportunity to fashion some language for me to consider and I

23 don't have any problem giving a limiting instruction --

24 MR. RICHEY:  Okay.

25 THE COURT:  -- to give you an opportunity to draft it



   229

 1 in the way you feel bests protects your client and I'll 4 : 1 5 P M

 2 consider that.

 3 MR. RICHEY:  I'll try to get that finished quickly.

 4 Your Honor, one other thing, would it be possible -- I

 5 guess the only thing left is the forfeiture instructions.  I

 6 don't know if the Court wants to e-mail those or just take them

 7 up tomorrow morning.

 8 THE COURT:  We can, I'm not sure we'll have those 

 9 done --

10 MR. RICHEY:  That's fine.

11 THE COURT:  -- this evening.  It may be that those are

12 worked on during the morning, during closing arguments, and

13 then as the jury is deliberating.  I'll have to check with my

14 law clerk and see where he is.  I know he's trying to get the

15 instructions finalized and so I can have those to you.  I mean,

16 if we get something finished, I don't mind e-mailing you all

17 what's proposed, but I can't promise it.

18 MR. RICHEY:  That's fine, Your Honor.

19 THE COURT:  Ms. Heldmyer has indicated she's not going

20 to hangout until 5:00 are either of you?  

21 MR. RICHEY:  No, Your Honor.

22 MR. BARRINGER:  No, Your Honor. 

23 THE COURT:  All right.  I'll have these ready for you

24 at 8:00 tomorrow morning.  I'll see you all then.

25 We'll be in recess.
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 1 (Court in session.)  7 : 5 1 A M

 2 (Defendants present.)  

 3 THE COURT:  All right.  The jury instructions and

 4 verdict forms are being printed as I speak.  Let me address a

 5 couple of matters before we start.

 6 Mr. Richey, the proposed limiting instruction that --

 7 MR. RICHEY:  I never even -- I completely forgot about

 8 it, Your Honor.  I apologize.

 9 THE COURT:  Well, you have until 8:30, if you want to

10 work on something.

11 As far as -- let me turn to Ms. Heldmyer -- the

12 question of the language about churches not being exempt from

13 the requirements, we did research last night and this morning

14 and that is the law.  They are not exempt.  The wages are due

15 to be deducted unless -- or except for in two very narrow and

16 limited circumstances, and that has to do with ordained

17 ministers and their wages and the wages of those in a religious

18 order, neither of which exception applies here.  So I'm going

19 to give the language as proposed yesterday.  There has been

20 enough made and enough focus in this case on CSE being a

21 church, a ministry, with employees being missionaries.  So I

22 think the language is necessary in this case, so as not to have

23 the jury misled.

24 All right.  Ms. Heldmyer.

25 MS. HELDMYER:  I was just going to say, Your Honor, I

Gwen B. Kesinger, RPR, FCRR
Official United States Court Reporter

Pensacola, Florida  32502
  



     3

 1 know the Court has ruled.  We did do the research.  And if the 8 : 0 6 A M

 2 court wants the benefit of our research, we can provide that,

 3 but it may not be necessary at this time.

 4 THE COURT:  The research --

 5 MS. HELDMYER:  The research as to withholding by

 6 churches.

 7 THE COURT:  Is it consistent with what I --

 8 MS. HELDMYER:  It is consistent, Your Honor.  We found

 9 two cases on point, and we can put them on the record, if the

10 Court would like.  The first case is United States versus

11 Bethal Baptist Church, which is found at 822 F. 2d 1334.  It's

12 a Third Circuit 1987 case, which goes through as a thorough

13 discussion of the statutory scheme, explains about the Social

14 Security Act and how it was made specifically applicable to

15 churches in an amendment in 1983.  

16 There is a Supreme Court case United States versus Lee

17 that was even before the 1983 amendments.  That was in 1981, I

18 believe.  And in Lee -- Lee is found at 455 U.S. 252, a 1982

19 case, that also finds the same thing even prior to the

20 amendments of 1983, and then coincidentally enough, the

21 Indianapolis Baptist Temple Case, which was cited by Mr. Gibbs

22 in his testimony, United States versus Indianapolis Baptist

23 Temple, found at 224 Fd. 3d 627, and that is a 2000 case.  That

24 specifically holds that employment taxes, Social Security

25 taxes, Medicare tax and income tax must be withheld from the
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 2 THE COURT:  Thank you.  All right.  Anything else

 3 before we start with the jury at 8:30 and closing arguments?

 4 MS. HELDMYER:  If I may ask for some guidance, Your

 5 Honor.  Based upon the arguments for judgement of acquittal

 6 yesterday, it appears to me that the defense may be trying to

 7 argue an incorrect statement of the law, as it comes to the

 8 structuring charges, based upon what they said yesterday about

 9 having to be over $10,000, et cetera.

10 Would the Court -- is that fair argument in the

11 Court's -- I don't want to object if it's not necessary.  I

12 certainly don't want to object during their closing arguments.

13 But if an incorrect statement of law is provided, or in my

14 opinion, provided to the jury, is that something the Court

15 wants me to object to at that point in time or just argue to

16 the contrary in rebuttal?

17 THE COURT:  I would prefer that you do just as you've

18 done and raise the concern that you have now before the jury is

19 brought in, and that argument will not be permitted.  That is

20 contrary to the law.

21 MR. BARRINGER:  Which argument is that, Your Honor?

22 THE COURT:  The argument about the government having

23 to establish that the $10,000 threshold was triggered by the

24 defendants' conduct, and I ruled yesterday that that's

25 irrelevant as to whether it was triggered or not, and the jury
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 1 instructions do not provide as such and the case law is 8 : 0 9 A M

 2 actually to the contrary on the structuring charge.  So that

 3 argument will not be permitted to be made during closing.

 4 MR. BARRINGER:  Let me be absolutely clear about this

 5 so that we don't have --

 6 THE COURT:  Yes.

 7 MR. BARRINGER:  -- problems later on.

 8 Each count has to stand on its own; is that right?

 9 THE COURT:  Well, each count is charged separately.

10 MR. BARRINGER:  So each count has to fit the elements

11 of the jury instructions itself; is that right?

12 THE COURT:  The elements of the charge.

13 MR. BARRINGER:  Yes, because each count is one check

14 on one day, not all the checks all the time.  That's not how it

15 was charged.

16 THE COURT:  Right.  But the point is, and the ruling

17 that I made yesterday in response to your motion for judgement

18 of acquittal was that it is irrelevant whether that $10,000

19 threshold was ever triggered or not by the defendants' conduct.

20 The only issue is their intent and whether that intent was to

21 evade that reporting requirement.  Not whether the bank had the

22 reporting requirement at a given moment, but whether their

23 intent was to evade it.

24 MR. BARRINGER:  I'm not arguing that the bank had a

25 reporting requirement on any one check.  That's not what I'm
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 1 saying.  Let me be really clear about this because it is a fine 8 : 1 1 A M

 2 line, I believe.  Each count has to establish structuring in

 3 and of itself.  That's how it's charged.  It's not charged as

 4 all the checks in structuring.  Each count has to establish

 5 structuring by itself.

 6 THE COURT:  What do you mean structuring by itself?

 7 It has to establish an intent to evade the reporting

 8 requirements by the structuring.

 9 MR. BARRINGER:  And structuring is defined in the jury

10 instructions.

11 THE COURT:  I believe it is.

12 MR. BARRINGER:  So it has to fit within the category

13 of structuring as defined, and that's all I'm going to talk

14 about.  Do you understand what I'm saying?  I'm not saying that

15 the bank had a duty to do something and didn't do it.

16 THE COURT:  Well, you're free to argue -- you're free

17 to argue that through the evidence the government has not

18 proven -- through the evidence of the structuring, the

19 government has not proven Mrs. Hovind had the intent to evade

20 the requirements.  You're free to make that argument.  But as

21 far as whether or not the bank had the duty or the bank did or

22 did not file the CTR or should or should not have filed the

23 CTR --

24 MR. BARRINGER:  I'm not saying anything about that.

25 As an officer of the court, I'm not going to say what the bank
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 2 something it was supposed to do or did everything it was

 3 supposed to do.  It's not going to be in that area.  But it's

 4 going to be with each single count is a single check and each

 5 check has to fit the elements of the crime.  And if it doesn't

 6 fit the elements of the crime, I'm entitled to point that out

 7 to the jury.

 8 THE COURT:  The elements of the crime as listed in the

 9 jury instructions --

10 MR. BARRINGER:  Yes.

11 THE COURT:  -- that she was aware and he was aware of

12 the reporting requirements --

13 MR. BARRINGER:  The reporting requirements, and that

14 they structured it and with respect to the reporting

15 requirements and then the definition of what structuring is,

16 which sets out what a structure is.  That is each count has to

17 establish that.

18 THE COURT:  I mean, each count has to be proven

19 separately, yes, in any case, in any charge.

20 MR. BARRINGER:  Because I think what's going to

21 happen, and I think it's an improper argument now from the

22 government, is that they are going to be looking at all the

23 checks as if all the checks are one structuring, but they

24 didn't charge it that way and that would be an improper and an

25 illegal argument on behalf of the government to say that; that
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 2 many separate days, and that's not how they charged the

 3 indictment.  So if they argue that way, I may stand up and

 4 object. 

 5 THE COURT:  Well, I think -- the government is free to

 6 argue that based on the evidence that's been presented and

 7 argue that there is a pattern and that from that evidence the

 8 jury can infer that there was intent on a given occasion,

 9 that's not improper.

10 MR. BARRINGER:  That's not improper.  But to say that

11 the pattern shows the structuring, that this large number of

12 checks, 45 checks over a year-and-a-half is itself the

13 structuring versus each count being the structuring.  There is

14 a difference, and I'm going to argue it that way to the jury.

15 THE COURT:  You will if I permit you to.

16 MR. BARRINGER:  My apologies, Your Honor.  I believe

17 that I'm within the instructions within the indictment to be

18 able to do that because they didn't charge -- they didn't

19 charge all the checks as one count.

20 THE COURT:  All right.

21 MR. BARRINGER:  If they had, they can make that

22 argument dealing with that subject.  They didn't charge it that

23 way.  We're stuck with how they charged it.  They charged each

24 count is a single check.  They then have to fit that check into

25 the jury instructions to have a verdict of guilty, and that's
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 2 issue here.

 3 THE COURT:  All right.  Thank you.  

 4 Ms. Heldmyer, do you wish to respond?

 5 MS. HELDMYER:  No, only to say the United States

 6 believes it's within its authority to argue that the pattern of

 7 structured checks shows knowledge on the part of the

 8 defendants, and that's what we intend to use the pattern for.

 9 THE COURT:  I think that's permissible.  All right.

10 MR. RICHEY:  Your Honor, and I would also like to say

11 just for clarification, because a minute ago you said the only

12 element at issue is their intent.

13 THE COURT:  It's not the only element.  There are four

14 elements, but that is the primary issue here, and I was making

15 that -- or drawing a distinction between intent being the issue

16 versus the bank's actions and the intent of the defendants

17 versus what the bank did or didn't do or should or shouldn't

18 have done.  I apologize if I left the wrong impression there.

19 That was not my intent.

20 MR. RICHEY:  Thank you, Your Honor.

21 THE COURT:  All right.  Anything else?

22 MS. HELDMYER:  Your Honor, if I may.  I have moved, if

23 the Court permits me to do this, I have moved our screen around

24 because we're going to be doing a Power Point presentation for

25 the closing argument.  And instead of having me turn around and
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 2 turned this computer screen around so that I can just look here

 3 at what the jury is seeing there, if that's permitted by the

 4 Court.

 5 THE COURT:  That's fine.  

 6 Thank you.

 7 MS. HELDMYER:  

 8 THE COURT:  Mr. Richey.

 9 MR. RICHEY:  Two things, Your Honor:  First of all, I

10 don't know if the Court has guidelines as far as how much time

11 for closing.

12 THE COURT:  Well, I know that most judges do.  I don't

13 like to confine you on your closing arguments.  I expect you to

14 be mindful of the time that you're taking.  If you're here to

15 suggest that you want two or three hours for your closing

16 argument, then we need to talk.

17 MR. RICHEY:  No, Your Honor, an hour or less.  I just

18 wanted to make sure.

19 And then the other thing is that I have a number of

20 documents, and I already pulled the ones I plan on using, but

21 for my sake, I have my own copies highlighted.  So I know

22 exactly where to go, but there is just going to be some

23 shuffling back and forth.  Would it be okay with the Court if I

24 have my copies up there and then have the exhibits here?  And

25 then would it also be permissible to have someone put the
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 2 THE COURT:  Who would that someone be?

 3 MR. RICHEY:  I could have Mr. Hovind do it.

 4 THE COURT:  I don't think we need Mr. Hovind doing

 5 that.  Mr. Barringer might be willing to assist you.  I don't

 6 know if he would be willing to do that. 

 7 MR. RICHEY:  Could I have Mr. Springer?  He's been my

 8 helper here.

 9 THE COURT:  I would allow Mr. Springer to do that, but

10 he needs to only be. . .

11 MR. RICHEY:  Correct, only come up when it's time.

12 THE COURT:  When it's time.  And then when you're

13 finished, he needs to return to the gallery.

14 MR. BARRINGER:  One other thing:  Are we allowed to

15 put the instruction on the screen?  Do we refer to it?

16 THE COURT:  I prefer that you not put it on the

17 screen.  You can refer to it.  It hasn't been given to the

18 jury, but there is nothing improper, certainly, about you

19 arguing what the law is and what the Court is going to instruct

20 the jury on.

21 MR. BARRINGER:  Thank you, Your Honor.

22 MR. RICHEY:  Your Honor, would that hold true also

23 with the indictment?

24 THE COURT:  In terms of?

25 MR. RICHEY:  Putting it on the screen.
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 2 if you feel you need to.

 3 MR. RICHEY:  Thank you.

 4 THE COURT:  All right.  Let me make sure I have these

 5 in order.

 6 What you are going to be handed is a copy of the

 7 instructions with two separate verdict forms, one for each

 8 defendant.  The language that we discussed last evening

 9 regarding Count 58 and the statute of limitation question and

10 the timing, that language is in the instruction itself.  It is

11 not on the verdict form, need not be on the verdict form,

12 because the language in the instruction tells the jury that if

13 they find the most recent act -- is there something?

14 THE CLERK:  No.

15 THE COURT:  If they find that the most recent act

16 occurred before, I think it was 2000, July, maybe, 2000, then

17 they should find the defendant not guilty.  And so there is no

18 need to reference that on the verdict form.

19 After closing arguments have been completed, depending

20 on how long you require for closing arguments, I may take a

21 break, a short recess, or I may go straight into the

22 instructions.  It will just depend on whether I feel like the

23 jury needs a break before the instructions.

24 After I've delivered the instructions and the jurors

25 are excused to the jury room, the alternates are excused, I'm
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 2 ensuring that all of the evidence is here and available and

 3 properly maintained before it's taken to the jury.  So I want

 4 you to assist her with that in making sure that's all taken

 5 care of.  

 6 And then I'll ask you to remain here at the courthouse

 7 for approximately 20 minutes or so.  Sometimes the jury comes

 8 back with a question or something right off the bat.  So I'll

 9 ask you to remain here for about 20 minutes.  If we don't hear

10 anything from the jury within that 20 minutes, then I will

11 allow you to go about your business as long as you can get back

12 to the courthouse within five minutes or so, five or ten

13 minutes max.  Of course, we'll need to make sure we have a way

14 of contacting you.

15 I'm going to step off the bench.  The jury will be

16 brought in at 8:30, and we'll begin at that time with the

17 closings.

18 (Jury present.)

19 THE COURT:  It feels a little cool this morning.  We

20 had an issue during the evening with our chiller, something

21 with the HVAC system.  I believe they are hard at work trying

22 to correct it, and I do apologize if it's uncomfortably cool in

23 the courtroom this morning, but it should keep you all awake.

24 Ladies and gentlemen, the attorneys are now ready to

25 present their closing arguments to you.  This is an opportunity
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 2 been presented during the trial and to present to you their

 3 respective positions or their arguments about that evidence.

 4 Remember, as I told you at the beginning of the trial,

 5 nothing that the attorneys have said during the trial,

 6 including what they will say during closing arguments, is

 7 evidence in the trial.  However, this is a very important part

 8 of the trial process.  And for that reason, I do ask for your

 9 careful attention to the attorneys and the arguments that they

10 present to you this morning.  All right.

11 Ms. Heldmyer, you may start.

12 MS. HELDMYER:  Thank you, Your Honor.  Counsel.  

13 Good morning, ladies and gentlemen.  On behalf of

14 Special Agent Schneider and Special Agent Evans and myself, I

15 want to thank you for all the kind attention that you have

16 given us in the past couple of weeks.  I know that part of it

17 has been tedious, but you have been paying attention, and we

18 truly appreciate all of the attention that you have given us.

19 When we started this trial a few weeks ago, the

20 defendants walked into this courtroom with a presumption of

21 innocence.  That presumption of innocence is now gone.  The

22 United States has established beyond a reasonable doubt that

23 these defendants, both Jo Hovind and Kent Hovind, are guilty of

24 what they have been indicted for.  And what we want to do in

25 the course of this closing argument is to explain to you
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 2 the two weeks of evidence that they were in fact guilty.

 3 We don't come into this courtroom with no direction at

 4 all, the government.  As a matter of fact, the courts and

 5 Congress tell us exactly what we have to prove to you in order

 6 for you to find them guilty.  These particular things that we

 7 have to come in and prove are called elements.

 8 Each of the elements is going to be given to you

 9 specifically by the Court, but I happen to know what she's

10 going to tell you, or believe that I know what she's going to

11 tell you, and I want to give these to you at this point and

12 then explain to you how the evidence in this trial matched up

13 with each of the elements that the Court is going to tell you

14 that we had to prove in order to show you that we have in fact

15 sustained our burden.  We have proved everyone of these

16 elements beyond a reasonable doubt.  We do not have to prove

17 anything that is not an element that's listed by the Court at

18 the end of the trial.  So if it is not told to you that we have

19 to prove it, we do not have to prove it.

20 This is what we have to prove.  Now, you've been told

21 that there are basically three parts of this indictment.  Part

22 one charges the employment tax issue.  That's Title 26, United

23 States Code, Section 7202.  That's the first 12 counts of this

24 indictment.  And in order for the government to prove that the

25 defendant, Kent Hovind, who is charged in those counts, is
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 2 we have to prove to you:  We have to prove that he had a duty

 3 to withhold, basically, the income tax, the Social Security tax

 4 and the Medicare tax.  That duty arises, as the Court will tell

 5 you, based upon the fact that he had an employee-employer

 6 relationship with those who were employed and working at CSE.

 7 We have to prove that he failed to collect those taxes or pay

 8 them over or account for them as a result as having that duty,

 9 that he just failed to turn them over.  That's not an issue

10 here because we know from the records that came in from the IRS

11 that he has never filed a section -- I'm sorry -- a Form 941,

12 has never paid employment tax ever.  So that's not a an issue.

13 We have to prove the defendant acted willfully, and that is,

14 with the specific intent to do something that the law

15 prohibits, and we're going to go through the evidence and show

16 you exactly how we were able to show that, that in fact, his

17 whatever belief that he may have with regard to the employment

18 tax issue, it is not a sincerely held belief.  It is not a

19 belief held in good faith.

20 The second set of charges that we have in this

21 indictment are the evading the CTR requirements.  Those are the

22 next 45 counts, Counts 13 through 57.  Both of the defendants

23 are charged in this set of counts in the indictment, and here's

24 what we have to prove in order to show that both of these

25 defendants are guilty individually of each of those 45 counts
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 2 the currency transaction reporting requirement, and we have to

 3 show that they knowingly structured or assisted each other in

 4 structuring that transaction, those transactions, individually

 5 as charged in the indictment, that the purpose of structuring

 6 those transactions was to evade the currency transaction

 7 reporting requirements and that it involved a domestic

 8 financial institution.  That again, is not an issue.  They are

 9 all involving AmSouth Bank, and the AmSouth Bank employee

10 testified for you.

11 We're going to go through a little bit of what the

12 witnesses individually testified for you, but before I do that,

13 I want to point out a couple of things we did during the trial

14 to assist you in determining what evidence helps you in finding

15 them guilty of what particular element.  One of the things that

16 we did is when we were numbering these exhibits, we numbered

17 them based upon a system.  You will notice during the trial

18 that all of the exhibits started with some sort of prefix.  We

19 had OBS documents.  We had STR documents, we had TR documents

20 and we had INC documents.  Those are an indication to you that

21 we believed when we introduced those documents that those were

22 the elements of the crime that those particular documents or

23 that particular evidence would assist you in determining -- OBS

24 stands for obstruction.  STR stands for structuring.  PR stands

25 for payroll, and INC stands for income.  So you can take a look
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 2 room, and you can tell by the sticker at least what we believed

 3 that that particular evidence would help you determine in terms

 4 of our elements of proof and what we had to show to you.

 5 Ladies and gentlemen, the other thing that we did was

 6 we called witnesses and the witnesses testified to you, and

 7 this has been a couple three weeks ago now that we started

 8 doing this, so I want to give you a little reminder of the

 9 kinds of the things that I believe help you in making your

10 determination that we have overcome our burden and proof that

11 the defendants are guilty.

12 The first witness that testified for you and you may

13 recall is a man by the name of Brian Popp.  Brian Popp had an

14 overview of CSE.  Do you remember he's the one that started way

15 back when.  He started with CSE all the way back to the early

16 '90s and worked all the way through until he basically got

17 disgusted with Kent Hovind's nonchalant attitude towards the

18 payment of taxes, et cetera, and he finally left.  There were

19 some very important things that he established for us during

20 the course of this trial, which is not the least important of

21 which was the fact that there was an employer-employee

22 relationship going on at CSE.  You'll recall that he testified

23 that this was a growing business, that this started small in

24 the early '90s and it grew, and it grew, and it grew.  And you

25 saw from the numbers, from all the exhibits that we've entered



    19

 1 into evidence, all the charts that Mr. and Mrs. Hovind created 8 : 4 0 A M

 2 that it was, in fact, a growing business, that they were

 3 growing all the way up to bringing in $2 million a year.  This

 4 was a big money-making business.  That cash, by the way, the

 5 cash that was reported on those particular exhibits, on the

 6 charts and the evidence that you saw, more than likely does not

 7 include any of the cash that Mr. Hovind walked away from his

 8 lectures with.  You'll recall that he took in cash.  He took in

 9 some cash from the honorarium, from the love offerings.  He

10 took in cash from the sales of the books.  There is an awful

11 lot of cash that you can certainly deduce from the evidence

12 that was not included in any of the reporting, in any of the

13 charts, in any of the financial statements that the agents came

14 up with during the course of this trial.  But in any event, we

15 have what we have.  And what we do have is that this was an

16 immense business, this grew into an immense business making a

17 lot of money.

18 The fact that there was employees was established in a

19 number of ways, not the least of which were Mr. Hovind's own

20 words.  You will notice that there was a document that was

21 entered into evidence that showed specifically that Mr. Hovind

22 himself called his employees, employees.  That document is on

23 the screen for you.  That is a document that was introduced

24 into evidence and created specifically for the employees of CSE

25 by Mr. Hovind.  He called them employees, and he did that until
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 2 anti-government activities that this might be a problem for him

 3 because if he called them employees, then he was going to have

 4 to start withholding and paying taxes, and he certainly was

 5 aware of the obligations because -- for a number of reasons.

 6 You saw that he had the Internal Revenue Code in his office.

 7 Brian Popp testified to that.  And you heard from all of the

 8 witnesses that he specifically told them I'm not going to

 9 withhold anything from your wages.  He knew specifically that

10 there was a requirement for him to withhold.  He chose to

11 ignore it, and that's what the evidence in this trial has

12 established during the course of this trial.

13 There were several sources of income for CSE.  You saw

14 that there was a lecture circuit.  There was the immense sales.

15 Eventually there was Dinasaur Adventure Land.  They were even

16 collecting rents as they were buying this property and

17 accumulating all this property all around Dinasaur Adventure

18 Land.  They were renting it out.  They were collecting rent.

19 You saw documents, several documents, that indicated that they

20 were taking in sometimes as much as $500 a month per property

21 that they were renting out that was coming to them without them

22 paying taxes on it.  And of course, that does not enter into

23 any argument about employment taxes, but it does show you that

24 there was money out there.  There was a general attitude by

25 Mr. Hovind that he was exempt from the tax laws just because he
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 2 sincere belief that he was exempt from the tax laws.  It's

 3 because he didn't want to pay.  We're going to continue and

 4 show you how we know that was the reason why he didn't pay into

 5 the Social Security, Medicare system or withhold income taxes.

 6 You remember one of the important things that you

 7 heard during the course of this trial is Brian Popp's testimony

 8 that he had a conversation in 1998 with Kent Hovind about

 9 currency transaction reports specifically, specifically.  And

10 Brian Popp said that Kent Hovind said that they were bad

11 things.  They were bad things.  He knew.  He knew as early as

12 1998, which predates any of the charges in this indictment that

13 there was a requirement that CTRs be filed, and he didn't like

14 them.  He was going to do what he could to ever have a CTR

15 filed.  That's what Brian Popp established for you.

16 Another thing that he testified to was that Kent

17 Hovind was bragging about the fact that he was fighting the

18 IRS, that he was beating the IRS, that he had a nonchalant

19 arrogant attitude towards the IRS, and that he was always going

20 to be on the offensive.  Now, that's a piece of evidence that

21 goes specifically to Count 58, which is the obstructing and

22 impeding the IRS.  All of those lawsuits, all of the

23 information that you heard, all of the evidence that you saw

24 where he was filing hundreds and hundreds of FOIA requests,

25 where he was filing lawsuit after lawsuits, where he was suing
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 2 litigating; that that was all part of an overall plan he had to

 3 stay on the offensive.  And Brian Popp is not the only one who

 4 told you that.  Mr. Gibbs also told you that when he had a

 5 conversation back in 2004.  He was still on the offensive.  He

 6 was still saying I'm after them.  They won't be after me

 7 because I'm after them.  That is obstructive behavior, knowing

 8 obstructive behavior.

 9 The next witness that testified for you was Diane

10 Cooksey.  Diane Cooksey, too, did her part in establishing the

11 employer-employee relationship.  She had set hours.  She had

12 bonuses.  We saw the time clock.  The time clock is something

13 that was installed, and that is not something that is installed

14 for volunteers or missionaries.  That's something that happens

15 when you have a employer-employee relationship with your

16 workforce.

17 You also -- she also established for you, along with

18 some of the other people that testified that worked for

19 Mr. Hovind, that Mr. Hovind was in charge.  They weren't over

20 there at CSE or Dinasaur Adventure Land doing whatever they

21 wanted to do.  They were taking instruction from Mr. Hovind.

22 And the judge is going to tell you that that's one of the ways

23 that you can tell that there was an employer-employee

24 relationship.

25 You probably are familiar with independent
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 2 you hire to come and fix your air conditioning system, because

 3 he doesn't work for you.  He works independent.  He's got his

 4 own business.  He comes and he does the work.  You don't stand

 5 over him and tell him what to do.  You don't say, this wire

 6 needs to be connected here and here's the problem.  That's not

 7 what you hire him to do.  You hire him because he's got

 8 expertise.  That's not the case at CSE.  This was a standard

 9 run of the mill employer-employee relationship where they had a

10 structure.  They had a hierarchy.  Mr. Hovind called the shots.

11 They had supervisors.  You saw memo after memo after memo from

12 Mr. Hovind telling these people what to do.  You come to work

13 on time.  I'm going to dock you ten bucks because you were on

14 the phone too long.  Those are the things that employers and

15 employees do.  So that's how you know that he had a duty to

16 collect.  If he was an employer to their employee relationship,

17 then he had a duty to collect, account for, and pay over

18 withheld income tax, Social Security, and FICA.  It's that

19 simple.  The church doesn't enter into it.  There is absolutely

20 no relevance to whether or not CSE was a church.  You may find

21 that they were or you may find that they weren't.  It doesn't

22 matter.  It makes no difference whatsoever.  If that

23 relationship existed, then he had an obligation.  He had a duty

24 to collect, account for, and turn over, and he did not do that.

25 Another thing that Diane Cooksey told us about was,
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 2 remember that there were a number of documents and a number of

 3 things that came in where Mr. Hovind was saying, show me.  Tell

 4 me.  I'll cooperate with you.  Anything you want, we'll give it

 5 to you.  That is ridiculous.  This is a man who, after the

 6 search warrant, forced his employees to sign what's called a

 7 non-closure agreement, and you'll see that agreement when you

 8 get back to the jury room.  But that agreement forbids these

 9 witnesses, his employees, from talking to people like Special

10 Agent Schneider and Special Agent Evans.  They were forbidden

11 from doing that, and it was a condition of their employment

12 that they sign a non-disclosure agreement before they could --

13 to continue working at CSE.  Now, how open and honest is that,

14 that he won't even let his own employees talk to the IRS or to

15 anybody else?  

16 And you saw another memo that showed specifically that

17 he is telling Special Agent Schneider, you don't talk to

18 anybody here.  You go through me.  How open and honest is that?

19 How obstructionist is that?  That's exactly what that was

20 designed to do, was to obstruct the investigation.  And you saw

21 that Diane Cooksey, who was a very sweet woman, and who still

22 has a lot of respect for Mr. Hovind, obviously, called him a

23 brilliant man.  And she was scared, she said, even today to

24 testify to you under oath because Mr. Hovind forced her to sign

25 the non-disclosure agreement.  Even today she was influenced by
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 2 The next witness that testified before you was the

 3 revenue officer, Margaret Powe.  Margaret Powe was the one, as

 4 you recall, who was assigned the Hovind matter in the mid '90s,

 5 who seized the cars, and did a jeopardy assessment because of

 6 fear that Mr. Hovind was putting property and income beyond the

 7 reach of the IRS.  He owed the money.  And she comes and does

 8 her job and tries to recoup some funds for the United States

 9 Government on behalf of taxpayers to collect in some way, in

10 some small way, the immense amount of taxes that Mr. Hovind had

11 accrued by that time.  And one of the things that she did was,

12 of course, she took the cars, and she was well within her right

13 to do that.  She established that for you.

14 What did Mr. Hovind do when she did that, when she

15 came and took the cars?  Filed a lawsuit against her,

16 personally, as a matter of fact, filed numerous lawsuits

17 against Special Agent Powe over and over and over again.  And

18 you may recall that there was not one single litigation, not

19 one single lawsuit that was in the least bit successful, all

20 the way back, all the way back to the early 1990s when he

21 started all of this litigation.  He lost every single battle,

22 and he was told specifically over and over and over again by

23 the courts, by his peers, everyone, that what he was doing was

24 wrong, but he continued to do it and that is strong evidence,

25 ladies and gentlemen, that whatever belief that he had, it was
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 2 over and over and over again that what he was doing was wrong.

 3 Yet, he continued to do it.  And why?  We know why because he

 4 told Brian Popp why and he told David Gibbs why.  He was

 5 staying on the offensive, and he was trying to get IRS to leave

 6 him alone so that he just go along and not pay his taxes.

 7 Eventually, in order to try -- specifically, in order

 8 to try to get these vehicles back, Mr. Hovind filed bankruptcy.

 9 In 1996 he filed a bankruptcy petition, and the only reason, as

10 has been established, the only reason why he did that was to

11 try to thwart, to obstruct, to impede the IRS's ability to

12 collect the taxes that Ms. Powe was trying to collect.

13 Mr. Beard testified for you.  He was the expert in

14 bankruptcy that testified for you.  He was the one that

15 actually handled -- he wasn't qualified as an expert.  He was

16 the one that actually handled this particular bankruptcy.  And

17 what he told was that there was insincerity.  There was bad

18 faith, and there was flat out perjury by Mr. Hovind during the

19 course of that bankruptcy.  What he testified for you was that

20 Mr. Hovind filed an application for bankruptcy.  And he

21 showed -- he, under oath, he told a judge, a federal District

22 court judge, that he had no assets, no income, no Social

23 Security number.  And remember what the bankruptcy court said.

24 He was a minister of the gospel, that he had no income and that

25 he answered only to Jesus Christ.  That's what he put on his
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 2 We have established through the course of this trial

 3 that he had a lot of income.  He had income all the way through

 4 this and that this was a bad faith filing.  And, in fact, the

 5 bankruptcy court made a specific finding that the evidence

 6 presented at the hearing points to a clear portrait of a tax

 7 protestor.  Now keep in mind that this was all the way back in

 8 1996 that Mr. Hovind is specifically being found to be and

 9 being told that he is a tax protester whose sole purpose in

10 seeking relief under Chapter 13 was obtain the release of

11 property seized by the IRS.  And the judge goes on to say,

12 notwithstanding the debtor's listing under the penalty of

13 perjury in his schedules and statement of affairs that he has

14 no income, no expenses, no property.  The evidence shows

15 otherwise.  The court found him to have lied.  And it says

16 while in his correspondence to the IRS, he denies being a tax

17 protester, and the evidence overwhelmingly establishes

18 otherwise.  His bankruptcy court filing was thrown out of court

19 for bad faith, bad faith, back in 1996.  Did that thwart him at

20 all?  Did that convince Mr. Hovind that what he was doing was

21 wrong, that perhaps he ought to pay his taxes?  Apparently not,

22 because it didn't change a thing that he did.  He went on.  He

23 went on with an insincere attitude towards the IRS.

24 The next witness that testified for you was Rebecca

25 Horton.  Mrs. Horton was part of the Pensacola Christian
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 2 conversation, and we're still back in the 1990s, about 1997,

 3 early 1997.  Rebecca Horton had a conversation with Mr. Hovind,

 4 and if the court, the bankruptcy court in 1996 had not

 5 convinced him from a legal standpoint that he was wrong, 

 6 Mrs. Horton was there to try to convince him from a spiritual

 7 standpoint that he was wrong.  Mrs. Horton specifically told

 8 him what you are doing is again the scriptures.  She knew that

 9 he wasn't withholding taxes.  That was part of what she

10 testified to, that she had had a conversation with Adele.

11 Remember Adele was the name of the employee, that she advised

12 stopped working there because these aren't gifts.  This is

13 income to you.  You're going to get in trouble if you continue

14 to work at CSE.  This is going to cause you trouble because

15 he's going to be in trouble because of his attitude towards

16 taxes, and that attitude involved the way that he was handling

17 his employer-employee relationship, that he was calling his

18 payments to his employees love gifts.  And she said, that's not

19 what love offerings are, and I told him that.

20 So now by 1997, Mr. Hovind has two very influential

21 strong people from different realms, different sides of the

22 fence, telling him what he is doing is wrong, the court system

23 and the spiritual community, telling him what he is doing is

24 wrong.  Did that stop him?  No.  No.  What it did was cause him

25 to change the form of what he was doing.  That's all he ever
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 2 I'm going to get into this in a minute, but Faith Baptist

 3 Fellowship, this corporation sole.  He's just trying to change

 4 the form.  It was not a sincere belief.  He just didn't want to

 5 pay his taxes.

 6 Dan Nelson was our next witness who testified.  He was

 7 yet another employee.  He had a little twist in what he

 8 testified about.  He was told by Mr. Hovind and Mr. Hovind's

 9 associate, Mr. John Slobach, that that the way they were going

10 to avert paying taxes was to pay him by way of trust, that he

11 was advised by Mr. Hovind that if he put his money in a trust

12 and then use that trust to pay his bills that it wasn't

13 taxable.  And, of course, that is wrong.  You can't just set up

14 a trust and then have complete control over the trust and use

15 that trust to pay your bills and not pay taxes on it.  It's

16 income to you.  It's a trick.  It's another trick by Mr. Hovind

17 and he sucked Dan Nelson into it.  Dan Nelson did not pay taxes

18 on that money because what Mr. Hovind and Mr. Slobach told him.

19 Mr. Nelson gave us a little further insight into the

20 relationship of Mrs. Hovind with regard also to CSE.  We have

21 established through the documents and through the witnesses

22 that Mrs. Hovind also had a role to play with CSE, that she was

23 in charge of the money, that she was in charge of the finances.

24 And that is borne out in all the evidence that you've seen and

25 all the checks that were written by her and all the cash that
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 2 bank by Mrs. Hovind.  Mr. Nelson testified that Jo Hovind was

 3 second in charge and she was handling the money.  That was her

 4 job, and that was all borne out by the evidence.

 5 You remember the videotape that Rebecca Horton

 6 testified about.  The videotape was the videotape that alerted

 7 Mrs. Horton that there was a problem at CSE, which led to her

 8 the concluding that none of her students should work there.

 9 Dan Nelson testified that he witnessed such a tape

10 being created there at CSE.  So for whatever reason, for

11 whatever purpose CSE was created, I imagine from the

12 creationist's viewpoint, this is something that occurred on the

13 premises that was specifically not related to creationism, to

14 the very purpose that Mr. Hovind claims to have created this

15 business.  And admittedly, most of the business that occurred

16 there had to do with creation versus evolution.  This is

17 something different.  This something that was anti-tax and

18 anti-government that Mr. Hovind produced right there on the

19 premises.  What does that tell you?  That tells you that his

20 belief, again, is insincere, whatever belief that he claims to

21 have that caused him not to pay his taxes, to not withhold

22 income taxes and FICA taxes from his employees, is an insincere

23 belief.  It is based on his underlying tax protestor attitude,

24 anti-government, anti-tax.  He just doesn't want to

25 participate, even though he knows the law requires him to do
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 2 we do, because it's the law.  And he is not above the law.

 3 Darlene Porter came in and testified to you about a

 4 transaction that occurred.  She sold the piece of property, you

 5 remember, the 5720 property that she sold specifically to 

 6 Mr. and Mrs. Hovind.  The interesting part about her testimony

 7 was this -- she negotiated for the final purchase price of

 8 $155,000, I believe.  What was interesting about her testimony

 9 is that she said unsolicited by her, Kent Hovind came to her

10 and gave her a down payment, basically, partial payment of the

11 property, and that ultimately, that money, that $30,000 that

12 she got ahead of time was not included in the closing document.

13 That was taken off the top, basically, so that it appears as if

14 when the property was sold, it appears that the property is

15 sold for $125,000 instead of $155,000.  That's just dishonest

16 because what that leads to is lower dock stamps and, et cetera,

17 and it's just dishonest to represent that that property was

18 purchased for $125,000.  But more importantly than that, that

19 $30,000 that was paid, it was paid -- and this is how they did

20 it.  Jo Hovind wrote a check to the bank, not to Darlene

21 Porter, which she could have, but she wrote a check to the bank

22 for cash -- I'm sorry -- to AmSouth.  She cashes that check and

23 buys with it four cashier's checks, four cashier's checks, not

24 one cashier's check for $30,000, four cashier's checks, three

25 of them for $9,000, one of them for $3,000.  Why did she do
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 2 handing a $30,000 check to Darlene Porter or, "B," if she

 3 prefers cashier's check, going to the bank and buying a $30,000

 4 cashier's check?  Because of the $10,000 rule that was in her

 5 head, because she knew, as did Mr. Hovind, that there was a

 6 rule regarding $10,000.  And so what they did was they broke

 7 that $30,000 up so that there was not one single instrument

 8 that she was taking to Darlene Porter that exceeded $10,000.

 9 Now, that would not have triggered a CTR anyway

10 because it wasn't a cash transaction.  She may or may not have

11 known that, but what this shows you is an overall attitude, an

12 overall knowledge and intent on the part of Jo Hovind and on

13 the part of Kent Hovind to -- that they were mindful of that

14 $10,000 requirement, and all of their transactions, and we'll

15 see the hundreds of transactions that occurred after that, all

16 of which were under $10,000.  This shows you that knowledge and

17 the intent on Jo Hovind's part regarding that $10,000 limit,

18 and they were very mindful of that.

19 You'll recall that Glen Stoll, who was Remedies at

20 Law, the organization that Mr. Hovind associated with there in

21 the later years, there was a memo that we introduced to you

22 where Remedies at Law actually wrote a memo, told Kent Hovind

23 and Jo Hovind and all of CSE, you tell us before you do

24 anything over $10,000.  Now, why would Glen Stoll advise the

25 Hovinds not to do any transactions over $10,000 without
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 2 everybody here involved was mindful of that $10,000 reporting

 3 requirement.

 4 You remember the testimony that $10,000 was, in fact,

 5 the triggering amount with regard to CTR.  What is a CTR?  It

 6 is a report to the who?  To the IRS.  CTRs go to the IRS.  And

 7 if you don't want the IRS to know that you're doing cash

 8 transactions, then what do you do?  You do not do -- you do not

 9 do anything that's going to create a requirement that a CTR

10 must be filed.  They go to the IRS.  That's the whole -- the

11 whole purpose behind 45 counts of the indictment, to prevent

12 the IRS from knowing that they are doing cash transactions, and

13 this was evidence of that.

14 Pastor Tom Pope was our next witness.  Remember Pastor

15 Pope was the person who ran for, I think, it was about a year,

16 Dinasaur Adventure Land, and he was one of the people that

17 created those charts involving Dinasaur Adventure Land, report

18 to Mr. Hovind, the financial situation, the financial condition

19 of Dinasaur Adventure Land.  And of course, Mr. Hovind was very

20 concerned about how much money Dinasaur Adventure Land was

21 making.  He indicated that by the time he got there, which was

22 2003, I believe, that Kent Hovind told him that his pay was a

23 love gift, that he was not going to withhold taxes from his

24 love gifts.  You remember that Tom Pope disagreed with that and

25 said he was an employee.  Now, these are people who were coming
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 2 promoted to supervisor.  This was employee structure.  He knew

 3 that wasn't right.  As a matter of fact, he went ahead and he

 4 paid the taxes.  He paid the taxes, not only his own taxes, but

 5 he also paid what Kent Hovind was supposed to pay, because you

 6 recall that when we're talking about Social Security and

 7 Medicare withholding, there is supposed to be basically a

 8 matching fund.  The employee pays half of it and the employer

 9 pays half of it and then it's turned over to the government.

10 They match the funds, 6.45 percent from Social Security comes

11 from the employee, 6.45 percent comes from the employer, and

12 Medicare, 1.45 percent comes from the employee and 1.45 comes

13 from the employer.  Mr. Hovind failed to pay the employer's

14 share.  And when he does that, that triggers a responsibility

15 on the part of the employee.

16 MR. RICHEY:  Objection, Your Honor.  There is no

17 evidence as to this.

18 THE COURT:  Overruled.

19 MS. HELDMYER:  That triggers the responsibility on the

20 part of the employee to pay it, and that's what Tom Pope

21 testified that he did.  He paid all those taxes.

22 You'll recall specifically as regards to Dinasaur

23 Adventure Land, that this was a theme park of some sort that

24 had specific prices to get in.  These were not donations.

25 These were not, you know, you can come in and there is a little
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 2 That's not what it was at all.  You have to pay to get in.  One

 3 of the ways we know that is because there was a sign when you

 4 come into Dinasaur Adventure Land, and Tom Pope showed you

 5 that.  Yes, it costs money.  It's $7 for the park admission.

 6 It's $100 for birthday parties.  Was there some exceptions to

 7 that?  Yes.  This was not a donation.  These were prices that

 8 you had to pay to get in.  If you want a birthday party, you

 9 pay $100.  Did some people get in for free?  I'm sure they did,

10 but that's not the point.  The point is this was designed to

11 make money, and that's what it did.  It made money.  They sold

12 food.  They sold novelty toys.  All of those things are

13 indicative of a business.

14 One of the things also that Tom Pope testified to was

15 that he did work, this was interesting, when he testified that

16 he did work for the business, but he did it to the benefit

17 personally of the Hovinds.  You'll recall he was being paid

18 through CSE, but there was an occasion where he was, while he

19 was being paid for the work that he was doing for CSE, he did

20 personal work on a deck.  He testified that he helped build a

21 deck for one of the Hovinds' children on their own personal

22 residence.  It had nothing to do with CSE, but it was all

23 commingled.  They were benefiting personally.  The Hovinds were

24 benefiting personally from the work that Tom Pope and others

25 were doing there at CSE, even though they were being paid
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 2 All right.  Anne Dyson, we talked a little bit about

 3 Anne Dyson and the CTR.  She's the one from AmSouth Bank that

 4 explained to you.  First of all, they are a domestic financial

 5 institution, which is one of the requirements that we have to

 6 prove.  But she also testified about CTRs.  They are reports

 7 that have to be filed with the IRS.  Eventually, they go to the

 8 IRS for any transaction, for currency, cash, more than $10,000.

 9 And that's in a 24-hour banking period.  Interestingly enough,

10 she also said that posted throughout AmSouth Bank are notices

11 that there is a 2:00 p.m. cutoff, that that's a business day.

12 That's typical for a banking day.  There is a 2:00 p.m. cutoff,

13 that any transactions that occur before 2:00 p.m. are counted

14 on that business day.  Anything that happens after 2:00 p.m.

15 are counted as transactions the following business day.  But

16 she also says in the case of CTRs and cash transactions, at the

17 end of the day, they get a report, and if they see something,

18 even though it may have straddled that 2:00 p.m. time, if they

19 say something that should have triggered a CTR, they may go

20 ahead and file one anyway.  That's what happened here, which

21 you're going to see in just a moment.  She also said that on a

22 regular basis, the bank employees inform their customers when a

23 CTR is being filed.

24 Pastor Fox was our next witness.  And Pastor Fox was

25 one of the people that hired -- or that invited -- their church
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 2 in Indiana.  You'll recall significantly that there was an

 3 argument that ensued because Pastor Fox decided to withhold

 4 income tax from the honorarium that was being paid by his

 5 church to Mr. Hovind and that there was a tremendous battle

 6 back and forth after he did this.  Mr. Hovind objected

 7 vehemently to any taxes being withheld.  Although Pastor Fox

 8 knew that he was correct, he eventually after eleven months

 9 decided to go ahead and wash their hands of Mr. Hovind and go

10 ahead and pay.  You saw that there was evidence that other

11 churches had done that, too.  We introduced evidence of other

12 1099s that we took from Mr. Hovind's possession during the

13 search warrant that you saw where other churches had done that,

14 too.  They withheld.  There was even the church of Satsuma.

15 You'll recall there was a letter to the IRS that Mr. Hovind was

16 copied on that was a very significant letter where they were

17 saying, please, we've tried our best to get Mr. Hovind to do

18 the right thing.  He won't do it.  We're doing the best we can.

19 We've decided to go ahead and pay them, and here's the evidence

20 that what we did was correct.  So there was an ongoing battle,

21 obviously.  Mr. Hovind didn't want one penny taken out of his

22 honorarium to go to taxes, period, because he didn't want to

23 pay them.

24 David Gibbs was the next witness that testified.

25 David Gibbs was the one -- he is the Christian organization
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 2 quite educated in the matters involved in this trial, and he

 3 had this conversation in 2004 right after the hurricane of 2004

 4 had a conversation with Mr. Hovind significantly about this

 5 conversation.  Mr. Hovind told him some things about the way

 6 that he had been operating his business for the past several

 7 years.  He said that he uses cash only because cash can't be

 8 traced, that if you can't trace it, it's not taxable.  Now,

 9 what kind of good faith belief is that, that he's using cash

10 just so it won't be traced just so the IRS won't know about his

11 transactions?  He compared himself to the Vatican, or the

12 Embassy, in not paying taxes.  Whether they pay taxes or not, I

13 don't know.  But he compared himself to that.  He said the tax

14 code doesn't apply to him.

15 Mr. Gibbs told him he was wrong.  Mr. Gibbs told him

16 that you're not a church, that you have a responsibility.  You

17 have to withhold.  The IRS does not care whether your income is

18 with love or without.  You still have to pay.  You still have

19 to withhold.  He's telling him this.  And Mr. Hovind is the one

20 that sought out his advice because Mr. Gibbs is the foremost

21 attorney authority in this issue, yet, he wouldn't listen to

22 Mr. Gibbs.  What does that show you that his belief was in fact

23 held in bad faith?  It was not a sincere belief.  Because here

24 again is yet another authority.  The courts have told him.

25 Rebecca Horton has told him.  The IRS told him.  And yet,



    39

 1 here's another authority telling him he's got to withhold. 9 : 1 3 A M

 2 He's got to pay taxes.  Mr. Gibbs, very significantly, even

 3 offered to help him structure his business so that he would be

 4 obeying the law.  Here's a man offering his assistance,

 5 offering his assistance to Mr. Hovind to legally structure his

 6 business and he refused.  What does that tell you?  That his

 7 belief was not held in good faith.  The people that he chose to

 8 believe, the people that he chose to follow are people who are

 9 under indictment, people who had injunctions filed against

10 them, not one local attorney, not one local CPA is there any

11 evidence that he asks whether he has to withhold or pay taxes,

12 not one.  He sought out the people who agreed with him only,

13 not the people who knew better like Mr. Gibbs.  

14 And very significantly, there was another conversation

15 that Mr. Gibbs had with the people that Mr. Hovind is saying

16 that he's relying upon for advice and that's Glen Stoll.  What

17 did Glen Stoll tell David Gibbs on the phone?  Yeah, we know.

18 Oh, 90 percent of all the lawyers and all the CPAs in the

19 country agree with you.  But you know what, we're flying under

20 the radar.  We're flying under the IRS's radar.  Is that good

21 faith?  Mr. Gibbs says just because you can get away with it

22 doesn't make it right.  And that's what Mr. Hovind needs to

23 learn.  Just because you may be able to get away with it

24 doesn't make it right.

25 You saw that even after the conversations that
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 2 about the authority and his beliefs and how you know that is

 3 because there was a series of affidavits that Mr. Hovind

 4 provided to the grand jury.  Do you remember he found out that

 5 the grand jury had been convened to investigate his tax

 6 liabilities and his possible criminal liabilities.

 7 In all of those letters, Special Agent Schneider

 8 testified that there were a number of things that he was trying

 9 to tell the grand jury to influence them that just simply were

10 not true.  One of the most significant things that he told the

11 grand jury that wasn't true was he said repeatedly that every

12 lawyer and every expert that he had consulted were basically

13 telling him that he was doing the right thing.  Was that true,

14 when he said that to the grand jury?  What about his

15 conversation with Mr. Gibbs?  What about all the judges that

16 have told him that what he was doing was wrong time after time

17 after time?  What about Mrs. Horton?  What about the IRS?  What

18 about all those authorities that told him repeatedly, all the

19 way up to 2005, that what he was doing was wrong?  That is bad

20 faith.  And that is purely lie, that he's telling -- trying to

21 tell the grand jury simply to try to get away with not paying

22 his taxes.

23 One of the things that you can take a look at to show

24 that his beliefs were not sincerely held was what he did in

25 reaction to what the IRS did.  You've heard testimony, and it's
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 2 You've heard testimony that he changed his corporate structure

 3 on a number of occasions to try to avoid, try a new plan to try

 4 to avoid paying his taxes.  The first thing that he did was

 5 this Faith Baptist Fellowship, which isn't a church, doesn't

 6 have a building, has no structure, and simply was designed by

 7 anti-tax people to try to avoid paying taxes, period.  That was

 8 the first thing that he tried.  And that kind of -- after the

 9 several litigations, several things that occurred during the

10 course of the investigation.  He changed it in around 1999.  He

11 started with the unincorporated business trust, and you know

12 that from the corporate documents, by the way.  There are

13 several corporate documents.  I apologize if I'm in your way.

14 There are several corporate documents that indicated that he

15 incorporated and bought property under the name of an

16 unincorporated business trust organization, which doesn't

17 exist.  Then he changed the Faith Baptist Fellowship umbrella.

18 And when that didn't work, he then changed to the corporation

19 sole, which is the organization from Glen Stoll.  So if he had

20 a good faith belief, if he had a firmly held, sincerely held

21 belief, he would have held that belief in one structure that,

22 you know, the unincorporated business trust organization is it.

23 That's where my sincere belief is, and I'm going to stick with

24 that.  But he didn't do that.  He changed.  And every time that

25 somebody told him that what he was doing was wrong, all he did
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 2 organizing his business, changed the way that he was holding

 3 property.  That's all he did.

 4 You heard a lot of testimony during the course of the

 5 trial, particularly in summary form from Special Agent

 6 Schneider about property acquisitions, and this is important

 7 because this is money -- the businesses -- the way that he was

 8 holding the property, the names that he was using to hold the

 9 property, very significant.  And you'll see the records if you

10 care to when you deliberate.  But another significant fact that

11 you can take from the property acquisition is all of the money,

12 all of the cash that was spent just to acquire property.  It's

13 about control with Mr. Hovind.  It's all about control.  And he

14 was buying himself the entire area out there.  That was his

15 goal.  You saw letters where he was trying to acquire property.

16 And you saw several property acquisitions totaling $649,000.

17 Most of it was in cash and most of it was paid for up front.

18 And anything that wasn't paid for up front, large payments were

19 made until it was paid for.  So this is all money that was

20 income to CSE that he was using for his own personal benefit to

21 buy property where he could rent it out, where he could give it

22 to his children, and he did give a lot of this to his children.

23 So it was all for the benefit of the Hovind family, and this is

24 all income, money that had come into CSE that could have been

25 used to pay employment taxes, among other things.



    43

 1 And we've been talking all the way through this about 9 : 1 9 A M

 2 whether or not Mr. Hovind's belief, whatever that belief might

 3 be, is a sincerely held believe and the answer is affirmatively

 4 no, that there is absolutely nothing sincere about anything

 5 Mr. Hovind did in relation to taxes.

 6 There are a number of things that you'll be able to

 7 see when you're deliberating, starting with the bankruptcy

 8 court ruling, going through the conversation with Mrs. Horton

 9 talking about the letter he got from the IRS director,

10 significantly, a letter from Senator Bob Graham.  And you may

11 recall in redirection examination of Special Agent Schneider,

12 we went through the very letter, back in 1998, he got a letter

13 from Senator Graham, another authority, telling him to pay his

14 taxes.  And in that long piece of research that he provided,

15 that Senator Graham provided to Mr. Hovind back in 1998, it

16 cited specifically the Internal Revenue Service Code sections

17 that were applicable to him and the Supreme Court law,

18 legislative actions, everything that he could possibly want to

19 establish that he was liable for taxes, that he was within the

20 jurisdiction of the Internal Revenue Code, yet another

21 authority telling him that he was supposed to pay his taxes.

22 The Eleventh Circuit court of appeals specifically

23 held in 1999, I believe, that it was a taxpayer, called him a

24 taxpayer.  Had no effect on Mr. Hovind, none.

25 Senator Bill Nelson also wrote to Maury Adkins, who
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 2 Mr. Hovind.  The fact that he continued to try to pigeon hole

 3 his business in such strained analogies such as we're a church.

 4 We're like the Vatican.  We're an unincorporated business

 5 trust, when all this entire time he's avoiding the obvious.

 6 He's even called his own employees at one point, but all he's

 7 doing is trying to avoid and trying to evade the payment of his

 8 taxes.

 9 We also showed you through the documents and through

10 the evidence and through the summaries that he had the ability

11 to pay his taxes, because I would imagine that would be an

12 important aspect of your determination.  He most certainly had

13 the ability to pay his employment taxes.  You saw a running

14 bank balance from all of his accounts during the relevant

15 period of time.  You'll see that there were numerous times that

16 his bank balance exceeded $200,000.  That's just his bank

17 balance.  That doesn't include the assets that he had.  That

18 doesn't include the property that he had and that doesn't

19 include the cash that he may have acquired when he was on those

20 speaking engagements, which he said was two or 400 a year.

21 This is just the running bank balance that he could have drawn

22 from to pay his employment taxes.  He certainly had the ability

23 to pay.  Instead of doing that, what he was doing was, as we

24 said, acquiring real property.  He was also spending an awful

25 lot of money, he and Mrs. Hovind, on their children.  You saw
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 2 children and to their children's spouses.  There are a couple

 3 of interesting points to make, in terms of the checks to the

 4 children, these exhibits were introduced that show that instead

 5 of just writing a check to the children, what Mrs. Hovind

 6 chose, to write a check for cash, take it to the bank and then

 7 buy cashier's check for her own children.  Now, why would you

 8 do that?  The children wouldn't accept a check?  Probably not.

 9 Again, to try to prevent anyone from detecting what the money

10 is being spent for.  That's the real reason why going through

11 this system of going to the bank and cashing checks and buying

12 cashier's check to avoid the paper trail.  Clearly there is a

13 paper trail because we've got these documents, but it was a lot

14 more difficult to show where that money was going than had the

15 check been written out to the children.  This is money that is

16 being funneled from the business of CSE directly for their

17 personal use and their personal benefit.  Keep in mind that

18 during this time Mr. Hovind is telling the grand jury in the

19 letters that he's writing to the grand jury that he has taken a

20 vow of poverty, a vow of poverty.  How could he possibly tell

21 the grand jury that he has taken a vow of poverty with the way

22 that he was living.

23 His children went to private schools.  They went to

24 Pensacola Christian College.  They went to a school up in

25 Tennessee.  The checks written for the tuition right off the
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 2 introduce anything that had to do with the checks written on

 3 the personal accounts.  These are the business accounts, and

 4 they are paying these personal expenses out of the business

 5 account, $25,000 for music expenses for music purchases through

 6 Reynolds Music.  Mrs. Hovind is a piano teacher.  Clearly, that

 7 doesn't have anything to do with CSE, but these a more

 8 expenditures, more money that was being spent by the Hovinds

 9 instead of paying their employment taxes, instead of paying

10 their share of Social Security and Medicare.  They are

11 benefiting personally.  There is no poverty here.

12 They had a lot of capital improvements going on.  You

13 saw several checks that show the capital improvements,

14 blacktopping and obviously the acquisition of the property and

15 automobile, and vehicle purchases.  You'll also see checks for

16 those, for their own personal use and possibly for the use of

17 the business, again, money that should have been used to pay

18 his employment taxes.

19 There is an allegation in Count 58 that Kent Hovind

20 acted to obstruct and impede the IRS.  We talked about that all

21 the way through this.  Again, there were several things that he

22 did, the lawsuits, Number One, the bad faith, five bankruptcy

23 filing, being on the offensive is evidence that all of this was

24 designed for a specific purpose.  He didn't care whether he won

25 or lost.  He was trying to tie up the IRS so they couldn't do
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 2 taxes.  Letters to the financial institutions, telling the

 3 financial institutions not to honor the summonses that were

 4 coming their way.  He filed a false TIGTA complaint saying that

 5 Special Agent Schneider had stolen $42,000, when in fact he

 6 knew that the search warrant itself specifically authorized

 7 Special Agent Schneider to take, to seize cash as evidence.

 8 And of course, all the letters to the grand jury were also all

 9 acts to impede and obstruct the investigation.

10 Now, Mrs. Hovind as we said before has been charged

11 specifically in the 45 counts of evading the CTR requirements.

12 The evidence that came in throughout the trial that showed that

13 she is in fact guilty of these, that information stretched all

14 the way through the trial as well.

15 In summary, what we saw specifically was that she was

16 in charge of the finances of CSE.  That was her job.  That

17 during the course of her job there at CSE, she wrote over 200

18 checks to cash between 1999 and 2003.  Each and every one of

19 those checks was under $10,000.  The significant part of that

20 overall pattern is that it shows a knowledge on the part of Jo

21 Hovind that there was in fact a reporting requirement of

22 $10,000.  There is no other explanation for why she would

23 repeatedly go to the bank several times a week, sometimes more

24 than once in a day to cash checks under $10,000.  It's not like

25 that's all she had in the bank, that's all she could take out.
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 2 going to have in the future for more than $10,000, the only

 3 reasonable explanation for having gone to the bank and pulled

 4 out in one year over $500,000 in cash and each and every one of

 5 those checks being under $10,000 is because of the knowledge of

 6 the reporting requirements in an attempt to not -- to evade

 7 that reporting requirement.  That is the only logical

 8 explanation.  There was no pattern.  Other than the amount of

 9 the checks, there is no pattern to the amounts of checks that

10 were being written.  It wasn't like she was going in every

11 third day.  It wasn't like she was going in only on paydays.

12 It wasn't like she was going in only when she had an expense

13 that she had to get.  These were obviously designed

14 specifically to get out a certain amount of money, but to get

15 it out in increments under $10,000.  The total checks that she

16 cashed was over $1.5 million between 1999 and 2003.

17 The four CTRs were filed with regard to her

18 specifically and not being accidentally triggered, and when I

19 say accidentally, what I mean is there is no way for her to

20 know that a CTR was going to be triggered because there were

21 times when she would go in with a $9,600 check, and then the

22 other employee, Maury Adkins, would come in and cash a larger,

23 another check, and push the whole amount, total amount, over

24 $10,000.  So what that's showing you is that those CTRs were

25 filed but not because she had any intent to make sure that they
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 2 certainly intentionally by the bank but accidentally triggered

 3 by her because of the checks to Maury Adkins.  But the ones --

 4 she was involved in both of them.  Each and every one of those,

 5 she was going to the bank twice in one day, but each and every

 6 time she did that, she went before 2 o'clock and she went after

 7 2 o'clock, and that is because, ladies and gentlemen, there is

 8 a 2 o'clock cutoff in a banking day, and she knew that.  It was

 9 posted.  So she would go before 2 o'clock and cash a check and

10 then wait until after 2 o'clock and cash another check

11 believing that no CTR would be filed because we're talking

12 about two different banking days.  On these particular

13 occasions at the end of the day, obviously, the bank caught it

14 and filed the CTR, but that's the only reason.  But it shows

15 again her knowledge, her knowledge, that the CTRs were required

16 for transactions over $10,000 and her attempt to evade having

17 any of those filed.

18 We also saw regarding her admitting only to show

19 knowledge and intent was a county filing that occurred well

20 before any of these structuring charges.  And what you'll see

21 when you see this back in the jury room is that this is classic

22 tax protester information.  This is her and her husband, Jo and

23 Kent Hovind, filing something with the county court rescinding

24 their signature, rescinding their Social Security number.  It's

25 pure tax protestor stuff.  They filed that prior to all this.
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 2 active member -- I wouldn't begin to argue that -- that she was

 3 an active member of the tax protestor movement, but she

 4 certainly was involved, and this shows that she had the same

 5 mindset as her husband with regard to the power of the

 6 government and their intent not to obey governmental rules,

 7 particularly the IRS.

 8 You'll see when you get the indictment that the

 9 indictment has specifically charged in Counts 1 through 12,

10 which is the employment taxes charges, specifically charged

11 there are dollar figures, and the dollar figures represent the

12 total amount of money that should have been withheld in terms

13 of the income tax, the FICA taxes, from the employees.  Those

14 are the numbers.  That's what's charged, not withholding, and

15 those are the numbers that you're going to see in the

16 indictment.

17 We have put up here on the screen for you, the three

18 columns from the three exhibits that Special Agent Evans

19 testified about.  Those are the columns that are going to match

20 up to the 12 counts in Counts 1 through 12 of the indictment.

21 So when you see those, you will know where those figures came

22 from when you see the indictment and you're making your

23 decisions as to those counts.  Remember in 2002, Special Agent

24 Evans testified that he had the total amount from the year

25 correct, and he calculated backwards from there and then later
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 2 down into periods.  You'll see that the numbers then slightly

 3 changed on a quarter basis for 2002.  The indictment charges

 4 the approximate amount.  So the indictment is still properly

 5 charged because it says in the approximate amount charged, but

 6 these are the numbers that you're going to see in the

 7 indictment and these are the figures.  These are the numbers

 8 that were not withheld, purposely not withheld by Kent Hovind

 9 and the numbers for you to find him guilty for.

10 You will see and we argued -- the testimony came in

11 during the course of the trial that the total amount of

12 employment taxes that were evaded during this period of time

13 from July of 1999 through March of 2004 was $845,327.  That

14 figure represents all those years, July '99 to March 2004, and

15 also includes the matching portion that he should have added to

16 the withheld taxes, employment taxes, and paid over to the

17 government.  This is how much money the government was harmed

18 right here, $845,327.  

19 The total amount of currency that was structured to

20 evade reporting requirements in 1999 to 2003 was $1,570,000.

21 The total amount of FOIA requests, you saw that we introduced a

22 huge package of FOIA requests that had been filed as part of

23 the obstructionist behavior by Mr. Hovind, the total amount of

24 the FOIA requests, there were 246 FOIA requests that he filed

25 for period of March 2002 to January of 2006.  And if you care
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 2 see that many of them are repetitive.  Many of them could have

 3 all been done in one FOIA request.  There is nothing illegal

 4 about a FOIA requests, but it is illegal when you do it

 5 specifically for the purpose of impairing and obstructing the

 6 IRS's investigation, and that's exactly what we proved

 7 happened.  There is nothing illegal about FOIA requests, per

 8 se, and there is nothing illegal about filing lawsuits, but it

 9 is illegal when you do it specifically, as the Court will

10 charge you, to impair or impede the IRS.  That's everything

11 that he did, the purpose, the goal, the obsession for Kent

12 Hovind was to impair and obstruct the IRS.  169 hours of man

13 hour time wasted with those FOIA requests.

14 On the other side of the coin, Mr. Hovind filed

15 lawsuits from 1996 to 2004 requesting, demanding 36-and-a-half

16 million dollars in damages for what he claimed the IRS did to

17 him.  

18 All of these things, ladies and gentlemen, all of this

19 evidence is overwhelming that the Hovinds, both of them, had

20 the purpose and had the knowledge and had the intent to

21 obstruct the IRS by filing, by the structuring that they did,

22 that Mr. Hovind by the lawsuits that he filed, by all of the

23 behavior that he exhibited, that they -- that he knew of his

24 duty to withhold and he just chose not to because he doesn't

25 like the government and he doesn't like the IRS, not because he
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 2 guilty of all the charges in the indictment.

 3 Thank you so much for your attention.

 4 THE COURT:  Thank you.  Mr. Richey.

 5 MR. RICHEY:  Yes, Your Honor.  It will take just a

 6 minute.

 7 THE COURT:  Mr. Richey, you're going to be assisted by

 8 your associate Mr. Springer?

 9 MR. RICHEY:  Yes, Your Honor.

10 May it please the Court.

11 THE COURT:  Yes, sir.

12 MR. RICHEY:  Thank you Your Honor.

13 Counsel, Agent Evans, Agent Schneider, Counsel

14 Barringer, Mr. Hovind, Mrs. Hovind, ladies and gentlemen here

15 of the public, ladies and gentlemen of the jury, thank you so

16 much for taking this time out of your schedules, out of your

17 lives and coming here to hear about this trial.

18 As attorneys, we've done our best to do what we do.

19 And as you've noted and as you will be instructed, the burden

20 has always rested with the government.  They have the duty, the

21 responsibility.  The law requires them to prove every single

22 element, and if they don't, then you must find Mr. Hovind and

23 Mrs. Hovind not guilty.  So now the burden shifts from the

24 government really to you.  Everything rests upon you and your

25 decision.  And it's not something to be taken lightly, and we
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 2 What you have to do now is probably one of the most

 3 difficult things you'll ever do in your life, and that is to

 4 hold the lives of someone else, their liberty at stake.  But,

 5 see, our founding fathers had great confidence in the people of

 6 this nation.  They knew that the government could exceed their

 7 bounds.  They knew that the government could violate your

 8 rights.  They knew that the government could make all kinds of

 9 accusations, but they also believed that to pull 12 individuals

10 from the community who could see, see beyond just the mere

11 allegations and the dirt slinging and the misinterpretations.

12 They knew that you could protect the other citizens of this

13 nation.  And so our founding fathers found it very important,

14 do not lead the life of an individual charged with a crime.  

15 Now, you've heard the government accuse them of doing

16 many wrong things, and you might look at those and you might

17 say, gee, that is wrong.  That's kind of dumb.  But there is a

18 difference between wrong and committing a crime, and you can do

19 all the wrong things that you want to and still not commit a

20 crime.  And what they are charged with is actually committing

21 58 crimes.  That's what my client is charged with.  And I'll

22 submit to you, ladies and gentlemen of the jury, that there is

23 no way that the government has proven that my client committed

24 58 crimes just by following his religious belief.

25 Now, there are places, even today, where everything
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 2 whatever is permitted is mandatory by the government, and so

 3 citizens, individuals, are shackled in their very actions by

 4 the universal passions of that banning government.  But, ladies

 5 and gentlemen, fortunately for us, the United States is not

 6 such a place.  And with you, we can plan to keep it that way

 7 for ourselves, for our children and for our grandchildren.  If

 8 the government wants to forbid something, Congress can forbid

 9 it.

10 If the government wants to mandate something, Congress

11 can mandate it.  So Congress can forbid and mandate all it

12 wants and the Supreme Court and the courts are here to protect

13 that they don't go beyond the Constitution and require citizens

14 and individuals to do things that would just make the

15 government's job easier.  See, because after our founding

16 fathers wrote the Constitution, the people said, we will not

17 uphold that constitution.  We will not give the government

18 those powers until it is absolutely established that we protect

19 our Bill of Rights.  So we won't give the government any power

20 until they absolutely promise to protect these rights.  And as

21 long as we go about not breaking the law, it doesn't matter

22 what things we do wrong.  It's not a crime and we can live in

23 our society, thinking and believing and saying whatever we

24 want.

25 The First Amendment itself guarantees that the



    56

 1 government cannot interfere or establish a religion, but you 9 : 4 4 A M

 2 heard elder -- you heard Agent Schneider on that stand say that

 3 the IRS has things that they look at to determine if it's a

 4 religion, if it's a church or not.  And he made the decision,

 5 although he wouldn't admit it.  He wouldn't come forward and

 6 say, I didn't make the determination.  But someone did.  That

 7 it's not a ministry.  That it's not a religion.  He called it a

 8 creationist themed business.  He testified before that it was a

 9 sole proprietor business.  And how precious is your right to

10 believe in religion?

11 The First Amendment also guarantees the freedom of

12 speech.  And we heard testimony about how Mr. Hovind has a

13 radio program that he does.  And you heard elder -- Agent

14 Schneider on that seat build up about how he had listened to

15 this taping, and how it was so anti-governmental, and about how

16 he made threats against the agents, and then you and I, we

17 listened to that.  We listened to nearly 45 minutes of that

18 tape.  That was not what we heard.

19 Now, you also heard testimony from Agent Schneider

20 sitting on the stand that when Mr. Hovind said that he had

21 prayed for them, that was a threat to him.

22 Ladies and gentlemen, if we go home tonight and over

23 the telephone, which the government can wiretap, if we get on

24 the Internet and send an e-mail saying pray for our president,

25 maybe we've just threatened him under their theory.  And what
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 2 Ladies and gentlemen, you have also heard testimony

 3 about the many times when Mr. Hovind believed that his rights

 4 were violated.  You heard testimony about Agent Schneider

 5 seeing a posted notice not to come onto the premises unless you

 6 had prior authority.  Why?  Even our founding fathers said that

 7 the government cannot intrude into your place unless they first

 8 have a warrant.  Agent Schneider saw the stand -- or the sign.

 9 He didn't have a warrant.  He didn't think it applied to him.

10 And so under again, the First Amendment, our founding fathers

11 and the citizens of this country determined that you have a

12 right to petition the government for a redress of grievances.

13 That means if you think that your rights have been violated,

14 you are guaranteed a right to go to court and we saw in the

15 documents, the very documents attached to the very summons that

16 Agent Schneider delivered, that it said he had a right to come

17 to court and file a petition to quash, and, yet, they are

18 claiming that that is a crime.

19 Ladies and gentlemen, you will note very specifically

20 and very carefully the wording in the jury instructions that

21 are given.  And for example, in Count 58, it says that in order

22 to find Mr. Hovind guilty of that count, you must find that he

23 corruptly endeavored to impede or obstruct the due

24 administration of the Internal Revenue laws, and what you heard

25 from the government even right here this morning was not
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 2 You heard Agent Schneider when he was on that stand

 3 when he swore to testify to the truth, the whole truth and

 4 nothing but the truth so help him God that he felt that he was

 5 impeded or obstructed.  But you never heard any testimony that

 6 it was corrupt because he had a right to go to court and

 7 protect his rights when he thought he was violated and the

 8 government did not prove that element.  So you cannot find

 9 Mr. Hovind guilty of Count 58.  You must find him not guilty.

10 None of those actions he took was corrupt.

11 They also failed to prove that he had the intent to

12 corruptly impede and obstruct.  His intent was to get back his

13 rights.  If Agent Schneider came on his property without

14 permission, what's the value of that?  Can you place any

15 monetary value on that?

16 I'm not going to ask you to close your eyes, if you

17 want to you can, you can keep them open, but I want you to

18 think, think about this:  Gentlemen of the jury, you have to

19 leave and go to another state for your work.  While you're in

20 the other state, ladies think about this, you're in the shower,

21 your children come in and say, mom, the police are out and have

22 surrounded the yard.  So you jump out of the shower and come

23 running and look and they are hauling off every one of your

24 cars, and you don't have a clue as to why.  And you call your

25 husband and he says, they can't do that.  Well, they are doing
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 2 But they are doing it.  And then gentlemen, you come back after

 3 a couple of days and you go and try to get your cars back, and

 4 they say we're not giving it back until you pay us almost

 5 $11,000.  Well, where is the bill?  When did you tell me I owed

 6 it?  Well, we performed a jeopardy assessment, so we don't have

 7 to tell you that.  And you struggle and you don't have the

 8 money yourself and you don't have any vehicles and you can't

 9 drive, and you saw yourselves that those were older vehicles.

10 These weren't lavish vehicles.  They weren't brand new

11 vehicles.  They didn't even have the money to go pay the 10,000

12 or $11,000.  So someone else came forward.  You saw that in the

13 evidence and the documents.  Someone else came forward and

14 said, I will pay it for you.  And that was a crime under the

15 government's theory.

16 Now, imagine this, again, gentlemen, you're there at

17 your home, you're doing things, and all of a sudden, 30, 40

18 police officers come in, again no notice.  You come in and you

19 see the first one and you say, gee, I sent you these letters

20 and you never say anything.  And he says, I'm here with a

21 warrant.  Again, you have to go get your wife out of bed.  They

22 force everyone into a room.  Other people start coming in, and

23 they grab everyone and force them into a room and hold them

24 until they can interrogate them.

25 You heard Agent Schneider's testimony that he is a
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 2 about that further, well, I really didn't have much training,

 3 although he was the commander of his unit.  I really didn't

 4 have much training in that, he said.  Many times when he was

 5 questioned, he had such a great recollection of things that

 6 happened until myself or Mr. Barringer questioned him.  And

 7 then, well, I can't recall.  I don't remember.  And yet, he

 8 swore to tell the truth, the whole truth and nothing but the

 9 truth.

10 You saw, ladies and gentlemen of the jury, a document,

11 83-C where multiple times my client, Mr. Hovind, sent to the

12 government asking for information, which is completely within

13 his right, and you saw in the very documents that the

14 government produced, there were things left out.  And where did

15 they get it from?  From the IRS itself.  There were things in

16 there that they must not want you to know.

17 We saw many other documents where it said see attached

18 to Exhibit 1 and 2, and those were not there.  Now, the

19 government bore the entire burden in this case.  And yet, Agent

20 Schneider testified that on the raid, they took 30 to 40 boxes

21 worth of documents, but for today, for this trial, he

22 handpicked less than two, and some of it he said was relevant

23 to the commission of a crime or their investigation was, but

24 some of it wasn't, but he still wouldn't return it.  It was

25 things he had no right to take, things he had no right to keep.
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 2 things that showed or which was pertinent to his investigation

 3 that a crime had been committed.  He couldn't even tell what

 4 crime.  He couldn't even tell Mr. Hovind what crime he had been

 5 accused of.  He was just investigating.  And his own testimony

 6 was that some of those things were not pertinent to the crime,

 7 but he still has them today and won't give them back.  And when

 8 Mr. Hovind sued to try to get things back, he was just out

 9 procedured by U.S. attorneys who know how to file things and

10 got the case dismissed, not because it had no merit because he

11 doesn't know what he's doing in court.

12 You even heard Mr. Beard, I believe it was Mr. Beard,

13 and if I got his name incorrect, I apologize.  But Mr. Beard

14 who was the bankruptcy attorney and he even admitted that

15 Mr. Hovind hired an attorney and that that attorney filed some

16 things which he said were just baseless.  So if an attorney did

17 that, then how can we hold Mr. Hovind accountable and allege

18 that he committed a crime for doing something that he's not

19 even schooled and educated in, and yet, that's what they want

20 you to believe.

21 We also saw and the evidence showed that Mr. Hovind

22 wrote to the IRS multiple times.  He even wrote to Agent

23 Schneider at least four times.  Agent Schneider, who could go

24 to an attorney at any time asked and, as he testified, the

25 attorney told him, don't write back.  Agent Schneider's
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 2 would be good enough.  Maybe it was no answer, that's good

 3 enough.  Is that the kind of government that we want to live

 4 under?  Is that the kind of government that we want for our

 5 children and grandchildren that you can write to them and ask

 6 them questions and they just won't answer?  They don't care.

 7 They are just going to keep coming whenever they want because

 8 they have a badge, and they can come on your place whenever

 9 they want because they said so.

10 And we saw Agent Schneider can carry a weapon.  We

11 also heard testimony that Mr. Hovind had a permit from the

12 government to have even a concealed weapon.  And yet, when it

13 came down to it because they felt threatened whenever they

14 talked to him or met him, he willingly gave up that right

15 that's guaranteed under the Second Amendment, to have and bear

16 arms.  He gave it up because they felt threatened.  But I

17 guarantee you, they would not give up their right, their

18 privilege, if he felt threatened or if you felt threatened.

19 How would you protect your family?  

20 Here is a man who his entire life, he's devoted to one

21 thing and one thing only, to what he believes is the gospel of

22 Jesus Christ, what he believes is the creationist.  God did it.

23 And that's all he preaches.  That's all he teaches about and

24 how that's been corrupted and changed by various means, not

25 just by religions, not just by men, but by governments.  And he
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 2 under the First Amendment.  He's so devoted to that.

 3 We never saw any lavish furnishings.  We never saw a

 4 lavish grand mansion.  We never saw expensive cars or boats or

 5 yachts or airplanes or anything.  He is gone more than half of

 6 the year, sometimes 250, almost 300 days out of the year

 7 preaching what he believes is the gospel of Jesus Christ.  He

 8 believes it so much that his family lives right there.  Now,

 9 they are claiming it's not a church.  They are claiming it's

10 not a religion.  They are claiming it's not a ministry.  And

11 yet, we heard, we heard from Diane Cooksey that she has worked

12 out in what she calls the secular world.

13 MS. HELDMYER:  Objection, relevancy, Your Honor.

14 THE COURT:  Overruled.

15 MR. RICHEY:  We heard her say that she had come in and

16 to her that this was a ministry.  It was furthering the

17 preachings.  It was furthering the gospel of Jesus Christ, and

18 she could distinguish the difference.  She felt the difference.

19 You heard testimony that they didn't believe it was a church

20 because there was no place where they worshiped, but you also

21 heard testimony from the witnesses.  Even on the very day of

22 the raid, April 14, 2004, that they were meeting for prayer and

23 for devotion.  Is that a religious service?  They are saying

24 it's not.

25 You saw in the documents where memos were sent about
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 2 because of the preaching of the gospel and those people there

 3 felt it.  Brian Popp, who was the very first one you heard from

 4 said that he was a missionary.  He said he was not an employee;

 5 that he had worked other places in a corporation and he was not

 6 subject to those same restraints.  He believed and everyone

 7 else there believed that they were promoting the gospel of

 8 Jesus Christ, that they were missionaries and they were serving

 9 in the ministry.  He also testified that he did not believe

10 that he was doing anything wrong.  He even testified that

11 Mr. Hovind didn't believe he was doing anything wrong.

12 You heard from, again, Diane Cooksey, from Dan Nelson,

13 from Thomas Pope, all individuals who were there, all of them

14 testifying that it was a ministry.  In fact, Thomas Pope, he is

15 even an assistant minister today.  That's what he does, and he

16 says that everything he did there, even though he worked at

17 Dinasaur Adventure Land in the playground park, he said he

18 still taught the children based on Biblical beliefs and he said

19 everything there was Christian based and he said that he

20 himself considered himself, while he was there at Dinasaur

21 Adventure Land, a minister.  You heard it from their lips.  You

22 heard it from them.

23 Most telling about what this case is all about came

24 from the very lips of Mr. Gibbs, when he was being questioned,

25 he said that he could not show Mr. Hovind what law he was
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 2 very words out of his mouth.  It is a sin not to pay taxes.

 3 This whole case is about religion and taxes, as I told you at

 4 the very beginning, and you have seen through the course of

 5 this trial, those elements coming in and conflicting, hitting

 6 and merging in some ways.

 7 We heard from Mrs. Horton and Mrs. Horton certainly

 8 believed that Mr. Hovind was also committing a sin, but we

 9 heard something very interesting from Mrs. Horton.  We heard

10 that they also had a church.  We heard that the government, the

11 IRS had granted them privileges, but then there came a time

12 where the government came in and said, you're too big.  We're

13 going to look at you now, and they decided she said it took

14 about five years for the government to decide, for the IRS to

15 decide, oh, yeah, you owe a lot of money now.  You should have

16 been paying, even though we didn't tell you, you should have

17 been paying and so we're going to give you this bill now of

18 about $5 million.  Well, wasn't that nice that the government

19 at least let her know.

20 You have heard testimony even from Mr. Evans that he

21 is claiming that Mr. Hovind owes, what was it, $845,000.  Guess

22 how many notices they've sent?  Zero.

23 You saw a document, OBS-17, on page 15, and this is

24 something that the government introduced and right there it

25 says the Supreme Court has held that the use of an
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 2 violation of the Fourth Amendment Right to be free from

 3 unreasonable searches and seizures.  However, the IRS must

 4 issue such a summons in good faith for use in determining the

 5 taxpayer's civil liability for income taxes rather than the

 6 taxpayer's criminal liabilities.

 7 And you heard Agent Schneider say that the summons

 8 that he issued were for a criminal investigation.  He said he

 9 was not doing an assessment.  He said he was not doing

10 collections.  He was doing a criminal investigation.  Now,

11 could Mr. Hovind rely on what the Supreme Court said?  Did he

12 believe that he had a right to challenge that?  And yet, when

13 he did challenge it, they are saying it impeded him and

14 obstructed him, not corruptly, just impeded and obstructed, for

15 an investigation that he was using summonses for to determine

16 criminal liability.

17 This continues.  The IRS follows a set pattern of

18 procedures, set, established, for assessing a deficiency in

19 income taxes and collecting those assessed taxes.  If a

20 taxpayer is determined to have underpaid his income taxes, the

21 IRS will issue a notice of proposed assessment, giving the

22 taxpayer an opportunity to seek administrative review of the

23 determination within the next 30 days.  If the taxpayer fails

24 to request administrative review or if the review sustains the

25 liability, a notice of deficiency is issued.
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 2 Schneider sat in a car and there were four other agents and a

 3 revenue officer who delivered by hand, a notice of deficiency

 4 and dropped it on the ground.  But we did not hear that there

 5 was a notice of proposed assessment before that.  We didn't

 6 hear anything about that.  We heard that the agents were so

 7 afraid of Mr. Hovind that when Agent Schneider sat in the car,

 8 they had a wire so he could listen.  They were there with an

 9 armed escort.  They were so afraid of Mr. Hovind.

10 This notice of deficiency permits the taxpayer to

11 petition the United States tax court for a redetermination of

12 the assessed deficiency without first paying the taxes

13 allegedly due.  If no petition is filed by taxpayer within the

14 90 days from the issuance of the notice of deficiency, the tax

15 court loses jurisdiction over the case.  At that time the IRS

16 issues a demand for payment of the tax.  Now the taxpayer must

17 legally pay the tax.  And if the taxpayer fails to do so, the

18 IRS may collect the tax through judicial proceedings or through

19 its power of levy and distraint.  So this shows a clear

20 procedure that the IRS has to follow.

21 Now, what happened with Mr. Hovind?  We heard

22 testimony from Agent Powe back in 1996 that they just showed up

23 and took his vehicles.  He didn't receive a notice of proposed

24 assessment.  He didn't receive a notice of deficiency.  He

25 didn't get to go to court and contest it.  So what did he try
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 2 bad faith because he wanted his cars back.  He didn't list any

 3 creditors because he didn't have any others.  He listed the IRS

 4 because they took his property and he still couldn't get it

 5 back.

 6 Agent Evans testified this is the very first time

 7 Mr. Hovind has ever heard that he's supposed to pay $850,000,

 8 the very first time.  They never gave him an assessment.  They

 9 never gave him a notice of deficiency.  They want you to find

10 him guilty so they can take the money.  Again, when he showed

11 up, when the agents showed up, 30 or 40 of them, on April 14,

12 2004, he had a warrant.  The Fourth Amendment guarantees the

13 right of the people to be secured in their persons, houses,

14 papers and effects against unreasonable searches and seizures.

15 That right shall not be violated and no warrant shall issue but

16 upon probable cause supported by oath or affirmation.

17 What did Mr. Hovind ask for?  He asked for a copy of

18 the warrant.  Now, Agent Schneider first said, well, I gave it

19 to him, and he said, well, I'm not sure what I did with it.  I

20 may have laid it down somewhere.  You heard testimony that

21 Mr. Hovind that same day came here to get a copy and wanted to

22 see what Agent Schneider's affidavit said.  He wanted to know

23 what the probable cause was.  He wanted to know what he was

24 accused of.  They wouldn't tell him.  He thought he was

25 protecting his rights guaranteed under the amendments of the
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 2 claim that it's a crime that he committed.

 3 You heard testimony from Agent Schneider that the

 4 warrant gave him the right to take any money and they found

 5 over $42,000.  If the warrant gave him the right, he could have

 6 taken it, but he called his supervisor.  He called someone

 7 else, and he said, can I take it?  Yes.  So they take it and

 8 they put it in a safe at his office in the criminal

 9 investigation division of the IRS.  That was on April 14, 2004.

10 What happened to that $42,000?

11 We have Exhibit PR-44.  This is an official record

12 from the Internal Revenue Service.  On this document, it shows

13 that on June 3, 2004, almost two months later, they make a

14 subsequent payment of 42,819.73, a subsequent payment for what,

15 for what?  He took it because he said he took it because it was

16 evidence of a crime, evidence of a crime, $42,000 was evidence

17 of a crime.  What, drug dealing, money laundering?  No.  For

18 what?  Supposedly failing to pay a tax that he had never been

19 assessed and never had been given a notice of deficiency?  He

20 had never been -- done, given anything, but he should have.

21 But they made a subsequent payment under a jeopardy assessment.

22 And if we look back, again, at the prior document,

23 again on page 15.  This is OBS-17.  It says at the bottom, the

24 power of levy and distraint gives the IRS the ability to seize

25 the assets of a taxpayer and sell them, applying the proceeds
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 2 that the exercise of these powers is constitutional and that

 3 such extra judicial seizures and sales do not violate the

 4 protections of the Fourth Amendment against unreasonable search

 5 and seizures because the taxpayer will already have ample

 6 opportunity for judicial review of the deficiency.  Then the

 7 next paragraph it says, the Supreme Court has noted some

 8 constitutional limitations on the exercise of the government's

 9 power of levy and distraint.  In GM Leasing, the Court held

10 that the IRS could not make a forced entry onto the taxpayer's

11 premises in order to seize property without a court order.

12 However, the agents could take the taxpayer's property which

13 was not in an enclosed area.  Now, the vehicles, ladies and

14 gentlemen, were on the property and they did not have a

15 warrant.

16 MS. HELDMYER:  Your Honor, I need to object.

17 THE COURT:  Sustained.

18 MR. RICHEY:  In some limited circumstances, the IRS

19 will levy upon the property of the taxpayer --

20 MS. HELDMYER:  Same objection, Your Honor.

21 THE COURT:  Mr. Richey.  Please approach.

22 (At the bench:

23 THE COURT:  It is very rare for this to happen in my

24 courtroom when the attorney gets called to the bench in

25 closing.  I don't think anything you're arguing is relevant at
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 2 but I allowed you to continue because there is evidence in the

 3 trial about this.  This is not, and you and I have been back

 4 and forth about this, about whether or not the IRS officials

 5 had the authority to do what they did.  You have to tie this to

 6 their belief.  We're not going through this closing, every

 7 single action they took and whether it was in violation of some

 8 rule and regulation of the IRS.  We're not doing it.

 9 MR. RICHEY:  I'll tie it in.

10 MS. HELDMYER:  Can I ask for a corrective instruction

11 from the Court?

12 THE COURT:  Not now.  I'm not going to give an

13 instruction.

14 (Bench conference concluded.)

15 THE COURT:  You may proceed.

16 MR. RICHEY:  Then in this last paragraph, it says, the

17 last sentence, this emergency procedure is known as jeopardy

18 assessment and has been sustained by the Supreme Court against

19 the Fourth Amendment challenge.  But it also says just prior to

20 that the IRS is authorized by statute to dispense with these

21 procedures and immediately seize the property if it believes

22 that the taxpayer intends to remove or hide himself or his

23 property in order to defeat the collection of the tax.  And you

24 heard Agent Schneider testify that he was not collecting a tax.

25 You heard him testify that there was no way that Mr. Hovind
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 2 MS. HELDMYER:  Same objection.

 3 THE COURT:  Sustained.

 4 Mr. Richey, Special Agent Schneider's conduct is not

 5 at issue here.  Please move on.

 6 MR. RICHEY:  So under Mr. Hovind's belief, did he

 7 believe then that his rights were being violated?  Looking back

 8 then again at Exhibit PR-44-E, it shows that nearly a year

 9 later on April 7, 2005, a substitute for a return was made and

10 the assessment there is zero, and please note above that that

11 it's for U.S. individual income tax return, Form 1040.

12 Ladies and gentlemen of the jury, we also saw as

13 evidence on, again, OBS-17, on page 9, where it says the U.S.C.

14 is divided into 50 titles.  And then we saw two documents,

15 OBS-11 and OBS-48 that the government sent, that the IRS sent

16 Mr. Hovind, both of them, as Agent Schneider compared them,

17 were nearly identical in wording, both of them saying there

18 were 60 titles.  Is it reasonable to believe that Mr. Hovind

19 could rely on what little bit the IRS did tell him?  Well, they

20 didn't tell him.  Mr. Hovind believes that he's entitled to all

21 these notices.  He believes that before he can be found of

22 willfully violating the law, that the government should answer

23 his questions.

24 You will note, ladies and gentlemen, that Mr. Hovind

25 is also charged with committing 12 other crimes.  These crimes
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 2 for and pay over to the IRS federal income tax and FICA tax

 3 from the total taxable wages of CSE employees, and you heard

 4 and saw testimony -- I'm sorry.  You heard testimony and saw on

 5 OBS-44 and this is an affidavit that Mr. Hovind signed and this

 6 contains his beliefs, ladies and gentlemen, and his beliefs

 7 consists of, on page 3, down at the bottom begins there, when a

 8 state imposes sensor ship on school textbooks which forbid the

 9 teaching of any models of creation and only the evolutionary

10 theories may be taught uncensored, then we have the state

11 promoting the religion of atheism.  And then on the next one,

12 he says I have included with this affidavit copies of my

13 published works on this subject.  And yet, once again, we see

14 that there were no copies attached to this.

15 He also, ladies and gentlemen, in this trial you did

16 not have the opportunity to hear from Mr. Hovind from the

17 stand, but I would submit to you that you did hear from him.

18 You heard from him on the CD that was played.  You've seen

19 various letters that he's sent in and here's his affidavit.  If

20 you want to know what he believes, you can read it back there.

21 But he goes through and talks about the ministry and

22 what he believes he was doing.  He sets forth on page 6, and

23 again, we saw the numerous times he sent for his FOIA and one

24 of the things that Agent Schneider testified about was his

25 individual master file in this second full paragraph, he says I
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 2 master file, and had it decoded.  I was shocked to discover

 3 that someone in the IRS had lied to the IRS computer and put

 4 false data into my file.  They had me coded as an underground

 5 coal miner in the Virgin Islands.  Now -- now, whether it's

 6 true or not, Mr. Hovind believed that this is what's in his

 7 file at the IRS, and this is the only evidence you have about

 8 that, that that's his belief.

 9 He continues on the next one.  I continued to forge

10 ahead with the Creation Science ministry God had called me to.

11 I believe it was about the year 2002 when I began receiving

12 letters from the IRS again.  I always answered their letters

13 right away and asked them several questions like which tax am I

14 liable for?  Which form should I fill out?  I also sent them

15 copies of the letters that I had received from the tax

16 professionals saying I was not obligated to file a tax form or

17 pay a tax, since I was not involved in a taxable activity.

18 They never responded to my questions or my letters and still

19 did not today.  Getting no response from Agent Schneider or of

20 anyone else from the IRS, I considered the matter closed and

21 went about preaching the gospel has as I had been doing for

22 many years.

23 Then he goes on to explain on page 7 his understanding

24 of why he wasn't liable, and you'll note that he cites to

25 specific provisions of the Internal Revenue Code and he
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 2 performance of service as a duly ordained commissioned or

 3 licensed minister of a church in the exercise of his ministry

 4 or by a member of a religious order in the exercise of duties

 5 required by such order did not fit within the term trade or

 6 business.

 7 He then discusses other code sections, one of which

 8 was Section 3121, which again, for him, he believed that it

 9 said that he was not in the course of employment because it

10 says employment, defines that, except such term shall not

11 include, 8-A, service performed by a duly ordained,

12 commissioned or licensed minister of a church in the exercise

13 of its ministry or by a member of a religious order in the

14 exercise of duties required by such order.

15 Now, again, ladies and gentlemen, you heard Diane

16 Cooksey.  You heard Mr. Popp.  You heard Mr. Pope testify that

17 they believe they were not employees, that they were

18 missionaries, that they were part of the ministry in fulfilling

19 and moving forward the gospel of Jesus Christ.

20 On the next page, page 8, again, Mr. Hovind includes

21 what he believes in Section 3401 of the Internal Revenue Code,

22 which defines wages and ends, except that such term shall not

23 include remuneration paid nine for services performed by duly

24 ordained or commissioned licensed minister of a church in the

25 exercise of his ministry or by a member of a religious order in
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 2 Then he cites to Section 508, which is mandatory

 3 exceptions for churches, their integrated auxiliaries and

 4 conventions or associations of churches and goes on to state

 5 that he believes that Creation Science Evangelism, and

 6 specifically on page 9, he says since I am a minister, I have

 7 taken a vow of poverty as a dependent of the church and

 8 received no monetary income for measurably equivalent value for

 9 calculating income tax.  And you saw testimony or heard -- saw

10 evidence and heard testimony, that there were not checks made

11 out to Kent Hovind or Jo Hovind, and that they lived there in

12 the ministry.  And you heard testimony from Agent Schneider

13 that his investigation was about personal income tax of

14 Mr. Hovind.

15 MS. HELDMYER:  Objection, Your Honor, relevance as to

16 personal income tax.

17 THE COURT:  Overruled.

18 MR. RICHEY:  So this entire time that a criminal

19 investigation is going on as Agent Schneider said it was

20 primarily for the personal income tax of Mr. Hovind and

21 Mr. Hovind testified that that's what he believed the

22 investigation was about.  And now ladies and gentlemen of the

23 jury, you've been asked to find that Mr. Hovind has committed

24 12 crimes, 12 crimes of failing to withhold income tax from

25 employees and Mr. Hovind has not been given any notice of that.
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 2 investigated of.  Mr. Schneider never informed him of that.

 3 This is the first time.

 4 And, ladies and gentlemen of the jury, you will be

 5 instructed of what the elements for that particular crime is.

 6 You will be instructed regarding that, that Mr. Hovind, in

 7 order to find him guilty, you must find that he acted

 8 willfully.  To find that he acted willfully, you must find that

 9 he had a specific intent to do something that the law forbids,

10 to disobey or disregard the law.  You must find that the

11 government showed beyond a reasonable doubt that the law

12 imposed a duty on Mr. Hovind.  You must find that Mr. Hovind

13 knew of this duty and that he voluntarily and intentionally

14 violated that law.

15 And, ladies and gentlemen of the jury, the government

16 has presented no evidence that they ever told him what his duty

17 was and that he was violating it.  They just brought him here

18 for you to find him guilty, also to find that he willfully

19 violated this law, which, ladies and gentlemen of the jury, I

20 submit to you that for him to have known what that duty is, he

21 would have had to have known what law he was breaking.  And I

22 would ask you to think, did the government show you what the

23 law was?  I mean, they spoke in general terms, but he's accused

24 of violating a law, that there was a law that Congress passed

25 that imposed a duty.  And the only way that you can find that
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 2 knew that there was a law that he was breaking.  And you just

 3 saw from his affidavit, the laws that he cited, he doesn't

 4 believe he's breaking any law.  So to find that he willfully

 5 violated that duty, that known legal duty, you have to find

 6 that he didn't act in good faith.  That his belief was not

 7 sincere, that he intentionally went against that.  The

 8 government must proof beyond a reasonable doubt that he did not

 9 act in good faith, and you heard everyone who testified that

10 those are his beliefs.  You even heard Agent Schneider testify,

11 it didn't matter what he told him, he wasn't going to change

12 his mind.  He believed it so firmly, so much, that again, he's

13 devoted his whole life to it.  The whole place where he lives

14 and works and does everything, and his family, he's combined

15 them and he's brought in other people to serve in this ministry

16 that he believes is for the gospel of Jesus Christ.  He

17 believes it so much that he's willing to sit here today, not

18 being told for coming here what he had done wrong.  That's how

19 much he believes.

20 You will also be instructed that Congress' purpose for

21 requiring proof of willfulness in these types of tax cases was

22 to avoid penalizing taxpayers who make innocent mistakes caused

23 by the complexity of the tax code.  And for this reason, you

24 cannot find willfulness if his actions were taken based upon

25 accident, mistake, inadvertence or due to a bonafide good faith
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 2 understanding of the law is in error.

 3 Now, they might say, it's wrong, but you heard even

 4 Mr. Gibbs' testimony that he couldn't point him to any

 5 particular provision.  You even heard that when Mr. Gibbs was

 6 on the phone with him, he had to have some other tax attorney

 7 in there to answer questions because he, himself, didn't know.

 8 So if he honestly held that belief, you cannot find

 9 willfulness and you must find him not guilty of those 12

10 charges.

11 Now, Mr. Hovind is also charged, along with his wife,

12 of 44 times violating the law, committing a crime 45 times, and

13 those crimes were, as we saw, checks that were written out.

14 And to find that Mr. Hovind violated the law 45 times, you must

15 find that he knowingly and with the purpose to evade the

16 currency transaction reporting requirement did four things:

17 That he had knowledge of the currency transaction reporting

18 requirement.

19 Now, there was testimony from Mr. Popp about a

20 currency transaction report, and you saw a couple of those

21 forms.  But you also heard the banker say they don't say when

22 they file one, that there is no notice there of what the

23 requirements are.

24 Now, maybe he knew that there was a currency

25 transaction report.  There was some form.  That doesn't mean
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 2 find that he knew the requirements, not just that there was a

 3 form.  And the banker testified that they don't tell people

 4 what the requirements are, that it's part of the bankruptcy --

 5 or Banking Secrecy Act, that they are secrets that no one even

 6 knows about.  You also have to find that Mr. Hovind knowingly

 7 structured and assisted in structuring the currency

 8 transactions.

 9 Now, ladies and gentlemen of the jury, you will see,

10 and you saw in the exhibit that was prepared by Mr. Evans or

11 prepared, he ask that it be prepared, all those checks.  And

12 you remember that many of those checks, all of them that are

13 charged in these 45 counts, were signed by Mrs. Hovind, and

14 there were also during that time period, checks signed by

15 others, Martha Harris and Tanya Hovind, that those aren't

16 crimes, not according to the government.  Only if Mrs. Hovind

17 signed the check was it a crime.  That's their allegation.  But

18 you'll note that Mr. Hovind's signature doesn't appear

19 anywhere.

20 You will also be instructed that in order to find them

21 guilty, you must find that they structured the transaction, and

22 to structure a transaction means to deposit or withdraw or

23 otherwise participate in the transfer of a total of more than

24 $10,000 in cash, more than $10,000 in cash.

25 MS. HELDMYER:  Objection, Your Honor.  This is what we
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 2 THE COURT:  Sustained.

 3 MR. RICHEY:  Your Honor, could I be heard on this?

 4 (At the bench:

 5 MR. RICHEY:  Your Honor, I'm merely reading from the

 6 jury instruction.  Now, if you're not going to put this in the

 7 jury instruction, then I can't say it, but if it's in the jury

 8 instruction, I can say it.

 9 THE COURT:  What's the objection?

10 MS. HELDMYER:  Your Honor, it's the same objection I

11 had before.  The implication is they can't find him guilty

12 unless the transaction itself was more than $10,000.  That's

13 not the case, and I have case law to that effect.  This is the

14 case law that I brought up earlier that he was going to argue

15 that each transaction has to be more than $10,000.  This is

16 beyond just giving a definition.

17 THE COURT:  Well, these are the instructions that are

18 going to be given.  If he's reading from the instruction --

19 what are you going to do beyond that?

20 MR. RICHEY:  I would merely point to the evidence,

21 then.

22 MS. HELDMYER:  The law is very clear that the

23 transaction can be in any amount.  So if he argues anything

24 about how much the transaction has to be in order to find them

25 guilty, that's my objection, and that's where he's going, I
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 2 THE COURT:  If that's where you're going, you have to

 3 adhere to the jury instructions to make it clear.  That's not

 4 the law.

 5 MR. RICHEY:  I'm reading from the jury instructions.

 6 THE COURT:  And you can continue to read from the jury

 7 instruction.  What I don't want you to do from there is argue

 8 something that you know the law is not.  Okay.

 9 MS. HELDMYER:  And I might add, Your Honor, there have

10 been a number of things that he has said that I have not

11 objected to that I think are way off base and I may have to --

12 at some point in time, I may want some time to ask for a

13 corrective instruction on some of the other things that he's

14 been arguing during closing argument.  So we may need a little

15 time.

16 THE COURT:  Well, I have to wait and let him finish

17 his argument, and we'll discuss it.

18 Go ahead, Mr. Richey.

19 MS. HELDMYER:  Thank you.

20 (Bench conference concluded.)

21 THE COURT:  At this point the objection is overruled.

22 Mr. Richey, you can continue from the instruction.

23 MR. RICHEY:  So again you will be instructed that to

24 structure a transaction means to deposit or withdraw or

25 otherwise participate in the transfer of a total of more than
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 2 being asked to find that my client committed 45 crimes, many of

 3 which when he wasn't even in town, and when you go back there

 4 and look, you will be given the jury instructions.  You will

 5 also be given the actual indictment, the charges, and you will

 6 see that in the charges, each charge lists an amount of $9,500.

 7 MS. HELDMYER:  That's my objection, Your Honor.

 8 THE COURT:  All right.  I'm going to let him finish.

 9 MR. RICHEY:  I'm sorry, Your Honor.

10 THE COURT:  You may proceed.

11 MR. RICHEY:  You will see that the indictment charges

12 each charge, it lists a count.  It begins with Count 13.  It

13 lists the date of the check, July 20, 2001, and it says amount

14 withdrawn, $9,500.  There are 45 counts that you're being asked

15 to find my client guilty for structuring.

16 You will also be told that in order to find Mr. Hovind

17 guilty of those counts, that he was aiding and abetting,

18 because he wasn't here because his signature isn't on those.

19 And so to find that he is guilty of those 45 counts, you will

20 be instructed that he willfully associate in some way with a

21 crime and willfully participate in it.  And again, you will be

22 instructed that willfully means that he did it with the

23 specific intent to do something the law forbids.

24 Ladies and gentlemen, what the testimony showed was

25 that they went to their own account and took out their own
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 2 Evans that these 9,500, 9,600 was just too egregious.  Now,

 3 when there were other transactions of 7,800, they are not

 4 egregious enough to be a crime.

 5 Ladies and gentlemen of the jury, compare the charges

 6 and compare the instructions that the judge -- that this Court

 7 will give you.  And I submit to you that you cannot find

 8 Mr. Hovind guilty of those 58 -- or sorry, 45 counts.

 9 Ladies and gentlemen, there is many more documents I

10 could go through, but I don't want to take up any more of your

11 time.  I appreciate you so much.  Mr. Hovind appreciates you

12 taking this time to consider his liberty and his interests.

13 Ladies and gentlemen, if you truly look at his

14 beliefs, if you truly look at the evidence that's submitted and

15 if you truly compare that to the instructions that you will be

16 given, you will find that Mr. Hovind is not guilty on every

17 count.  And you are the foundation of holding up his rights,

18 your rights, everyone's rights, and telling the government when

19 enough is enough.  This isn't about the money.  It's about his

20 religious beliefs and keeping him quiet.  This isn't about the

21 money.  If it was, there are other procedures the IRS can take.

22 This isn't about giving the government money that they are

23 owing.  There is other ways they can get the money.

24 What this case is about is whether Mr. Hovind is found

25 guilty and sentenced for committing 58 crimes that he never was
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 2 Ladies and gentlemen, how would you like to leave here

 3 and be driving your cars, the speed limit is 55 and you're

 4 going 53, and you're pulled over because you were too close to

 5 the speed limit and you must have been committing a crime, or

 6 better yet, how about if you just get in the mail or the police

 7 come and arrest you and bring you to court and say we know you

 8 committed a crime and here's what you did.  When?  How?  Where?

 9 When was I ever given notice of that?  That's what you have to

10 decide.  Ladies and gentlemen, you cannot find Mr. Hovind

11 guilty on any of the counts.  Thank you.

12 THE COURT:  Thank you.  We're going to take a recess.

13 Mr. Barringer, I apologize, but it's time.

14 We'll be in recess, ladies and gentlemen.  We're going

15 to take ten minutes and come back and finish up with this.

16 The ladies and gentlemen here observing in the gallery

17 area, I would ask please that you return as well at ten after.

18 I don't want the attorneys interrupted in their closing

19 arguments.  So please do take care of your immediate business

20 and return promptly at 11:10.  

21 Ladies and gentlemen, please don't discuss the case

22 amongst yourselves during this brief recess.  Also, the trial

23 is not yet completed and you have not heard all the arguments

24 yet and you have not received your instructions.  So please

25 don't attempt to form an opinion about the merits of the case,
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 2 (Jury out.)

 3 THE COURT:  Ms. Heldmyer, do you wish to be heard now?

 4 MS. HELDMYER:  I do, Your Honor, on a number of

 5 points.  That had to have been one of the most disingenuous

 6 closing arguments that I've ever heard in my life.  There was

 7 so many misrepresentations of the evidence and the law, I don't

 8 even know where to begin.  One of the things that I would ask

 9 for a corrective instruction on is Mr. Richey's disingenuous

10 representation to this jury that Special Agent Schneider did

11 not have the authority to seize the cash under the search

12 warrant.  He's got a copy of that search warrant.  He knows

13 full well that that search warrant included the authority and

14 the direction of the Court to seize that cash, and I think that

15 that may have resounded with the jury because we didn't put

16 that search warrant into evidence because we normally don't do

17 that, but I either want the opportunity to put the search

18 warrant or the inventory into evidence, or I ask for a

19 corrective instruction that Special Agent Schneider did, in

20 fact, have the authority to seize the cash that he seized.

21 THE COURT:  All right.  Mr. Richey.

22 MR. RICHEY:  Yes, Your Honor.  Once again, I believe

23 it's a misrepresentation by the government.  I fully stated

24 that the warrant said he had the authority and he took it as

25 part of his criminal investigation.  That's what he testified
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 2 afterwards.

 3 THE COURT:  I'll review the instruction on the break

 4 and if you, in fact, did make that representation, Mr. Richey,

 5 then a curative instruction will be in order.  If you did not,

 6 then no instruction will be given.

 7 All right.  Ms. Heldmyer.

 8 MS. HELDMYER:  I'm trying to do this in order of

 9 importance.  I think the next misrepresentation by Mr. Richey

10 was the implication to the jury that the government has some

11 requirement that we notify the defendants that they are

12 breaking the law before they are indicted.  That's certainly

13 something that was boldly stated and implied on a number of

14 occasions, and there is a difference between having to prove

15 that the offense was committed willfully and having to notify

16 the defendant beforehand that he was committing a crime before

17 indicted him for the crime, and I would like a curative

18 instruction on that.

19 THE COURT:  I'm not going to give a curative

20 instruction there, Ms. Heldmyer, but you are certainly free to

21 argue strenuously in your rebuttal that the law does not

22 require in the criminal context any prior notice.  In fact, the

23 indictment is notice under the law.

24 All right.  Next.

25 MS. HELDMYER:  Yes, Your Honor, may I have just a
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 2 for curative instruction regarding the law as it pertains to

 3 structuring or I would ask that actual law pertaining to

 4 structuring be added to the jury instructions, based upon the

 5 strong implication by Mr. Richey that we can only charge these

 6 defendants in cases where the structuring itself involved more

 7 than $10,000 because that is not the law, and I can provide the

 8 Court case law, and I think that that implication, even though

 9 he was stopped from directly saying it by the Court at the

10 bench conference, I think that implication is out there, and I

11 would like that to be corrected.

12 THE COURT:  Mr. Richey.

13 MR. RICHEY:  Well, Your Honor, as you know, I

14 specifically read from the jury instruction.  The jury

15 instruction specifically says and this was taken from the

16 pattern instructions, and we spent a lot of time going over

17 this, and the government had no objection to the pattern

18 instruction, had no objection to what it states as the law and

19 the pattern instruction says to structure a transaction means

20 to deposit or withdraw or otherwise participate in the transfer

21 of a total of more than 10,000 in cash.  I was clearly within

22 what the jury instruction says.  I then specifically went to

23 the charging document, and it's not my burden to show that the

24 government met their burden.  The government can show that it

25 met its burden, but this is what the jury instruction says.
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 2 say.  This is, in fact, what this circuit has determined the

 3 law says, and I'm clearly within my right to defend my client

 4 to state what the jury instruction says.

 5 THE COURT:  All right.  Is this your intended

 6 argument?

 7 MR. BARRINGER:  Yes, Your Honor.  And let me be a bit

 8 more specific from where Mr. Richey was at.  It's not like I'm

 9 going to give away what I'm going to say because we've already

10 done this a little bit this morning.  What the problem is that

11 the indictment was written wrong.  The indictment doesn't set

12 forth the elements of a crime in each particular Count 13

13 through 57.  It tries to do it -- and you've heard how Ms.

14 Heldmyer did it.  All these checks show a pattern, but each

15 count is one separate check.  Each count has to meet the

16 requirements of the instructions.  She doesn't get to say all

17 of them and then point to each one and say guilty there.

18 That's how the problem has been structured ever since we

19 started on this.  That's what we were talking about yesterday.

20 She has a problem with how the indictment is written.  The

21 problem is that it doesn't state a cause of action with how the

22 instructions are written and you can't change the instructions

23 now to try to fit where the government's position is.  I think

24 that's a mistrial position.

25 THE COURT:  Ms. Heldmyer.
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 2 both wrong on the law.  That's the bottom line.  The indictment

 3 is not written incorrectly.  I can cite the case of United

 4 States versus Cassano, C-a-s-s-a-n-o.  It is 2004 case found at

 5 372 Fd. 3d 868, and what it specifically says is a person

 6 structures a transaction if that person acting alone or in

 7 conjunction with or on behalf of other persons, conducts or

 8 attempts to conduct one or more transactions in currency in any

 9 amount at one or more financial institutions on one or more

10 days in any manner for the purpose of evading the reporting

11 requirements under Section 103.22 of this part.  In any manner

12 includes but is not limited to the breaking down of a single

13 sum of currency exceeding $10,000 into smaller sums.  The

14 transaction or transactions need not exceed $10,000 reporting

15 threshold at any single financial institution on any single day

16 in order to constitute structuring within the meaning of this

17 definition.  And that's exactly what they are arguing, Your

18 Honor, that is wrong with this indictment, and they are going

19 to argue for acquittal and in contrary to the law, as it's

20 stated in that case.

21 MR. RICHEY:  Your Honor, just for clarification, as

22 Counsel noted, it said that there were a series of

23 transactions, one or more.  It said that each individual one

24 did not have to cross the threshold.  The problem is that the

25 law as instructed by this Court and as this circuit has found
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 2 THE COURT:  What circuit case are you referring to?

 3 MR. RICHEY:  The pattern jury instruction.

 4 THE COURT:  The pattern jury instructions are not the

 5 law.  They are something, a guide, something for this Court to

 6 look to, and I do in almost every circumstance consult the

 7 pattern jury instructions, but they must be based on the law.

 8 They in and of themselves are not the law.

 9 So I'm going to look at this Cassano case.  I am

10 highly reluctant to change the jury instructions at this point.

11 We've gone through them.  There was no objection to the

12 instruction.  And I'm not so sure the instruction is wrong or

13 Ms. Heldmyer's objection is as to the instruction as much as it

14 is to the argument from the instruction.  I don't know whether

15 the instruction differs with Cassano, but let me review Cassano

16 and let you know.  Is Cassano an Eleventh Circuit case?

17 MS. HELDMYER:  It's a Seventh Circuit case, Your

18 Honor.  And I'm not arguing that the jury instruction as

19 written is wrong.  What I'm arguing is the argument of counsel

20 pursuant to that jury instruction and the implication they are

21 making to the jury is wrong.

22 THE COURT:  All right.  I'll give you notice -- yes.

23 MS. HELDMYER:  I have one other point.

24 THE COURT:  Yes, Ms. Heldmyer.

25 MS. HELDMYER:  There are several factual arguments



    92

 1 that I will make.  Obviously, those are just incorrect1 1 : 0 5 A M

 2 statements as to what the witnesses testified to.  But the

 3 other big concern I have is a continuing implication that

 4 Special Agent Schneider and Revenue Agent Powe did not have the

 5 authority to do what they did.  That was again pervasive

 6 throughout the argument of Mr. Richey and impermissible, and I

 7 would ask for a curative instruction with regard to that.

 8 THE COURT:  I believe my comment to Mr. Richey is

 9 sufficient.

10 MS. HELDMYER:  Well, Your Honor, the problem with the

11 comment is that -- the comment that you made was that --

12 basically that it's irrelevant.  And the implication being that

13 it's irrelevant whether or not Special Agent Schneider or

14 Revenue Agent Powe broke the law or did something improper, and

15 that's what I'm trying to avoid is the implication that they

16 did because there is no indication, as the Court has already

17 found, that they did anything improper.  So I believe because

18 apparently Mr. Richey certainly argued and apparently Mr.

19 Barringer is going to argue the same thing, that it is time to

20 inform the jury that there is no evidence that there was any

21 wrongdoing or any violation of any legal duty on the part of

22 Revenue Agent Powe and Special Agent Schneider.

23 THE COURT:  I'm hoping Mr. Barringer is not going to

24 do that.  I don't think he has a horse in this race, in any

25 event.  But I've told Mr. Richey on numerous occasions during
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 2 somehow as a defense to the Count 58 charge that Revenue

 3 Officer Powe or Agent Schneider somehow technically violated

 4 the regs or the law or didn't have the authority to do what

 5 they did because there is absolutely no evidence of that.

 6 However, I also told Mr. Richey that he could suggest and try

 7 to show through the evidence that that was what Mr. Hovind

 8 believed, and I suppose argue that somehow that justified

 9 Mr. Hovind's actions and the actions that he took, and I, you

10 know, continued to adhere to that.  With that said, there

11 hasn't been any evidence in the case of any wrongdoing by Agent

12 Schneider or Revenue Officer Powe and no evidence that they did

13 not have the authority to take the action that they took, and

14 so I am going to give an instruction to the jury that tells

15 them that, but also tells them that they can consider the

16 evidence that has been introduced during the trial as evidence

17 of Mr. Hovind's state of mind and leave it at that.

18 MS. HELDMYER:  That's acceptable, Your Honor.  I do

19 have another couple of citations on the structuring if the

20 Court wishes to write those down.

21 THE COURT:  Yes.

22 MS. HELDMYER:  United States versus Macpherson,

23 M-a-c-p-h-e-r-s-o-n.

24 THE COURT:  All right.

25 MS. HELDMYER:  424 Fd. 3d 183, and the applicable CFR
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 2 Well, we obviously won't be ready for the jury at

 3 11:10.  We cannot proceed until this is resolved.  We'll be in

 4 recess.

 5 (Recess.)

 6 THE COURT:  All right.  As to the jury instructions

 7 and Counts 13 through 57, I've reviewed the case law and I've

 8 indictment and I've reviewed the CFR.  I am going to add a

 9 sentence to the instruction from the CFR, and I am going to

10 allow the defendant's argument to stand, Mr. Richey's to stand

11 and Mr. Barringer to make his argument.

12 The sentence that I have added is as follows, and it

13 will go in the structuring section of the instruction.  The

14 transaction or transactions need not exceed --

15 MR. RICHEY:  I'm sorry, Your Honor.  Would you tell us

16 on what page?

17 THE COURT:  I'm on page 20 of the instructions.

18 MR. RICHEY:  Okay.  Thank you.

19 THE COURT:  The transaction or transactions need not

20 exceed the $10,000 reporting threshold at any single financial

21 institution on any single day in order to constitute

22 structuring within the meaning of this definition.  However,

23 again, I think the argument from the defense, it is at least

24 fair for them to make the argument based on the way the

25 indictment reads.  So I'm going to allow that.
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 2 MR. RICHEY:  Yes, Your Honor, if I may.  I'm going to

 3 object to any changes at this time.  Obviously, we've gone over

 4 these jury instructions a number of times.

 5 THE COURT:  Mr. Richey, did you just hand me a

 6 limiting instruction to give to this jury during this last

 7 recess that I asked you to come up with yesterday?

 8 MR. RICHEY:  Yes, Your Honor, but on this particular

 9 one, we've gone over a number of times and she's never voiced

10 an objection.

11 THE COURT:  Your objection is noted.  I've got to move

12 on with today's proceedings.  Your objection is noted.

13 Mr. Barringer, you can join in it if you wish.  I

14 assume that's why you're standing.  

15 MR. BARRINGER:  Yes, Your Honor.

16 THE COURT:  All right.  Your objection is noted and

17 you're joining in it.  It's on the record and it's preserved.

18 And we're moving on.

19 All right.  I did review the transcript of 

20 Mr. Richey's closing argument and Mr. Richey did state, quote,

21 if the warrant gave him the right, he could have take it, but

22 he called his supervisor, clearly implying that Agent Schneider

23 did not have the right to take the money under the warrant, and

24 I am going to give a limiting instruction that Agent Schneider

25 acted under authority of a lawful court order, via the search
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 2 the search.  And any suggestion that he did not have such

 3 authority must be disregarded.

 4 Second, I am going to instruct the jury that there has

 5 been no evidence that Agent Schneider and/or Revenue Officer

 6 Powe lacked authority to take the actions they did, and

 7 therefore, any suggestion that they did not have proper

 8 authority must be disregarded.  However, you may consider

 9 Mr. Hovind's beliefs about their authority or lack, thereof, in

10 deciding whether he acted willfully.

11 I've been given a proposed limiting instruction from

12 Mr. Richey regarding testimony sometime ago about John Slobach,

13 Fred Ortiz and Glen Stoll.  The government objected to the

14 instruction.  It is my understanding the government objected to

15 the instruction.  I am going to give part of the instruction

16 that has been proposed.  I am going to advise the jury that

17 they may not consider any actions against these individuals in

18 deciding the guilt or innocence of the defendants, but I am not

19 going to give anything further as far as the defendants

20 reliance on those individuals.  There's been no testimony that

21 Mr. Hovind relied on any advice of these individuals

22 specifically.

23 MR. RICHEY:  Actually, Your Honor, there was a

24 document that was admitted where he says that he received

25 advice from them and relied on them and also further in the
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 2 individuals and the actions that were taken against them.

 3 THE COURT:  And I am going to instruct the jury that

 4 they may not consider any of those actions in making their

 5 decision as far as the criminal liability of these defendants.

 6 I think that's a proper instruction.

 7 Is there anything else?

 8 MR. RICHEY:  Just briefly, Your Honor.  I'm going to

 9 move for a mistrial, in that the jury instructions have now

10 been changed and altered after my closing argument.

11 THE COURT:  Denied.

12 Mr. Barringer.

13 MR. BARRINGER:  Could you read back one more time what

14 you're going to add in the 13 or 15 through 57.

15 THE COURT:  The transaction or transactions need not

16 exceed the $10,000 reporting threshold at any single financial

17 institution on any single day in order to constitute

18 structuring within the meaning of this definition.

19 MR. BARRINGER:  Then I also have to move for mistrial,

20 Your Honor, because that changes what we've already agreed to

21 as far as the instructions.  It changes in fact the entire case

22 from my position since I've known what this instruction has

23 been looking like for more than a week now, I move for a

24 mistrial as well.

25 THE COURT:  You haven't had my final decision on the
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 2 MR. BARRINGER:  The language as far as structuring is

 3 concerned has not changed since at least the end of the first

 4 week.  That paragraph on structuring has always been the same

 5 except for changing it from less than 10,000 to 10,000 or less,

 6 remember that, that was the entirety of any discussion as far

 7 as structuring is concerned.  Now we've changed and are

 8 changing that around.

 9 THE COURT:  Ms. Heldmyer, is it worth it to you based

10 on these motions for mistrial to have these single sentence

11 inserted?

12 MS. HELDMYER:  It is, Your Honor, if they intend to

13 represent to this jury that they have to acquit because these

14 individual accounts are under $10,000.  That's an incorrect

15 statement of the law.  The law has not changed, Your Honor.

16 The law has been the same throughout the trial and for many

17 years.  Because of Mr. Barringer's misunderstanding of the law,

18 that doesn't give him a right to come in and ask for a mistrial

19 based upon the jury instructions.  If it's a correct statement

20 of the law and the need for this jury instruction is based upon

21 an incorrect argument that he intends to make.  If he gets up

22 and he argues to the jury, as I believe Mr. Richey did, that

23 they have to acquit because the $10,000 limit hasn't been

24 reached per count, then, yes, it is worth it.  If he doesn't

25 make that argument, then no.
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 2 that I've just alluded to, that that addresses your concern as

 3 far as the argument --

 4 MS. HELDMYER:  It does, Your Honor.

 5 THE COURT:  -- because I'm going to allow them to make

 6 the argument.

 7 MS. HELDMYER:  If you're going to allow them to make

 8 the argument, then I believe that we have to do that because

 9 that does address that concern, because then I can argue what

10 the law really is and that is that it doesn't make any

11 difference that the individual counts involve less than

12 $10,000.  That's a correct statement of the law.  They are

13 going to be arguing an incorrect statement of the law to the

14 jury if they argue otherwise.  It is not my place, of course,

15 to give the jury the law.  So even if I stand up and say no,

16 he's wrong, that doesn't hold the weight because I can't -- I'm

17 not allowed to give them what the law is.  That's the problem.

18 THE COURT:  Well, I think that Mr. Barringer's

19 argument is based on the drafting, framing of the indictment,

20 not so much -- I don't know that either of you disagree about

21 the law as much as he disagrees that the way the indictment is

22 drafted can support a conviction.

23 MR. BARRINGER:  That's correct, Your Honor.

24 MS. HELDMYER:  That's a legal argument, Your Honor.

25 That's the problem.  It's not a factual argument.  He's about
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 2 problem.

 3 MR. BARRINGER:  The factual argument is that each

 4 count is a separate and distinct act that must fit all the

 5 elements of the instructions that we've been dealing with for

 6 roughly a week now including this issue of structuring.  Each

 7 count has to fit that.  I didn't write the indictment.  Your

 8 Honor didn't write it.  But we have to deal with what it says,

 9 and each count is a separate fact in and of itself.  The

10 instruction you're now giving alters that immeasurably and

11 changes the fact of the entire instruction on pages 19 and 20

12 and negates anything that I would he say.  It's ineffectively a

13 directed verdict.

14 THE COURT:  I disagree with that.  I don't think it

15 changes at all the instruction as it currently exists.  It adds

16 and it explains, but it doesn't change it, and you're still

17 free to make the argument as far as the overall total or amount

18 and it may -- I don't have time right now for this argument.  I

19 have a jury -- we have a jury, a very patient jury, who is

20 sitting in the jury room just waiting for us to bring them back

21 in so that they can participate in this trial.  I am going to

22 move this trial on.  I am going to add this language, and I'm

23 going to allow you to make your arguments, and if you want to

24 raise legal arguments after the jury has fulfilled and

25 completed its duty, I will certainly consider your legal
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 2 and allow the jury to do its duty in this trial.

 3 Mr. Richey, if you wish, sir, we have -- well, if you

 4 wish to argue to the jury again, if you wish to come back up to

 5 the podium and address this one sentence and present argument

 6 to the jury about it since it is something that you did not

 7 have the benefit of at the time you made your argument, then

 8 you are free to do so.

 9 Ms. Heldmyer, I will certainly give you all the time

10 you need in rebuttal, if you wish to address this additional

11 sentence.

12 MS. HELDMYER:  That's acceptable, Your Honor.

13 MR. RICHEY:  Your Honor, I'm going to let my argument

14 stand.

15 THE COURT:  All right.  Very well.

16 Please bring in the jury.

17 Mr. Barringer, you're up.

18 (Jury present.)

19 THE COURT:  Ladies and gentlemen, we apologize for the

20 delay.  We are now ready to proceed with the continuation of

21 the closing arguments in this trial.

22 Mr. Barringer.

23 MR. BARRINGER:  Thank you, Your Honor.  May it please

24 the Court.

25 THE COURT:  Yes, sir.
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 2 I actually have to say good afternoon, ladies and

 3 gentlemen.  We've been here for almost two weeks of evidence in

 4 the process of how this trial works, and I also really

 5 appreciate your efforts and really appreciate your attention

 6 and your interest in what's going on here.

 7 This touches you only in this period of time and then

 8 afterwards, as you think about it, but it touches everybody

 9 else here for perhaps the rest of their lives.  So it's always

10 my desire always to thank you for what you do.

11 I represent Mrs. Hovind.  We've heard lots of talk

12 about Mr. Hovind and not so much about Mrs. Hovind.  As an

13 example, the FOIA request that dealt with Mr. Hovind were 710

14 pages alone that the government entered that didn't include all

15 the attachments that came back.  It might have been 2,000 pages

16 worth of material.  That is just one part of what the

17 government was bringing against Mr. Hovind.  

18 But Mrs. Hovind, it's only in the STR-exhibits, the

19 STR-structuring exhibits, checks, and only for a limited period

20 of time in those checks and then in the summary that Agent

21 Evans put together afterwards.

22 So what do we have?  The government has said that

23 Brian Popp had testified about CTRs is a bad thing.  I don't

24 recall whether he said it or not, maybe you do as well, but it

25 was allegedly said to Mr. Hovind who said it to Mrs. Hovind.
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 2 years and years and the government didn't say when it stopped,

 3 their exhibits stopped at the end of 2003.  Did it continue on

 4 after that?  How long before 2000 because the first check we

 5 have is in 2000, how long before that was it going on and what

 6 were the size of those checks?  The government didn't bring any

 7 of that evidence in.

 8 What you saw was a ramping up for a couple of years

 9 before you get to a 95- or 9,600 number.  Who ever told Mrs.

10 Hovind about the currency transaction reports?  Did you hear

11 any witness say that?  The answer is no.  Did you see any

12 document that said that?  And the answer is no, including the

13 Remedies at Law thing that says before you cash checks or do

14 something with $10,000, contact us.  Even that doesn't say

15 anything about a currency transaction reporting requirement.

16 That's actually the bank's requirement.  It doesn't say

17 anything about -- that Mrs. Hovind knew of that -- any statutes

18 behind that or any regulations behind that.  It doesn't say any

19 of that.  And the only other two witnesses that talked about

20 currency transaction reports, aside from Mr. Evans, Agent

21 Evans -- I'm sorry -- aside from Agent Evans were the two bank

22 officials, Anne Dyson the first week and Jennifer Johnson

23 yesterday.  Jennifer Johnson said currency transaction reports

24 were dealt with with respect to what Mr. Hovind did in 2004.

25 She didn't say that she sent those to Mr. Hovind in 2004, but
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 2 from 2001 through 2002.  Think about this.  We saw several

 3 checks come in through the STR-exhibit.  And I'll hold them

 4 here briefly STR-17-A.  Remember this one?  This was for 2000,

 5 not 1999.  It begins in 2000, STR-217-B for 2001.  You get to

 6 get all these, STR-217-C for 2002 and STR-217-D for 2003.

 7 That's all.  186 checks.  You will note as you look at these

 8 exhibits that the total number of checks that were written

 9 during that period of time were probably more than 4,000.

10 We're dealing with 186 checks total.  But here's the other

11 thing as well, Mrs. Hovind didn't write them all.  Remember how

12 when Agent Evans was testifying, he would point out in

13 different places, he would say.

14 Thank you, Your Honor.

15 It says up there, some of them are Martha Harris' and

16 some of them are Jo Hovind's.  Years later -- I won't put them

17 up -- but again, Martha Harris, Jo Hovind, and then we have

18 Tanya Hovind on a number of checks.  Of the 186 checks total,

19 only 45 of which have been charged of the 186 total, Mrs.

20 Hovind didn't write them all.  There are checks in this

21 breakdown here, and I will put up this one page, and you will

22 notice that in this period of time, there are checks by Jo

23 Hovind that were charged and checks by Tanya Hovind that

24 weren't.  Same time period.  And the only reason I guess is

25 because Jo Hovind didn't sign them.  They weren't as far as the
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 2 see on there as you get down into September where it makes that

 3 change.  Do you remember what Agent Evans said?  Well, 9,600,

 4 well, that's too close to the line.  7,800, well, that's not as

 5 egregious.  Where is the line?  The line is 10,000.  How high

 6 do you have to go before you're supposed to know the line?  

 7 Think what the government is saying.  A person who has

 8 a signatory authority over an account, takes money out of that

 9 account, and it's a crime.  They do it lots of times and they

10 call it a pattern.  That's what you're seeing there.  Those

11 checks are out of that CSE account Mrs. Hovind had authority to

12 write checks on.  The government brought in those exhibits to

13 show that she has that authority.  And so as we go through this

14 process, beginning on this page and this is in 2001, where it

15 starts at is each separate check is a count in the indictment,

16 not all the checks together in one count, each check is a

17 count, which means that each check has to fit all the elements

18 of the crime.  None of them do.

19 When you look at this, when you see what's going on --

20 I kept waiting to see what checks would be there on the same

21 days.  Nothing came out.  I kept waiting to see what was going

22 to be discussed in terms of the overall activities around this

23 account.  Nothing came out.  In the exhibits that came in for

24 this account, we have no other checks but what the government

25 brought in the STRs.  The 4,000 checks are there in the listing
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 2 Agent Evans didn't know anything about any other checks, just

 3 these ones and they pick and choose in the process which ones

 4 they think are criminal and which ones they think aren't.

 5 Which ones they think are too egregious and which ones aren't,

 6 in the process they say of evading the reporting requirements

 7 that nobody has testified Mrs. Hovind knew about.

 8 Anne Dyson said that those CTRs weren't sent to the

 9 individuals.  She didn't say that everybody knows that bank's

10 business is done at 2:00.  What it says, what most notes say,

11 what it says in my bank is that the checks after that period of

12 time may not be accounted -- may not be placed in your account

13 until the next day.  On Saturdays they may not make it there at

14 all.  That's how it works in banks.  It's not the same as

15 saying, hey, at 2 o'clock, the CTR can be created.  Pay

16 attention to this.  That's not what it says.  Yet, that's what

17 the government is telling you is going on.

18 Do you see the difference between the theory and

19 what's reality?  They are saying the pattern are all the

20 checks, but they charge each check individually.  It would

21 appear that they are trying to keep on the counts.  When I

22 first got a copy of the indictment, I wondered how many pages

23 it would be.

24 MS. HELDMYER:  Objection as to what Mr. Barringer

25 thought or believed, Your Honor.
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 2 MR. BARRINGER:   It is not just 13 through 57,

 3 everything.  And yet, you get 45 counts of this, each check

 4 being a separate charge.  Here is the first one, STR-27.  That

 5 little piece of paper is one count.  We go through the process

 6 all the way up until August of 2002, the same way.  Each little

 7 check is one count.  Each little check has to meet all the

 8 elements of the crime.  You heard Mr. Richey describe to you

 9 what those elements were.  Each little check doesn't make it

10 there and then we have this issue about intent.  What was known

11 by Mrs. Hovind?  

12 Now, Ms. Heldmyer suggested that Mrs. Hovind was,

13 well, if not an active tax protester, at least supported what

14 her husband said.  And therefore, apparently on that theory,

15 that thought process enabled them to say that Mrs. Hovind knew

16 about CTRs, knew about reporting requirements, knew about what

17 to do with staying under the radar with reporting requirements,

18 except nobody testified to that and no facts were brought in.

19 What was testified to by Dan Nelson is that Mrs.

20 Hovind in fact did not necessarily agree with her husband's tax

21 issues, was telling him to stop doing that because she thought

22 it might be a problem in the house.  Surprisingly, here we are.

23 But she didn't agree, and how do you go -- if she doesn't agree

24 to that, now she understands everything about CTRs that she was

25 never told about.  Do you see where the problem is?  The
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 2 you to assume that everybody knows what a CTR is.  The

 3 government wants you to assume that if you write checks to

 4 cash, and with her testimony that the employees were being paid

 5 in cash, that the employees -- the payroll was going up.

 6 You've got the payroll charts in there as well that shows the

 7 payroll was increasing.  Is it a big surprise that the checks

 8 are going to get bigger, too?  Agent Evans says I can't see any

 9 pattern.  I'm calling it a pattern for the overall structuring,

10 but I can't see any pattern with what's going on with the

11 checks.  Do you see how it doesn't add up?  Agent Evans

12 answered a question from me says that each check stands on its

13 own.  It doesn't require the one in front and it doesn't

14 require the one behind it.  Each one stands on its own, which

15 means that a pattern has to be within each check, not the

16 group.  And do you see how the process begins to unfold for the

17 government?  Their argument doesn't work if you can't see all

18 the checks together.  If you look at each individual check, you

19 see that there is no intent on any one check.  You see that

20 there is no evasion process or the evasion, which you have to

21 define what evasion is.  You have to see what you think it

22 means.  But to evade, to evade with knowingly and purposefully

23 evade those reporting requirements.  Where is the evidence?

24 It's clear.  It's clear from the CTRs, and I had,

25 Agent Evans read from parts of STRs and instructions that go
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 2 order to avoid -- in order to evade the CTR requirement, in

 3 order to evade it, Mrs. Hovind could have written a check for

 4 $10,000.  It would have been okay.  It still would not have

 5 triggered a CTR.

 6 Now, he says egregious is at 9,600, but it's not so

 7 egregious at 7,800.  What's the pattern?  What's the logic

 8 there?  Do you see where the problem is?  Do you see how the

 9 government's case is based upon you assuming that writing lots

10 of checks are bad and, therefore, each check is bad.  Lots of

11 checks, bad for you.  One check must be bad as well.  In fact,

12 from cross-examination from Mr. Richey, Agent Evans was talking

13 about the differences between five or six checks of 5,400 or

14 6,200.  Do you remember that testimony?  Versus four or five

15 checks of 9,600.  As you look up here on the 2002 year, the

16 checks actually increase and the amount of money increases.

17 As you get down into September and October, you see

18 that there is more checks there than the months before.  But if

19 you do the math, more money is coming out, but that's not a

20 crime.  It's not egregious enough.  What does that mean?  So

21 surprising, so shocking, so remarkable, that, oh, my gosh,

22 $9,600.  It must be a crime.  You have to find the evidence

23 that shows there is any intent, and there is no evidence that

24 shows that.

25 We heard talk that, well, from Agent Schneider that,
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 2 changed their pattern.  Criminal summons, and I know the

 3 testimony has been a little varied, but the end of June, July,

 4 beginning of July, but July of 2002 is the summons.  When does

 5 it change?  September.  It doesn't add up.  Agent Schneider

 6 said they opened up that other bank account, the AmSouth

 7 account specifically to pay the employees.  I think it was

 8 AmSouth.  Maybe it was Regions, Regions account, to pay the

 9 employees, and that was an implication that is an indication

10 that they changed.  When was that?  November of 2002.

11 Agent Evans testified about that yesterday.  That

12 account didn't open up until November.  July to November shows

13 intent to change because you know you've done something wrong.

14 Do you see how when you really look at the facts, it doesn't

15 make sense?  

16 We heard testimony about whether or not Glen Stoll had

17 told them something when he sent that one note, not dated, that

18 described that $10,000 amount.  We don't know when it was.

19 Agent Schneider thinks it was in 2003.  That shows a pattern.

20 That shows intent.  That shows knowledge that you're doing

21 something that the law says you shouldn't do.  On this concept

22 of evasion, knowingly and purposely evading a CTR reporting

23 requirement, on a particular form, Form 4789, that doesn't show

24 it.  If you're paying your employees in cash, that doesn't show

25 it, what's up there on the screen.  These exhibits that show
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 2 knowingly and purposely evading that request requirement if

 3 you're paying your employees.  It just doesn't get there.  And

 4 when you look at it in each count by itself, has to standby

 5 itself, how do you pick and choose where the knowledge is if

 6 you're trying to find something?  You can't.  There is no

 7 knowledge there.  So for each count, starting with Count 13

 8 with Mrs. Hovind, it's not guilty.  You check not guilty.

 9 That's what you need to do, check not guilty, because she's not

10 guilty of knowingly and purposely evading this reporting

11 requirement.  Count 14, Count 15, Count 16, all the way through

12 count 57, each one a separate check, not guilty, because that's

13 all there is.  That's all there is.

14 Mrs. Hovind is a housewife.  Mrs. Hovind, the

15 business, the CSE has invaded her house.  You heard Mr. Gibbs,

16 the attorney that the government has said is so knowledgeable

17 on taxes commented on what Mrs. Hovind was doing.  Do you

18 remember?  While he was trying to deal with Mr. Hovind, she was

19 trying to entertain the children, the grandchildren, making

20 everybody feel welcome in her home.  She's a music teacher.

21 She's a mother.  She's a grandmother.  And the government has

22 her here saying she committed 45 acts of evasion with knowing

23 purpose on these CTR reports, 45 acts, each one a separate

24 check.  Each count is not guilty.  There is no doubt about it.

25 Now, I could spend a lot of time telling you all kinds
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 2 government, however, gets two cracks at the defendants, one is

 3 as being principal to each one, the other one is aiding and

 4 abetting.  Aiding and abetting has a willfully thrown in it,

 5 that you're willfully intending to violate a law.  Two cracks

 6 within this same count against Mrs. Hovind.  But on each count,

 7 on each crack at it, still not guilty, because when get to the

 8 point of saying she was knowingly and intending to evade the

 9 law, that means that she is all this time saying, IRS I'm going

10 to write this check and I'm knowingly evading it if I am the

11 aider and abettor.  I'll do it every time.  Double dog dare you

12 to come get me.  That's what she's basically is saying.  I know

13 what the law is.  I don't care what it is.  I'm going to do it

14 anyway.

15 Folks, that's just not right.  That's not what the law

16 is.  That's not what the facts are.  Either as a principal or

17 an aider and abettor on these counts.  It's not guilty as to

18 each one.

19 As you sit and deliberate, think about how this is

20 structured.  Think about how the indictment is written.  Look

21 at it and apply it to the instructions themselves.  Look at

22 what it says.  The indictment versus what the instructions say.

23 Can't treat it as a pattern for all 45 counts, because then you

24 would be looking at it as if it was one count, which is what

25 the government is hoping you'll do.  Look at it as just one big
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 2 act has to be within the framework of those instructions, and

 3 then you go from the 45, go from the big one down to the 45

 4 individual acts.  It's not guilty.  Remember, don't be swayed

 5 by the government on the big picture that they are trying to

 6 paint on this pattern.  Don't get lost in that area because 

 7 Ms. Heldmyer gets to come back up here and talk to you again.

 8 Remember what I'm telling you about what the

 9 indictment says, take a look at the indictment and look at what

10 the instructions say, and you'll see that it's clear that on

11 Counts 13 through 57, Mrs. Hovind is not guilty.  And as to

12 each count, that's what I'm asking you -- that's what I'm

13 telling you to do is not guilty because that's what the law

14 requires.  Thank you.

15 THE COURT:  Ms. Heldmyer.

16 MS. HELDMYER:  Thank you, Your Honor.

17 Let me start by saying I know everyone is hungry,

18 myself included, and I'm going to try very hard to be very

19 brief.  The reason that I get a second crack, as Mr. Barringer

20 said, is because that's the law, that I get to come back up

21 here.  It's not a favor.  It's the way that the law is written.

22 And that is a perfect example of the misrepresentation that 

23 Mr. Barringer just made to you about the law regarding CTRs.

24 Let me just try to clarify this.  Each and every count

25 that's charged in the indictment is charging Mrs. Hovind and no
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 2 MR. RICHEY:  Objection, Your Honor, misstatement.

 3 THE COURT:  Overruled.

 4 MS. HELDMYER:  That she wrote each of those checks.

 5 We didn't charge her with Martha Harris' accounts.  We didn't

 6 charge her with Martha Harris' checks.  We didn't charge her

 7 with Tanya -- I'm not even sure if Mr. Barringer is asking why

 8 we didn't do that because it seems obvious that if someone else

 9 wrote the check, then we wouldn't be charging Mrs. Hovind with

10 it.  I'm a little confused as to whether he thinks we ought to

11 charge more counts or less counts.  But the point is -- and he

12 beat up Special Agent Evans pretty badly about the selection.

13 It wasn't even Special Agent Evans' choice.  But in any event

14 the grand jury returned this indictment.  It returned an

15 indictment of 45 individual checks that were written, each one

16 of those checks was written for the $9,500 or $9,600.  

17 The Court is going to instruct you on the law.  

18 Mr. Barringer tried to do that.  He cannot do that.  The judge

19 is going to tell you exactly what the law is.  And what the

20 judge is going to tell you is that each of these individual

21 checks can in fact be an individual crime.  The check itself

22 does not have to be over $10,000.  As a matter of fact if it

23 were, then it wouldn't be structuring.  What we have charged,

24 and I'm going to try to simplify it because Mr. Barringer has

25 really complicated this, each individual check was written
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 2 knew there was a reporting requirement, and she wrote the check

 3 for less than $10,000 for the purpose of evading the CTR

 4 requirement.  In other words, when she wrote each of those

 5 checks, she had in her mind that she did not want to trigger

 6 the CTR requirement and that's why she wrote each of these

 7 checks for the $9,600.  There is no requirement that we put a

 8 witness on the witness stand, as Mr. Barringer implied, to

 9 testify that, well, I told her there is a CTR.  We don't even

10 have to prove that she knew it was illegal when she did it.

11 She had to have been doing that with the purpose and the intent

12 to evade the reporting requirement and that's it.  So each time

13 she did that, each time she wrote a check for under $10,000 and

14 took it to the bank and cashed it, that individual check is a

15 count in the indictment.

16 Now, there were other factors that came into play in

17 choosing which of the 45 counts are going to be charged, the

18 greater amounts, 45 counts I would think would be enough for

19 Mr. Barringer, but the 45 counts that were charged were the

20 ones that you'll see in the pattern were the ones that happened

21 in the statute of limitations and it happened with Jo Hovind's

22 signature, that Jo Hovind cashed, that were 9,600 or 9,500

23 amounts.  The smaller amounts were not charged.  Could they

24 have been charged?  Yes, probably so.  It's just as illegal if

25 you're structuring to write a 3,000 check as it is to write a



   116

 1 9,600 check, but what we did -- what the grand jury did is1 2 : 3 2 P M

 2 return the indictment on 45 $9,500 and $9,600 checks, each one

 3 of those is a separate crime.  So hopefully, things make a

 4 little bit more sense as to why those particular counts are

 5 charged.  You can look at the chart.  That's why we created it

 6 them, so you can take a look the individual checks and you can

 7 see for yourself the ones that were chosen and indicted by the

 8 grand jury.

 9 The reason why both of those defendants are charged --

10 both of the defense attorneys mentioned the fact that both

11 defendants are charged in the structuring.  The reason is

12 because of something that's called aiding and abetting, and

13 you're going to see in the indictment that Section 2 of Title

14 18 is charged as well in that charge.  And aiding and abetting

15 is a legal definition that the Court is going to tell you

16 about.  So listen carefully to what the Court tells you about

17 aiding and abetting, but what she is going to tell you is that

18 the guilt of a defendant in a criminal case may be proved

19 without evidence that the defendant personally did every act

20 involved in the commission of the crime charged.  The law

21 recognizes that ordinarily anything that a person can do for

22 ones self may also be accomplished through the direction of

23 another person as an agent or by acting together with or under

24 the direction of another person or persons in a joint effort.

25 That's what Mr. Barringer just referred to as my second crack,
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 2 tell you.  It simply means that you do not have to necessarily

 3 be present when a crime is committed, but if you acted together

 4 with another person to have that crime committed, then you can

 5 be held and will be held criminally responsible for that.

 6 The evidence has been overwhelming that Kent Hovind

 7 ran the show.  He is the director of CSE, he had the

 8 responsibilities, whereas Jo Hovind's responsibilities were,

 9 despite the fact that she may have been a housewife and she may

10 have been a mother, does not abrogate the fact that she was

11 also working the finances of CSE, and it was for that action,

12 not that she's a grandmother or a mother or a piano teacher

13 that she was indicted.  She was the financial -- she was

14 obviously running the finances of CSE.  And together, the

15 evidence is very clear, you will see where Kent Hovind signs

16 off on all the financial documents of this business.  There

17 will be a chart and note on there and Kent Hovind would sign of

18 on it, and the evidence -- you can infer from the evidence, it

19 is not an assumption, it is not a speculation, you can infer

20 from the evidence that the two of them -- Kent Hovind was aware

21 and helped direct the action that Jo Hovind took, that the two

22 of them acted together when they committed the structuring

23 crimes, the 45 counts of structuring.  And if they acted

24 together, then you can find and should find both of them guilty

25 of the structuring counts.  That's why both of them are
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 2 in town when some of these checks were cashed.  If Mrs. Hovind

 3 was acting under the direction of or together with Mr. Hovind

 4 when she was doing that and the evidence is overwhelmingly so,

 5 then both of them can and should be held criminally liable for

 6 the structuring, CTR evasion counts.

 7 There were -- you could probably tell when Mr. Richey

 8 was speaking that I had some difficulties with some of the

 9 things that he was saying.  There were a number of things that

10 Mr. Richey represented to you that were testified to in this

11 Court, and clearly, your memories of what happened in this

12 courtroom prevails.  I can tell you that I strongly disagree

13 with just about everything that Mr. Richey represented to you

14 that was testified to, and I certainly disagree with most of

15 his legal analysis with regard to his client.  Some of what I

16 think were the more egregious representations that he made to

17 you regarding the facts are things like Anne Dyson testified

18 that the bankers don't tell their clients about the CTRs.

19 That's not true.  Anne Dyson testified that they tell customers

20 on a regular basis when CTR's are filed.  He even said

21 something about the bank secrecy act implying that there was

22 something about that that would prevent them from telling

23 customers about filing a CTR.  That's absolutely not true.  He

24 said that Scott Schneider testified that he was only

25 investigating the personal income taxes.  That's not true
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 2 investigation regarding the employment taxes as well as the

 3 personal income taxes.  He claimed that the testimony was that

 4 when Mr. Hovind said that he was praying for these witnesses,

 5 these agents, that that was the threat.  That wasn't a threat.

 6 The threat was when he said, and I know God knows how to take

 7 care of people who interfere with his ministries.  You heard it

 8 on the tape, on the Truth radio program when he said it would

 9 be okay with him if God dealt harshly with the agents who

10 served a lawful search warrant on his premises.  He said the

11 Ms. Cooksey testified that she was a missionary.  She said

12 quite the opposite.  She said Mr. Hovind called her a

13 missionary, but she was an employee.

14 He said that Kent Hovind gave up the right to bear

15 arms.  Where did that come in?  The weapons that were found in

16 Mr. Hovind's house was quite formable.  Where he got there is

17 any giving up of any right to bear arms, I don't know.  He said

18 that there were some things that were missing from the FOIA

19 request, obviously things the government didn't want to know.

20 On several occasions he implied that the government was hiding

21 things from you.  Well, ladies and gentlemen, Mr. Richey has

22 the same subpoena power in this courtroom than I do.  He can

23 subpoena anything and anybody to this courtroom if he chooses.

24 If he thought that there was anything missing from any of these

25 documents, if he thought that there was anything was



   120

 1 significant that was seized in service of that search warrant1 2 : 3 9 P M

 2 that would have a benefit to his client, then he had every

 3 right and every ability to bring it here before you and he did

 4 not.

 5 The implication that Mr. Hovind didn't know what was

 6 happening, that he was in the dark about all of the IRS

 7 actions, the first thing he knows, close your eyes and imagine

 8 that you're out of town and you get a call from your wife out

 9 of the blue that people are taking your cars, that's

10 ridiculous.  You heard Special Agent Powe testify that it was a

11 last resort, that they already had to file -- he never filed a

12 tax return.  What could he expect?  He he's never filed a tax

13 return.  Special Agent Powe testified it was a last resort.

14 They already had to file substitute returns on his income tax.

15 They had already done a notice of deficiency.  He had already

16 turned down the summons.  Ms. Powe had already been knocking on

17 the door.  And he ignored all that.  So in order for that

18 scenario to be true that Mr. Richey gave you, you have to add

19 in all those factors, imagine that you are out of town and you

20 get that phone call, but you know you haven't ever paid income

21 taxes, you've never even filed a return.  You know that you've

22 turned away summonses.  You know that you've turn away notices

23 of deficiencies.  All of these things, they are ongoing.  The

24 same thing with Special Agent Schneider, first he complains

25 that he comes on the property without a warrant, and then Agent
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 2 wrong, too.  You can't have it both ways.  Special Agent

 3 Schneider tried to get information from him lawfully.  

 4 And the lawfully part, let me just address this for a

 5 minute.  You're going to see in all the lawsuits, in all the

 6 paperwork, that time after time after time, the courts when he

 7 would challenge these actions from the revenue officers and

 8 revenue agents and special agents, that time after time after

 9 time the courts have said that what they did was perfectly

10 lawful and legal.  There is absolutely no evidence before you

11 that Special Agent Schneider, Special Agent Evans, Revenue

12 Agent Powe, or anybody else at the IRS has done anything

13 unlawful.  Quite to the contrary.  The Court orders are very,

14 very clear, and I take exception to Mr. Richey saying they were

15 all dismissed on technicalities because he didn't know what he

16 was doing.  That's also ridiculous.  You're going to see that

17 almost all of them, save I think one, were dismissed because

18 they were frivolous.  They were dismissed because they were

19 filed in bath faith and they were dismissed because he was

20 wrong.  You know what, he didn't care.  That's not why he filed

21 those.  He filed them to obstruct the IRS.  And it's clear from

22 his pattern of behavior all the way through these years that

23 that's exactly why he was doing it.  He even said it.  He said

24 it, do you remember at the end of the tape, the end of the

25 Truth radio, what did he say?  He said I have all kinds of
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 2 interesting things planned for them.  And he did, all to

 3 obstruct their ability to collect lawful taxes from him.  

 4 David Gibbs couldn't cite the statutes.  That's

 5 another thing that Mr. Richey said.  I think it was very clear

 6 from Mr. Gibbs' testimony that he was very knowledgeable in all

 7 of these actions, whether or not he could while he was walking

 8 around Dinasaur Adventure Land pull out a statute book from his

 9 pocket and say here's your obligation is irrelevant.  He knew

10 what the law was.  He explained the law to him and then offered

11 to come back and help him set up legally, and he turned him

12 down, as I mentioned before, an absolutely irrefutable proof

13 that Mr. Hovind had no intent to follow the law, and it's

14 absolutely completely untrue that the government did not put

15 Mr. Hovind on notice of these taxes, absolutely untrue.

16 Certainly, there was no notice to Mr. Hovind that he was about

17 to be indicted.  There is no law.  There is no regulation,

18 there is no benefit to telling somebody, and it doesn't happen

19 to telling somebody that they are about to be charged with a

20 crime.  That just doesn't happen, but he was certainly on

21 notice, and if you don't think so.  

22 Let me just point out one little fact to you.  The

23 fact is that Mr. Hovind sent an in ordinant amount of time not

24 preaching the gospel, not preaching creationism, but trying to

25 evade taxes.  And one of the things that he did to try to evade
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 2 labels that show that he did not have employees.  Do you

 3 remember the timecards?  These were timecards, for heavens

 4 sake, that he put stewardship labels on them.  That's

 5 ridiculous.  They were timecards.  He goes out of his way to

 6 change what were obviously employees, to missionaries, giving

 7 them love gifts.  Why would he do that if he was not aware of

 8 his obligation to withhold income taxes and FICA taxes?  There

 9 is no reason for him to do that if he did not understand his

10 obligation, and his obligation is explained in documents that

11 we've put into evidence.  And there isn't a letter in evidence

12 that you will see that Mr. Hovind ever wrote to the IRS and

13 said what are my obligations under withholding?  What are my

14 obligations for employment taxes?  Not one, not once did he

15 ever ask.  He knew.  He says on a number of occasions, I've

16 read the law.  I've studied the law, you've heard that several

17 times during the course of the two week trial, several times.

18 He just didn't want to comply, period.  That's it.  He didn't

19 want to pay his taxes.  What did he spend the money on instead?

20 Himself, CSE, his control.  

21 This case has nothing to do with evolution versus

22 creation, nothing to do with it.  There is nothing that would

23 happen to him if he had paid his taxes.  That's all the IRS

24 ever asked of him.  That's all.  If he paid his taxes, they

25 would have left him alone.  That's what this case is about.  He
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 2 claims he's not, but he had a duty as a citizen of the United

 3 States of America to pay his taxes just as the government

 4 doesn't send letters out to people saying, by the way, it's

 5 illegal to rob a bank, so if you're thinking about robbing a

 6 bank, don't do it.  It's the same theory.  He had an

 7 obligation.  It's the law to pay his taxes and he knew it, and

 8 he didn't do it.  That was willful, and he had absolutely no

 9 good faith reason to pay his taxes.  That's all they ever

10 asked.

11 Regarding the representations that he's made, and

12 you'll see in his affidavit that Mr. Richey depends upon as

13 Mr. Hovind's testimony, there is lie after lie after lie in

14 those affidavits that he sent to the grand jury, to a legal

15 body, the grand jury, making misrepresentations to them over

16 and over and over again, even calling himself a doctor when

17 he's not.  And you'll see his resume and his little synopsis of

18 his background, there is nothing that indicates that he's a

19 doctor.  It's part of the pattern for him, that he's above the

20 law, and that's what he believes.  That's what he believes.

21 And that was the whole purpose behind every single one of the

22 58 crimes that are charged.

23 How much of a legal education do you need, ladies and

24 gentlemen, to tell the truth?  He never did tell the truth.

25 And whether he had legal representation or not when he filed
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 2 legal representation or not, it doesn't matter.  It doesn't

 3 take legal representation to know you have got to tell the

 4 truth when you sign under the penalty of perjury.  Both of

 5 these individuals were individuals who just didn't want to pay,

 6 and you could tell -- we introduced evidence regarding 

 7 Mrs. Hovind and her intent and her knowledge.  And in addition

 8 to the information that we've already talked about, you may

 9 recall that there was an application to the Baptist church

10 along the same lines as things that Mr. Hovind filed, asking to

11 do his legal proceedings in forma pauperis, which means he's

12 claiming to be poor.  He wants the normal cost, the normal cost

13 that any citizen would pay to file a lawsuit, he wants those

14 waived because he's poor.  He's using the system.  And Mrs.

15 Hovind, at the same time that she was putting $100,000 aside to

16 buy Darlene Porter's property, what did she do?  She wrote to

17 Baptist Hospital asking for charity, claiming she didn't have

18 any money, wanting charity from the hospital, at the same time

19 she's putting $100,000 aside.  Now, what does that tell you?

20 That we're dealing with a mindset here that is antigovernment

21 and antitax, and that is all that motivated them when they

22 committed all 57 crimes.

23 I really do appreciate your patience and I ask you to

24 find both of these defendants guilty as charged in the

25 indictment.  Thank you so much.
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 2 of our court and myself personally, I do want to thank you for

 3 your participation thus far in this trial and the advanced

 4 participation you have yet to complete.  It has been obvious to

 5 the Court that you have been a very conscientious jury, and I

 6 know you have all taken your individual obligations and duty

 7 very seriously.

 8 In just a moment, I am going to give you your final

 9 instructions on the law as promised, and they will appear for

10 you on the overhead screen.  Ms. Simms will assist me by

11 placing them on the projector.  You can follow along or you can

12 sit and listen, but you're free to follow along.  

13 Before I give you your final instructions, however, I

14 do want to give you three additional limiting instructions,

15 you've had some limiting instructions thus far in the trial,

16 I'm going to give you three additional ones, so just listen

17 carefully.

18 First, you are instructed that Agent Schneider acted

19 under authority of a lawful court order, via the search

20 warrant, at the time he entered the Hovind's property to

21 execute the search, and any suggestion that he did not have

22 such authority must be disregarded.

23 Second, there has been no evidence that Agent

24 Schneider and/or Revenue Officer Powe lacked authority to take

25 the actions that they did, and therefore, any suggestion that
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 2 However, you may consider Mr. Hovind's beliefs about their

 3 authority or lack thereof in deciding whether Mr. Hovind acted

 4 willfully.

 5 Third, you heard testimony during the trial regarding

 6 three individuals, John Slobach, Fred Ortiz and Glen Stoll, and

 7 you heard testimony that certain actions were taken against

 8 these individuals by courts or the IRS at certain times.  I'm

 9 instructing you now that you may not consider any actions

10 against any of these individuals in determining the guilt or

11 innocence of either of the defendants in this case.  Do you all

12 understand those three instructions?

13 Members of the jury, it is now my duty to instruct you

14 on the rules of law that you must follow and apply in deciding

15 this case.  When I have finished you will go to the jury room

16 and begin your discussions or what we call your deliberations.

17 It will be your duty to decide whether the government

18 has proved beyond a reasonable doubt the specific facts

19 necessary to find the defendant's guilty of the crimes charged

20 in the indictment.

21 You must make your decision only on the basis of the

22 testimony and the other evidence presented here during the

23 trial and you must not be influenced in any way by either

24 sympathy or prejudice for or against the defendants, either

25 defendant or the government.
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 2 whether you agree with that law or not and you must follow all

 3 of my instructions as a whole.  You may not single out or

 4 disregard any of the Court's instructions on the law.

 5 The indictment or formal charge against any defendant

 6 is not evidence of guilt.  Indeed, every defendant is presumed

 7 by the law to be innocent.  The law does not require a

 8 defendant to prove, excuse me, to prove innocence or to produce

 9 any evidence at all; and if a defendant elects not to testify,

10 you cannot consider that in any way during your deliberations.

11 The government has the burden of proving a defendant guilty

12 beyond a reasonable doubt.  If it fails to do so, you must find

13 that defendant not guilty.

14 Thus, while the government's burden of proof is a

15 strict or heavy burden, it is not necessary that a defendant's

16 guilt be proved beyond all possible doubt.  It is only required

17 that the government's proof exclude any reasonable doubt

18 concerning the defendant's guilt.

19 A reasonable doubt is a real doubt based upon reason

20 and common sense after careful and impartial consideration of

21 all of the evidence in the case.

22 Proof beyond a reasonable doubt therefore is proof of

23 such a convincing character that you would be willing to rely

24 and act upon it without hesitation in the most important of

25 your own affairs.  If you are convinced that a defendant has
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 2 are not convinced, say so.

 3 As I said earlier, you must consider only the evidence

 4 that I have admitted in the case.  The term evidence includes

 5 the testimony of the witnesses and the exhibits that were

 6 admitted into the record.  Remember, that anything the lawyers

 7 say is not evidence in the case.  It is your own recollection

 8 and interpretation of the evidence that controls.  What the

 9 lawyers say is not binding upon you.  Also, you should not

10 assume from anything that I may have said that I have any

11 opinion concerning any of the issues in this case.  Except for

12 my instructions to you on the law, you should disregard

13 anything that I may have said during the trial in arriving at

14 your own decision concerning the facts.

15 In considering the evidence, you may make deductions

16 and reach conclusions which reason and common sense lead you to

17 make and you should not be concerned about whether the evidence

18 is direct or circumstantial.  Direct evidence is the testimony

19 of one who asserts actual knowledge of a fact, such as an

20 eyewitness.  Circumstantial evidence is proof of a chain of

21 facts and circumstances tending to prove or disprove any fact

22 in dispute.  The law makes no distinction between the weight

23 you may give to either direct or circumstantial evidence.

24 Now, in saying that you must consider all of the

25 evidence, I do not mean that you must accept all of the
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 2 believe what each witness had to say and how important that

 3 testimony was.  In making that decision, you may believe or

 4 disbelieve any witness in whole or in part.  Also, the number

 5 of witnesses testifying concerning any particular dispute is

 6 not controlling.

 7 In deciding whether you believe or do not believe any

 8 witness, I suggest that you ask yourself a few questions:  Did

 9 the witness impress you as one who was telling the truth?  Did

10 the witness have any particular reason not to tell the truth?

11 Did the witness have a personal interest in the outcome of the

12 case?  Did the witness seem to have a good memory?  Did the

13 witness have the opportunity and ability to observe accurately

14 the things that he or she testified about?  Did the witness

15 appear to understand the questions clearly and answer them

16 directly?  Did the witness' testimony differ from other

17 testimony or evidence?

18 You should also ask yourself whether there was

19 evidence tending to prove that a witness testified falsely

20 concerning some important fact or whether there was evidence

21 that at some other time a witness said or did something or

22 failed to say or do something which was different from the

23 testimony the witness gave before you during the trial.

24 You should keep in mind, of course, that a simple

25 mistake by a witness does not necessarily mean that the witness
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 2 people naturally tend to forget some things or remember other

 3 things inaccurately.  So if a witness has made a misstatement,

 4 you must consider whether it was simply an innocent lapse of

 5 memory or an intentional falsehood and the significance of that

 6 may depend on whether it has to do with an important act or

 7 with only an unimportant detail.

 8 Charts or summaries have been prepared by certain of

 9 the parties and have been shown to you during the trial for the

10 purpose of explaining facts that are allegedly contained in

11 books, records, or other documents, which have been admitted as

12 evidence in the case.  These charts or summaries have been

13 admitted into evidence.

14 You may consider the charts and summaries as you would

15 any other evidence admitted during the trial and give weight or

16 importance if any as you feel they deserve.  To the extent that

17 you determine that the charts or summaries in whole or part are

18 not an accurate summary of evidence already in the record, you

19 may disregard the charts or summaries in whole or in part.

20 During the course of the trial, as you know from the

21 limiting instructions that I gave you at that time, you heard

22 evidence of acts of the defendants which may be similar to

23 those charged in the indictment but which were committed on

24 other occasions, more specifically this evidence consisted of

25 testimony from a witness Darlene Porter regarding actions
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 2 transaction and testimony from Special Agent Schneider

 3 regarding action allegedly taken by Mrs. Hovind, jointly with

 4 her husband, to file in federal court, a motion to quash

 5 several administrative summonses issued by the Internal Revenue

 6 Service and to file a document with the Escambia County Clerk's

 7 Office entitled power of attorney and revocation of signature.

 8 As I instructed you during the trial, the defendants

 9 are not charged with any crime in this case in connection with

10 this real estate transaction and Mrs. Hovind is not charged

11 with any crime in connection with the filing of the motion to

12 quash in federal court and or the filing of the document

13 entitled power of attorney and revocation of signature with the

14 Escambia County Clerk's Office.  And specifically, she is not

15 charged in Count 58 with obstructing or impeding the due

16 administration of the Internal Revenue laws.  Therefore, you

17 must not consider any of this evidence in deciding whether the

18 defendants have committed the acts that have been charged

19 against them in the indictment.  However, as I have instructed

20 you, the government must prove all of the elements of the

21 crimes charged against each defendant beyond a reasonable

22 doubt, which on Counts 13 through 57 includes among other

23 things the requirement to prove that the defendants acted with

24 a purpose to evade the transaction reporting requirements at

25 the time they engaged in certain financial transactions.
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 2 evidence in the case beyond a reasonable doubt that the

 3 defendants did commit the acts charged in Counts 13 through 57.

 4 You may consider these prior activities for the limited purpose

 5 of deciding whether the defendants had the requisite intent or

 6 purpose to commit the acts charged in Counts 13 through 57.

 7 You may consider this other evidence only for this limited

 8 purpose and no other.

 9 In this case, you have been permitted to take notes

10 during the course of the trial, and most of you, perhaps all of

11 you, have taken advantage of that opportunity and have made

12 notes from time to time.

13 You will have your notes available to you during your

14 deliberations, but you should make use of them only as an aid

15 to your memory.  In other words, you should not give your notes

16 any precedence over your independent recollection of the

17 evidence or the lack of evidence; and neither should you be

18 unduly influenced by the notes of any other jurors.  I

19 emphasize that notes are not entitled to any greater weight

20 than the memory or impression of each juror as to what the

21 testimony may have been.

22 Now, I would like to take up the specific charges that

23 are set out in the indictment in this case.  Please remember,

24 as I have told you, the indictment is not part of the evidence

25 in this case.  It is merely an accusation and you must not draw
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 2 In this case, as you know, the indictment charges 58

 3 separate offenses which are called counts.  I will not read the

 4 indictment to you at this time because you will be given a copy

 5 of the indictment for reference during your deliberations.

 6 However, in summary Counts 1 through 12 charge that

 7 during the years 2001 through 2003, defendant Kent E. Hovind

 8 willfully failed to deduct, collect, truthfully account for and

 9 pay over to the Internal Revenue Service, federal income tax

10 and Social Security Medicare or FICA tax, from the total

11 taxable wages of Creation Science Evangelism employees.  Counts

12 13 through 57 charge that during the years 2001 and 2002

13 defendant Kent E. Hovind and defendant Jo D. Hovind knowingly

14 for the purpose of evading currency transaction reporting

15 requirements, structured, assisted in structuring and caused to

16 be structured, transactions involving cash withdrawals from

17 AmSouth Bank.  In addition, each of these counts charge

18 defendant Kent E. Hovind and defendant Jo D. Hovind with aiding

19 and abetting the commission of this offense.

20 Count 58 charges that between 1996 and 2006, the

21 defendant Kent E. Hovind corruptly endeavored to obstruct and

22 impede the due administration of the Internal Revenue Laws.

23 Counts 1 through 12 of the indictment charge Kent E. Hovind

24 with willfully failing to collect and truthfully account for

25 and pay over federal income tax and Social Security Medicare or
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 2 Section 7202.  Each count in Counts 1 through 12 relates to a

 3 separate tax quarter and thus, each is charged as a separate

 4 offense.

 5 Title 26 of the United States Code, Section 7202 makes

 6 it a federal crime for an employer or one having the duties of

 7 an employer to either fail to collect, account for, or pay over

 8 taxes required of the employer.

 9 The defendant can be found guilty of the offenses

10 charged in Counts 1 through 12 of the indictment only if all of

11 the following facts are proved beyond a reasonable doubt:

12 First, that the defendant was an employer or otherwise was a

13 person who had the duty to collect, truthfully account for and

14 pay over federal income or Social Security, Medicare, FICA

15 taxes, that the defendant was required to withhold from the

16 wages of the employees for the calendars quarter charged in the

17 respective counts of the indictment; second, that the defendant

18 either, one, failed to collect, two, truthfully account for,

19 or, three, pay over federal income tax or Social Security

20 Medicare or FICA tax that the defendant was required to

21 withhold from the wages of the employees for the calendar

22 quarter charged in the respective counts of the indictment, and

23 third, that the defendant acted willfully.

24 The law requires every employer of labor to deduct and

25 withhold income taxes from the wages paid to employees.  The
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 2 to a specified percentage of his or her wages received with

 3 respect to employment as a contribution to his or her insurance

 4 under Social Security, Medicare and related programs.  The

 5 employer is required under the law to collect this tax by

 6 deducting the amount of taxes from the wages as and when paid.

 7 Every employer, therefore, must deduct and withhold

 8 federal income taxes and Social Security Medicare or FICA taxes

 9 from the wages of its employees and is required to file for

10 each quarter a Form 941, employer's federal quarterly tax

11 return, reflecting such withholding of income and Social

12 Security Medicare or FICA taxes, and said return must be filed

13 on or before the last day of the first calendar month following

14 the period for which it is made.  For example, a return for the

15 first calendar quarter of a year would cover the period from

16 January 1 through 31, and must be filed on or before April 30.

17 Churches are not exempt from these requirements and must deduct

18 and withhold income and Social Security, Medicare, and FICA

19 taxes from the wages of their employee.  An individual is

20 required to collect, truthfully account for, and pay over

21 federal income tax and Social Security Medicare FICA tax, if he

22 was an officer or employee of a corporation in a manner such

23 that he was in a decision-making role and had the authority to

24 ensure that withheld income taxes and Social Security Medicare

25 or FICA taxes were paid.  The test as to whether one is
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 2 defendant on behalf of the employed entity had significant

 3 control over the financial decision-making process within the

 4 employment entity as would give him the power to determine who

 5 would get paid and who would not.  An individual may be a

 6 responsible person regardless of whether he did the actual

 7 mechanical work of keeping records, preparing returns or

 8 writing checks.

 9 Counts 1 through 12 require you to consider whether

10 the government has proven that the defendant Kent E. Hovind

11 acted willfully.  An act is done willfully if it is committed

12 voluntarily and purposely with a specific intent to do

13 something the law forbids, that is, with bad purpose, either to

14 disobey or disregard the law.  In order to prove the element of

15 willfulness in charges 1 through 12, the government must show

16 beyond a reasonable doubt that the law imposed a duty on the

17 defendant, that the defendant knew of this duty, and that the

18 defendant voluntarily and intentionally violated the duty.

19 If you find beyond a reasonable doubt that the acts

20 constituting the crime charged were committed by the defendant

21 voluntarily as an intentional violation of a known legal duty,

22 that is, with the specific intent to do something the law

23 forbids, then the element of willfulness as defined here in

24 this instruction has been satisfied, even though the defendant

25 may have believed that the conduct was religiously required or 
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 2 hand, if you have a reasonable doubt as to whether the

 3 defendant acted in good faith sincerely believing himself to be

 4 exempt by the law from the withholdings of the income taxes,

 5 then the defendant did not intentionally violate a known legal

 6 duty, that is, the defendant did not act willfully, and that

 7 essential part of the offense would not be established.  The

 8 defendant, however, does not need to prove to you that he acted

 9 in good faith, but that the government must prove beyond a

10 reasonable doubt that the defendant did not act in good faith.

11 Congress' purpose for requiring proof of willfulness

12 in these types of cases was to avoid penalizing taxpayers who

13 make innocent mistakes caused by the complexity of the tax

14 code.  For this reason willfulness is not established if the

15 action taken was placed upon accident, mistake, inadvertence,

16 or due to a bonafide good faith misunderstanding as to the

17 requirements of the law.  A defendant has a bonafide good faith

18 misunderstanding if he honestly believed that he was acting

19 within the law or that his actions comply with the law.  You do

20 not need to find that the defendant's belief was objectively

21 reasonable, but only that it was honestly held.  However,

22 although you cannot question the reasonableness of the

23 defendant's belief in determining if his actions are willful,

24 you may consider the reasonableness of the defendant's belief

25 in determining if the defendant honestly held that belief in
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 2 is, the less likely it is that it was actually held.  However,

 3 no matter how farfetched a belief is, you are not precluded

 4 from finding that it was honestly held.

 5 Further, willfulness is not negated if the defendant

 6 believes, regardless of whether the belief is honest, that the

 7 law itself is unconstitutional or that the law should not apply

 8 to them.  A defendant who knows what the law is and if he

 9 disagrees with it does not have a bonafide good faith

10 misunderstanding defense even if the defendant believes that

11 his disagree with the law is mandated by his religion or faith.

12 A persistent refusal to acknowledge the law does not constitute

13 a good faith misunderstanding of the law.  One is not immune

14 from criminal prosecution if he knows what the law is but

15 believes it should be otherwise and therefore violates it.  It

16 is the duty of all citizens to obey the law whether they agree

17 with it or not.

18 In determining the issue as to willfulness, you are

19 entitled to consider anything done or admitted to be done by

20 the defendant and all facts and circumstances in evidence which

21 may aid in the determination of his state of find.  It is

22 obviously impossible to ascertain or prove directly the

23 operations of a defendant's mind but a careful and intelligent

24 consideration of the facts and circumstances shown by the

25 evidence in any case enables one to infer what another's
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 2 knowledge of definite acts, we may draw definite logical

 3 conclusions.  Knowledge and belief are characteristically

 4 questions for the fact finders and in this case that means you,

 5 the jury.

 6 Counts 13 through 57 of the indictment charge

 7 defendant Kent E. Hovind and Jo D. Hovind with evading a

 8 currency transaction reporting requirement.  Title 31 of the

 9 United States Code, Section 2324(a)3 makes it a federal crime

10 or offense for anyone under certain circumstances to knowingly

11 and purposefully evade a currency transaction reporting

12 requirement.

13 With respect to currency transaction reporting

14 requirements, Title 31, United States Code, Section 5313(a) and

15 the regulations of the Treasury Department under that section

16 require domestic financial institutions and banks with certain

17 stated exceptions that are not relevant here in this case to

18 file reports with the government, called currency transaction

19 reports, Form 4789, disclosing all deposits, withdrawals,

20 transfers or payments involving more than $10,000 in cash or

21 currency.

22 The defendants can be found guilty of this offense or

23 offenses, Counts 13 through 57, only if all of the following

24 facts are proved beyond a reasonable doubt:  First, that the

25 defendants had knowledge of the currency transaction reporting
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 2 knowingly structured or assisted in structuring a currency

 3 transaction; and third, that the defendant's purpose in

 4 structuring the transaction was to evade the transaction

 5 reporting requirements; and fourth, that the structured

 6 transaction involved one or more domestic financial

 7 institutions.  To structure a transaction means to deposit or

 8 withdraw or otherwise participate in a transfer of a total of

 9 more than $10,000 in cash or currency by or through a financial

10 institution or bank by setting up or arranging a series of

11 separate transactions, each involving $10,000 or less

12 individually, thereby, intentionally evading the currency

13 reporting requirement that would have applied if the

14 transaction had not been so structured.  The transaction or

15 transactions need not exceed the $10,000 reporting threshold at

16 any single financial institution on any single day in order to

17 constitute structuring within the meaning of this definition.

18 Knowledge as it is used in these counts does not

19 require that the government prove that the defendant knew that

20 the action taken was illegal.  The government must prove,

21 however, that the act was done with the intent to evade the

22 reporting requirements.

23 Counts 13 through 57 charge the defendants Kent E.

24 Hovind and Jo D. Hovind with aiding and abetting the unlawful

25 structuring of financial transactions in violation of Title 18,
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 2 criminal case may be proved without evidence that the defendant

 3 personally did every act involved in the commission of the

 4 crime charged.  The law recognizes that ordinarily anything a

 5 person can do for ones self may also be accomplished through

 6 the direction of another person as an agent or by acting

 7 together or under the direction of another person or persons in

 8 a joint effort.  So if the acts or conduct of an agent or

 9 employee or other associate of the defendants are willfully

10 directed or authorized by the defendant or if the defendant

11 aids and abets another person by willfully joining together

12 with that person in the commission of a crime, then the law

13 holds the defendant responsible for the conduct of that other

14 person just as though the defendant or person engaged in such

15 conduct.  However, before any defendant can be held criminally

16 responsible for the conduct of others, it is necessary that the

17 defendant willfully associate in some way with the crime and

18 willfully participated in it.  Mere presence at the scene of a

19 crime and even knowledge that a crime is being committed are

20 not sufficient to establish that a defendant either directed or

21 aided and abetted the crime.  You must find beyond a reasonable

22 doubt that the defendant was a willful participant and not

23 merely a knowing spectator.

24 The word willfully as that term is used in this

25 instruction means that the act was committed voluntarily and
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 2 law forbids, that is, with bad purpose to either disobey or

 3 disregard the law.

 4 The defendant Kent E. Hovind is charged in Count 58 of

 5 the indictment with corruptly endeavoring to obstruct or impede

 6 the due administration of the Internal Revenue laws.  Title 18

 7 of the United States Code, Section 7212(a) makes it a federal

 8 crime or offense for anyone to corruptly endeavor to obstruct

 9 or impede the due administration of the Internal Revenue laws.

10 The defendant can be found guilty of that offense only

11 if both of the following facts are proved beyond a reasonable

12 doubt:  First, that the defendant knowingly endeavored to

13 obstruct or impede the due administration of the Internal

14 Revenue laws as charged, and second, that the defendant did so

15 corruptly.  

16 To act willfully means to act knowingly and

17 dishonestly with the specific intent to secure an unlawful

18 benefit for ones self or another.  To endeavor to obstruct or

19 impede means to engage in some act or to take some step in a

20 conscious intent to obstruct or impede.  And to obstruct or

21 impede means to hinder or prevent or delay or make more

22 difficult the due administration of the Internal Revenue laws.

23 However, it is not necessary for the government to prove that

24 the administration of the Internal Revenue laws was in fact

25 obstructed or impeded in any way, only that the defendant
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 2 the government prove all of the alleged ways and means of

 3 committing the charged offenses as stated in the indictment.

 4 It would be sufficient if the government proves beyond a

 5 reasonable that the defendant committed any of one of those

 6 alleged ways and means with the corrupt intent to obstruct

 7 impede the due administration of the Internal Revenue laws,

 8 provided, however, you must unanimously agree upon which of

 9 those alleged ways and means the defendant corruptly committed.

10 If you find the defendant has corruptly obstructed or

11 impeded the due administration of the Internal Revenue laws but

12 that the most recent act the defendant took to obstruct or

13 impede occurred prior to July 11, 2000, then you must find the

14 defendant not guilty of the charge in Count 58.

15 You will note that the indictment charges that the

16 offenses were committed on or about a certain date.  The

17 government does not have to prove with certainly the exact date

18 of each alleged offense.  It is sufficient if the government

19 proves beyond a reasonable doubt that each offense was

20 committed on a date reasonably near the date alleged.

21 The word knowingly as that term has been used in the

22 indictment or these instructions means that the act was done

23 voluntarily and intentionally and not because of mistake or

24 accident.

25 A separate crime or offense is charged against each of
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 2 indictment.  Each charge and the evidence pertaining to it

 3 should be considered separately.  Also, the case of each

 4 defendant should be considered separately and individually.

 5 The fact that you may find either one of the defendant's guilty

 6 or not guilty of any of the offenses charged should not affect

 7 your verdict as to any other offense or any other defendant.

 8 I caution you members of the jury that you're here to

 9 determine from the evidence in this case whether each defendant

10 is guilty or not guilty.  Each defendant is on trial only for

11 the specific offenses alleged in the indictment.

12 Also, the question of punishment must never be

13 considered by the jury in any way in deciding a case.  If the

14 defendant is convicted, the matter for punishment is for the

15 judge alone to determine at a later time.

16 Any verdict that you reach in the jury room whether

17 guilty or not guilty must be unanimous.  In other words, to

18 return a verdict, you must all agree.  Your deliberations will

19 be secret.  You will never have to explain your verdict to

20 anyone.  It is your duty as jurors to discuss the case with one

21 another in effort to reach an agreement if you can do so.  Each

22 of you must decide the case for yourself, but only after full

23 consideration of the evidence with the other members of the

24 jury.  While you are discussing the case, do not hesitate to

25 reexamine your own opinions and change your mind if you become
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 2 beliefs solely because the others think differently or merely

 3 to get the case over with.  Remember that in a very real way,

 4 you are the judges now.  You are the judges of the facts.  Your

 5 only interest is to seek the truth from the evidence in this

 6 case.

 7 When you go into the jury room, the first thing you

 8 should do is to select one of your members to act as your

 9 foreperson.  The foreperson will preside over your

10 deliberations and will speak for you here in open court.  

11 A verdict form has been prepared for your convenience

12 for each of the two defendants.  This verdict form tracks the

13 counts as alleged in the indictment and you should refer to the

14 indictment in matching the counts on the verdict form to those

15 in the indictment.  For each count the verdict form lists the

16 substantive offense alleged in that count, the defendant

17 charged in that count, and then a space for you, the jury, to

18 mark your verdict of guilty or not guilty.  Please clearly mark

19 your verdict as to each count and use the same marking for each

20 count.  

21 And these are the two separate verdict forms, and you

22 will see each count is listed separately.  This is the verdict

23 form for Mr. Hovind and it contains 58 counts.  You'll see that

24 the verdict for Mrs. Hovind is limited to Counts 13 through 57

25 because those are the counts that she's been charged with in
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 2 You will take the verdict form to the jury room and

 3 when you have a reached unanimous agreement, you will have your

 4 foreperson fill in the verdict form and date and sign it and

 5 then notify the court security officer that you have reached a

 6 verdict.

 7 If you should desire to communicate with me at any

 8 time, please write down your message, have your foreperson do

 9 so and notify the court security officer that you have a

10 question, and he will then bring the matter to my immediate

11 attention.  I will then respond as promptly as possible.  I'll

12 either respond in writing to you or I may have you return here

13 to the courtroom so that I can address you orally.  I do want

14 to caution you, however, with respect to any message, note,

15 question, that you may send out, you should never tell me what

16 the numerical division is.  If you are divided and there is a

17 division, please do not ever indicate to me what that division

18 is numerically.  In other words, we simply do not need to know

19 whether you are divided ten to two, anything like that, six to

20 six, no numerical division mentioned.

21 All right.  And lastly, Ms. XXXXX and Mr. XXXXX, when

22 the jury was selected you were designated as the alternates in

23 this case, and under the law, only 12 jurors actually retire to

24 consider a verdict.  So when the others retire to the jury

25 room, I would ask that you please keep your seat.  However, if
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 2 take just a moment to go to the jury room to retrieve that

 3 item, but then please do return back here to the courtroom

 4 because I have some additional instructions for each of you.

 5 Let me ask, counsel, other than previously discussed

 6 are there any objections to the instructions as given?

 7 MS. HELDMYER:  No objections.

 8 MR. RICHEY:  No, Your Honor.

 9 MR. BARRINGER:  No, Your Honor.

10 THE COURT:  All right.  Now, ladies and gentlemen, out

11 of respect for the serious responsibility that you are about to

12 undertake, I'm going to remain standing and direct that all

13 those in the courtroom rise as you retire to consider your

14 verdict.

15 (Jury out.)

16 THE COURT:  We'll wait one moment.

17 (Alternates present.)

18 THE COURT:  I never know whether this is good news or

19 bad news.  I can share with you that it's my least favorite

20 part of the trial because it usually is disappointing to jurors

21 to find out they are alternates because you have been here

22 every day for every minute just as everyone else has been

23 paying careful attention to the evidence and I know very

24 mindful of your duty and we do appreciate that.

25 I do want you to know that it is the law that only 12
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 2 consideration of you individually in terms of designating you

 3 as the alternate, no consideration of any responses that were

 4 given.  I can't remember if either of you ever even spoke at

 5 the jury selection process, but no consideration by anyone

 6 about that.  It's simply a function of the number that you had

 7 on that day of jury selection and where that number -- where we

 8 ended up when the attorneys got to the selection of alternates,

 9 so there was no consideration that we didn't want you as it

10 wasn't because we didn't want you as a juror or anything like

11 that.  Please understand that.

12 Also, you do play an important role in this process

13 because if one of the other jurors had become ill or had some

14 emergency and could not continue to participate, then you would

15 have been placed there and you would be in the jury room now,

16 and that does happen and it can still happen, although it's

17 very rare that that would happen at this point.  Because it is

18 very rare that that would happen, we do not require you to

19 remain here at the courthouse and you're going to be free --

20 you will be excused and free to leave now and go about your

21 daily affairs or your business.  And for that reason, maybe

22 this is good news because you're now free and entitled to leave

23 and go about your daily affairs.  Again, though, please do let

24 us have your cell phone number.  I'm sure we already have that,

25 but just in case a rare circumstance does arise, someone
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 2 let it be a burden to you.

 3 You will be excused now with our sincere thanks for

 4 your participation.  And also, I do want you to know that you

 5 are excused from further federal jury service for the next two

 6 years.  Maybe that's good news as well.  It doesn't mean you're

 7 not welcome back if you chose to come back.  If not, if you do

 8 receive a notice of summons to return for jury service, all you

 9 have to do is call the number on the form and notify the clerk

10 of your service here over the last several weeks, and you will

11 be excused.  And again, that does extend for the next two

12 years.

13 All right.  So with our sincere thanks, you'll be free

14 to go.  

15 Ms. Simms, do you have telephone numbers?  

16 And we do have a certificate for each of you to remind

17 you of all the fun you've had over the last couple of weeks.

18 Ms. XXXXX, thank you.  

19 And, Mr. XXXXX, thank you.

20 (Alternates out.)

21 THE COURT:  Counsel, I do want to let you know that

22 the indictment that will go back to the jury room with the

23 instructions has been redacted as to the forfeiture language.

24 I don't know if I mentioned that to you before that it has been

25 redacted.
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 2 sure that the evidence is presented.  I have some matters to

 3 attend to on the bench, otherwise, you're all free to be

 4 excused.  Counsel, just remain for the next 20 minutes, please,

 5 in the courthouse.

 6 MR. RICHEY:  Your Honor --

 7 THE COURT:  Wait just a minute.  Mr. Hausner.

 8 MR. RICHEY:  Yes, Your Honor.  I wasn't aware that you

 9 were going to remove a portion of the forfeiture.  I would just

10 say that that is in effect an amendment and a retraction of the

11 indictment to send it back without that in it.

12 THE COURT:  Well, it's actually for your client's

13 benefit, Mr. Richey, but I don't know if you're making a motion

14 for a mistrial or not.

15 MR. RICHEY:  I'm just objecting.

16 THE COURT:  Well, the objection is overruled.  The

17 indictment forfeiture language never was given to the jury.  In

18 fact, the jury has no idea that if they return a guilty verdict

19 that that will be asked to consider the matter of forfeiture.

20 They don't have any idea about that.  And again, that's more

21 for the protection of your client.

22 All right.  You'll all excused.  I'm sorry.  Like I

23 said, I have some paperwork to take care of up here.

24 (Recess.)

25 THE COURT:  All right.  We have been advised that the
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 2 jury in in just a moment.  But before I do, I need to first

 3 discuss with the attorneys the supplemental instructions.  In

 4 the event there is a guilty verdict on Counts 13 through 57, we

 5 will need to proceed immediately into that supplemental

 6 proceeding.

 7 Ms. Heldmyer, have you had an opportunity to review

 8 the instructions?

 9 MS. HELDMYER:  I have, Your Honor.  

10 THE COURT:  Any objections?

11 MS. HELDMYER:  None, Your Honor.

12 THE COURT:  Mr. Richey?

13 MR. RICHEY:  Yes, Your Honor, I did have an

14 opportunity to review it, and based on that quick review, I

15 don't have an objection.

16 THE COURT:  Mr. Barringer.

17 MR. BARRINGER:  I also don't have an objection, Your

18 Honor.

19 THE COURT:  Thank you.  I do want to have just a word

20 with all those present in the courtroom.  The jury will be

21 brought in the courtroom in just a moment and the verdict will

22 be announced here in open court.  I do not want there to be any

23 show of expression or display of emotion verbal or otherwise by

24 anyone in the courtroom either approving of or disapproving of

25 the jury's verdict until after the jury has left the courtroom,
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 2 conscience and ask yourself whether you can sit in silence and

 3 listen to the jury's verdict without any display of emotion.

 4 If you decide that you cannot, then I would direct and ask that

 5 you now please leave the courtroom.  Should there be any

 6 display of emotion, you will be removed from the courtroom.

 7 The jury and its verdict will be respected and honored in this

 8 courtroom.  And this jury will not be made to feel good or bad

 9 either way about their verdict.  All right then.  If you would

10 bring them in.

11 (Jury present.)

12 THE COURT:  Ladies and gentlemen have you reached a

13 verdict in the case.

14 PROSPECTIVE JUROR:  Yes, we have, Your Honor.

15 THE COURT:  All right.  If you would, please, sir,

16 come get the verdict and hand it to the security officer,

17 please.

18 All right.  There are two separate verdicts, verdict

19 forms, and I will ask the clerk to read the first verdict form

20 as to Mr. Hovind and then announce the jury's verdict as to

21 Mrs. Hovind.

22 All right.  Mr. Hovind, if you would please rise.

23 THE CLERK:  In the United States of America -- excuse

24 me.  

25 In the United States District Court for the Northern
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 2 America versus Kent E. Hovind, Case Number 3:06cr83/MCR.

 3 Verdict:  We, the jury, unanimously find -- return the

 4 following verdict.  Count 1, guilty.  Count 2, guilty.  Count 3

 5 guilty.  Count 4, guilty.  Count 5, guilty.  Count 6, guilty

 6 Count 7, guilty.  Count 8, guilty.  Count 9, guilty.  Count 10,

 7 guilty.  Count 11, guilty.  Count 12, guilty.  Count 13,

 8 guilty.  Count 14, guilty.  Count 15, guilty.  Count 16,

 9 guilty.  Count 17, guilty.  Count 18, guilty, count 19, guilty.

10 Count 20, guilty.  Count 21, guilty.  Count 22, guilty.  Count

11 23, guilty.  County 24, guilty.  Count 25, guilty.  Count 26,

12 guilty.  Count 27, guilty.  Count 28, guilty.  Count 29,

13 guilty.  Count 30, guilty.  Count 31, guilty.  Count 32,

14 guilty.  Count 33, guilty.  Count 34, guilty.  Count 35,

15 guilty.  Count 36, guilty.  Count 37, guilty.  Count 38,

16 guilty.  County 39, guilty.  Count 40, guilty.  Count 41,

17 guilty.  Count 42, guilty.  Count 43, guilty.  Count 44,

18 guilty.  Count 45, guilty.  Count 46, guilty.  Count 47,

19 guilty.  Count 48, guilty.  Count 49, guilty.  Count 50,

20 guilty.  Count 51, guilty.  Count 52, guilty.  Count 53,

21 guilty.  Count 54, guilty.  Count 55, guilty.  Count 56,

22 guilty.  Count 57, guilty.  Count 58, guilty.

23 So say we all the second day of November 2006, in

24 Pensacola, Florida, signed XXXXXX XXXXXX, foreperson.

25 THE COURT:  Mr. Hovind, you may be seated.
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 2 THE CLERK:  In the United States District Court for

 3 the Northern District of Florida, Pensacola Division, United

 4 States of America versus Jo D. Hovind, Case Number

 5 3:06cr83/MCR.  Verdict:  We, the jury, unanimously return the

 6 following verdict:  Count 13, guilty.  Count 14, guilty.  Count

 7 15, guilty, Count 16, guilty, count 17, guilty, count 18,

 8 guilty.  Count 19, guilty.  Count 20, guilty.  Count 21,

 9 guilty.  Count 22, guilty.  Count 23, guilty.  County 24,

10 guilty.  Count 25, guilty.  Count 26, guilty, count 27, guilty.

11 Count 28, guilty.  Count 29, guilty.  Count 30, guilty.  Count

12 31, guilty.  Count 32, guilty.  Count 33, guilty.  Count 34,

13 guilty.  Count 35, guilty.  Count 36, guilty.  Count 37,

14 guilty.  Count 38, guilty.  County 39, guilty.  Count 40,

15 guilty.  Count 41, guilty.  Count 42, guilty.  Count 43,

16 guilty.  Count 44, guilty.  Count 45, guilty, count 46, guilty.

17 Count 47, guilty.  Count 48, guilty.  Count 49, guilty.  Count

18 50, guilty.  Count 51, guilty.  Count 52, guilty.  Count 53,

19 guilty.  Count 54, guilty.  Count 55, guilty.  Count 56,

20 guilty.  Count 57, guilty.

21 So say we all dated the second day of November, 2006

22 in Pensacola, Florida, XXXXXX XXXXXX, foreperson.

23 THE COURT:  All right.  You may be seated.

24 Ladies and gentlemen, I have an additional question

25 for you, and that is whether the verdicts that you've just
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 2 as well as the verdict of the jury as a whole.

 3 Let me start here with you, ma'am, and all you need to

 4 do is answer yes or no.

 5 JUROR:  Yes.

 6 JUROR:  Yes.

 7 JUROR:  Yes.

 8 JUROR:  Yes.

 9 JUROR:  Yes.

10 JUROR:  Yes.

11 JUROR:  Yes.

12 JUROR:  Yes.

13 JUROR:  Yes.

14 JUROR:  Yes.

15 JUROR:  Yes.

16 JUROR:  Yes.

17 THE COURT:  Thank you.  I'd ask counsel to approach

18 for just a moment, please.

19 (At the bench:

20 THE COURT:  Would you propose to argue now, is that --

21 MS. HELDMYER:  I'm going to take three minutes for my

22 argument, Your Honor.  I mean, it's short.

23 THE COURT:  All right.  I'm trying to decide if I want

24 to instruct them first and let you argue, but --

25 MS. HELDMYER:  Obviously, you're going to need to tell
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 2 THE COURT:  I'll just briefly mention to them that

 3 there is another proceeding that has to be presented to them,

 4 and then I'll let you argue, and then I'll finish with the

 5 instruction.

 6 (Bench conference concluded.)

 7 THE COURT:  All right.  Ladies and gentlemen of the

 8 jury, your verdict in this case does not yet complete your jury

 9 service, as it would in most cases because there is another

10 matter that you must now consider and decide, and that is

11 whether the defendants, Kent E. Hovind and Jo Hovind, should

12 forfeit certain money or property of the United States as part

13 of the penalty for the crimes charged in Counts 13 through 57

14 of the indictment to which you have returned guilty verdicts

15 on.

16 In a portion of the indictment that was not previously

17 discussed or disclosed to you, it is alleged that certain money

18 or property was involved in the commission of the offenses that

19 are charged in Counts 13 through 57.  And in view of your

20 verdict, finding the defendant's guilt at this of those

21 offenses, you must also decide under the law that I will

22 instruct you on in just a moment, whether such money or

23 property should be forfeited to the United States.  There is

24 not going to be any further evidence presented to you on this

25 matter.  However, the attorneys are permitted to make argument
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 2 with us and we appreciate your patience.  

 3 And with that, I will call on Ms. Heldmyer.

 4 MS. HELDMYER:  The podium, do you want me to speak

 5 from here or do you want me to move the podium back?

 6 THE COURT:  Let's move the podium back, please.

 7 MS. HELDMYER:  Thank you, Your Honor.

 8 Ladies and gentlemen, as the Court said, you do have

 9 one more duty to perform.  The judge is going to give you some

10 instructions on what forfeiture is, but basically, it is part

11 of the charges included in this indictment and the United

12 States is entitled to ask you and you're entitled to return an

13 amount of money that should be forfeited by the defendants

14 because of the crimes that were charged in the currency

15 transaction report evasion counts, which are counts 13 through

16 57.  What we are asking for you to do is determine an amount of

17 money that is equitable to be forfeited to the United States

18 based upon those particular convictions.

19 What I suggest to you, the counts if you add up the

20 amount of money that was laundered in those counts, excuse me,

21 not laundered, but that were charged in Counts 13 through 57

22 you come up with a figure $430,400.  We would ask that you

23 return a forfeiture judgement against the defendants for that

24 amount of money.  Thank you very much.

25 THE COURT:  Mr. Richey.
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 2 Ladies and gentlemen in order to establish forfeiture,

 3 the government has to prove and the Court will instruct you

 4 that you have to be able to find that the funds that were used

 5 in Counts 13 through 57 are in fact traceable to a specific

 6 property or to a specific object.  And so you need to then look

 7 at all the evidence that was presented and we would submit to

 8 you that there was no evidence presented that the monies used

 9 was in fact used for any specific property the evidence was

10 presented for.

11 You have to be able to trace it from the time that it

12 was cashed to where it went and what it was used for and much

13 of the testimony that was given had to do with what the funds

14 were used to then pay those who were working at Christian

15 Science Evangelism.  So you have to be able to trace the funds

16 from the time it was cashed to where it went, and I would

17 submit to you that -- I don't know.  You'll have to evaluate

18 the evidence to determine that on your own.  Thank you for your

19 time.

20 THE COURT:  Mr. Barringer.

21 MR. BARRINGER:  Thank you, Your Honor.

22 Good afternoon again, ladies and gentlemen.  You found

23 them guilty on 13 through 57, but, as Mr. Richey just told you

24 it's clear that the money went to the employees.  It went to

25 wages.  It didn't go to purchasing the property.  It didn't go
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 2 Even on a test -- and the Court will instruct you on

 3 what the test is, there is no evidence to show that it went to

 4 purchasing the property.  As a result, the amount will be

 5 justified in terms of the forfeiture to be given to the United

 6 States.  That's what you have to look at, not whether a certain

 7 amount of checks were cashed, not whether or not a certain

 8 amount of money was cashed in those checks, because you've

 9 heard what the discussion was, and you heard the testimony and

10 you've already reached your verdict for the purposes of that.

11 You must pay in cash to employees.  If it's cash to employees,

12 it's not buying property, and therefore, no money as far as the

13 forfeiture is concerned.  Thank you.

14 THE COURT:  Ms. Heldmyer, anything further?

15 MS. HELDMYER:  Nothing further, Your Honor.

16 THE COURT:  All right.  Ladies and gentlemen, the term

17 forfeited simply means for someone to be divested or deprived

18 of the ownership of something as part of the punishment allowed

19 by the law for the commission of certain criminal offenses.  In

20 deciding these forfeiture issues, you should consider all of

21 the evidence you've already heard during this trial, plus any

22 additional evidence.  Actually, there was no additional

23 evidence presented to you.  If there had been, you would have

24 been permitted to consider that, but there's been no additional

25 evidence.
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 2 or property, the government must have proved by a preponderance

 3 of the evidence the following:  That the money or property to

 4 be forfeited was involved in an offense charged in Counts 13

 5 through 57 of the indictment or is traceable to property

 6 involved in said offense.

 7 A preponderance of the evidence simply means an amount

 8 of evidence, which is enough to persuade you that a claim or

 9 contention is more likely true than not true.  To be traceable

10 to something means that the money or property under

11 consideration must have followed an ascertainable course or

12 trail and successive stages of developmental or progress from

13 the original source.

14 While deliberating concerning the issue of forfeiture,

15 you must not reexamine your previous determination regarding

16 the defendant's guilt.  However, all of the instructions

17 previously given to you concerning your consideration of the

18 evidence and credibility of witnesses, your duty to deliberate

19 together, your duty to base your verdict solely on the evidence

20 without prejudice, bias or sympathy, and the necessity of a

21 unanimous verdict will continue to apply during the

22 supplemental deliberations.

23 You will have this instruction with you during your

24 deliberations.  There is also a separate verdict form that will

25 need to be filled out pertaining to this forfeiture verdict.
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 2 the indictment that does contain the forfeiture allegations at

 3 the end of the indictment.  

 4 Ladies and gentlemen, you may now retire to consider

 5 your verdict on the forfeiture proceedings.

 6 (Jury out.)

 7 THE COURT:  We'll be in recess awaiting the jury's

 8 verdict on forfeiture.  I do want you all to remain here at the

 9 courthouse.

10 (Recess.)

11 THE COURT:  We've been advised the jury has reached a

12 verdict on the forfeiture proceeding.

13 Would you please bring the jury in, please.

14 (Jury present.)

15 THE COURT:  Has the jury reached a verdict?

16 FOREPERSON:  Yes, we have, Your Honor.

17 THE COURT:  Would you please retrieve the jury's

18 verdict?

19 Would the defendants please rise.

20 Would you publish the verdict?

21 THE CLERK:  In the United States District Court for

22 the Northern District of Florida, Pensacola Division.  United

23 States of America versus Kent E. Hovind and Jo D. Hovind, Case

24 Number 3:06cr83/MCR.  Verdict:  We, the jury, in the above

25 entitled and numbered case unanimously find by a preponderance
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 2 Hovind, $430,400 was involved in the evasion of the currency

 3 transaction reporting requirements charged in Counts 13 through

 4 57 of the indictment or is traceable to property involved in

 5 said offenses.  Yes.

 6 So say we all, dated this second day of November 2006,

 7 in Pensacola, Florida, signed XXXXXX XXXXXX, foreperson.

 8 THE COURT:  All right.  Please be seated.  All right.

 9 Ladies and gentlemen, based upon your guilty verdicts,

10 the defendants will be taken into custody.  I will order an

11 individual presentence report to be ordered in this case.  It

12 will be returnable on Friday, January 19, 2007.

13 Both Mr. and Mrs. Hovind, you will be required to

14 cooperate with the probation office in the preparation of that

15 presentence report and provide any and all information that you

16 have to them to assist them in preparing that report.

17 You will reappear Friday, January 19, 2007, at

18 9:00 a.m. for sentencing, and you will remain in the custody of

19 the marshals awaiting sentencing at that time.

20 Ladies and gentlemen of the jury, I do want to thank

21 you all very much for your time and participation in this case

22 and your service is now complete.  I do want to advise you also

23 of certain privileges that are enjoyed by jurors.  One of those

24 privileges is that no juror can ever be required or forced to

25 talk about the discussions that took place in the jury room
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 2 For many centuries, we have relied upon juries just

 3 such as yourselves for consideration of cases like this and we

 4 have recognized for hundreds of years that a jury's

 5 discussions, the jury's votes, their deliberations, their

 6 comments should remain their private affairs so long as they

 7 wish it to be so.  Therefore, the law gives you the unique

 8 privilege of refusing to speak to anyone about your work here

 9 on this trial as a juror.  On the other hand, our Constitution

10 does provide for the freedom of speech and you can talk about

11 your own personal participation if you wish to do so.  At the

12 same time, you must protect and respect the privacy of your

13 fellow jurors and I would ask that you do that if you decide to

14 speak about your own personal participate.

15 Also, because of your service here over the past

16 several weeks, a few weeks, you are excused from further

17 federal jury service for the next two years.  That does not

18 mean you won't be requested to return.  That's done by random,

19 that big computer that we have no control over, so you may get

20 a notice or summons to return.  If you do and you elect not to

21 return, all you have to do is notify the clerk by contacting

22 the number on the form and notify them of your service here

23 during this trial, and again, you would be excused and that

24 does extend for the next two years.  Is that does not excuse

25 you from further state jury court jury service, just federal
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 2 are summoned and if you wish to return, you're certainly

 3 welcome to return.

 4 One thing I did not do and I should do before I excuse

 5 you is to inquire once again about the verdict that was just

 6 read by Ms. Simms as to the forfeiture provision.  So do let me

 7 ask you if the verdict that you heard read was your own verdict

 8 as well as the jury as a whole before I excuse you?

 9 JUROR:  Yes.  

10 JUROR:  Yes.

11 JUROR:  Yes.

12 JUROR:  Yes.

13 JUROR:  Yes.

14 JUROR:  Yes.

15 JUROR:  Yes.

16 JUROR:  Yes.

17 JUROR:  Yes.

18 JUROR:  Yes.

19 JUROR:  Yes.

20 JUROR:  Yes.

21 THE COURT:  All right.  Thank you very much.  All

22 right.  With our many many thanks and sincere appreciation for

23 your service during this trial, you will be dismissed at this

24 time.  I would ask that you step into the jury room for just a

25 few moments for some final instructions, and then you'll be on
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 2 (Jury out.)

 3 THE COURT:  Counsel, anything else before we adjourn?

 4 MR. RICHEY:  Yes, Your Honor, I'd like to again renew

 5 my motion for mistrial.

 6 THE COURT:  On what ground?

 7 MR. RICHEY:  On the grounds of the change of the jury

 8 instruction that created prejudicial error.

 9 THE COURT:  All right.  The motion will be denied,

10 Mr. Richey.

11 MR. RICHEY:  And then -- Your Honor, just to let you

12 know, I have another trial that we're trying to schedule in

13 January, and I haven't heard back from the clerk, and I know

14 the 19th was one of those dates.  So I'm going to inform them

15 that this Court already has one set.  But if I find out they've

16 already set it, I'll see if they can reschedule that, and I'll

17 let this Court know if that's a problem.

18 THE COURT:  It's easier to move a sentencing than a

19 trial.  So if you have a conflict, just let us know about that

20 as soon as possible and I can reschedule the sentencing.

21 Again, it's easier for me to do that than for a court to move a

22 trial.  But, Mr. Richey, don't wait.

23 MR. RICHEY:  No.  I should -- I'm hoping to know

24 either today or tomorrow.  

25 And then the other thing I just want to clarify, Your
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 2 THE COURT:  I am, based on the statute, yes.

 3 MR. RICHEY:  Then, Your Honor, I'm just going to, just

 4 to let the Court know, I'm going to ask that they remain on

 5 bond based on the fact that there isn't a flight risk, and

 6 there is no threat to public and they have appeared at every

 7 hearing.

 8 THE COURT:  Mr. Barringer, do you have the same

 9 request?  

10 MR. BARRINGER:  Yes, both as to the mistrial and as to

11 the motion for the bond, to stay on that at this time.

12 THE COURT:  The motion for the mistrial will be

13 denied.

14 Ms. Heldmyer, the government's position?

15 MS. HELDMYER:  Your Honor, we believe that Mr. Hovind

16 needs to be detained for the reasons that we believe that he

17 does pose a danger to the community and that he is a flight

18 risk.  He's got assets that we can't account for.  The evidence

19 has been very clear that when these type of government actions

20 happen that they hides assets and that he now has a $430,000

21 forfeiture judgement against him.  And I believe that creates a

22 situation where he cannot show this Court by clear and

23 convincing evidence that he should be remaining on bond.  In

24 the matter of Jo Hovind, I would leave that to the Court's

25 discretion.
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 2 to continue on bond will be denied at this time.  If you wish

 3 to file a motion for release, I will consider that.  I would

 4 likely set it for hearing and would consider that and set it

 5 for hearing and you will have the burden at that hearing.  It

 6 will be up to you if you wish to file that motion.  Again, I

 7 will consider it and set it for hearing.

 8 MR. RICHEY:  Thank you, Your Honor.

 9 THE COURT:  But as to now, he will be taken into

10 custody.

11 Mrs. Hovind, I have received information from pretrial

12 services as to your compliance with the conditions of your

13 bond, and hearing from Ms. Heldmyer, I will allow you to

14 continue to remain out on bond until your sentencing under the

15 same conditions that exist now on your bond with an additional

16 modification and requirement that you appear here on the date

17 indicated, January 19, 2007, at 9:00 a.m. for your sentencing.

18 Again, you will be expected to cooperate with

19 probation in the preparation of that presentence report.

20 Also, please remember and I'm sure that Judge -- I

21 believe it was Judge Davis who set the terms initially on your

22 bond, but if you should violate any of those terms or

23 conditions or commit any law violation, you would be

24 immediately arrested and you would be detained at that point.

25 You could also face separate charges for any law violation.
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 2 what is required?

 3 DEFENDANT JO HOVIND:  No, ma'am.

 4 MR. BARRINGER:  Thank you, Your Honor.

 5 THE COURT:  Anything else?

 6 MS. HELDMYER:  No.

 7 THE COURT:  All right.  Then, Court will be adjourned.

 8

 9 (Proceedings concluded at 5:57 p.m.)
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